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well Enbwing the * Learning, judgment, | 


\ * and Integrity of the Author, do allow and approve of 
the Printing and Publiſhing of this Book, entitled, Reports of 


Adjudged Cafes in the Court of Chancery, King's Bench, Common 
Pleas and Exchequer, taken ang collected by the Right 6 
Sir Jon STRANGE Knight, late Maſter of the Rolls, | F 


_ Hardwicke 5 
D. Ryder, 
Tho. Clarke, 1 
420 1 Willes, 
FT. Parker, 
T. Deniſon, 
NM. Foſter, 
E. Clive, 
© Thos Ben, 
1 Lesge, 


8 


3 


Hen. Bathur a, FT btn 
John Eardley Wilmot. 


—— — 
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10 THE RIGHT HONOURABLE 


2 - H I s. L 1 p 
EARL of HARD WI CEE. 


VISCOUNT ROYSTON, {| 


BARON HARDWICKE of HARDWICKE, 


9 
r 


IN THE 


COUNTY of GLOUCESTER, 


LORD HIGH CHANCELLOR 


pF 


GREAT BRITAIN: 


Theſe ReryorTs are, with the utmoſt Reſpect and Eſteem, 
inſcribed by | 
His Lonxpsnrye's 
Moſt obedient and obliged 
Humble Servant, 


'- FOHN STRANGE. 
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HE THIRD VOLUME of ATKYNS's REPORTS 

cannot be publiſhed till February next, as the Fourteen 
Years allowed to the original Proprietors, by the Statute of the 
Eighth of Anne, does not expire till that time. We were led 
into this Miſtake by ſuppoſing the whole Three Volumes were 
publiſhed together; but the Fact is, each Volume came out 
ſeparately, and tho' the FIRST and SECOND VOLUMES 
have long become public property, the THIRD, as already ob- 
ſerved, cannot be publiſhed till the Time allowed by the Sta- 
tute is expired. We ſhall however continue our PUBLICA- 
TION of the REPORTS AT LARGE weekly, and proceed 
with thoſe of Sir JOHN STRANGE, which in the preſent 
Edition make Two Volumes Folio, but in our improved Mode of 
Printing, wvith many valuable Notes, will be compriſed in about 
eighteen or nineteen N umbers, making Two Volumes Octavo; 
a Size much more uſeful and convenient to refer to, and at 
about One Third of the uſual Price.—As ſoon as Stranges Reports 
are finiſhed, we ſhall publiſh the Third Volume of Atkyns's Re- 
ports, as the Time limited by the Statute will be then expired, 
and we ſhall be legally authoriſed ſo to do. We ſhall then 
proceed, till we have given the Public an Elegant and Cheap 
Edition of all the valuable Reports. 


„We cannot entertain a doubt but that the GENTLE- 
MEN of the LAW will continue to encourage this Publica- 
tion, for the following obvious Reaſons : 


FIRST, 


. 
Deen n 

FIRST, It is printed ofl u nen Letter, 6 Ko and a 
_ larger-faced Type, than that propoſed by our Adverſaries ; of 
which any perſon may. preſently. convince himfelf, by compar- 
f ing the two e ee e . . 


© SECON DLY, As it "has ever 2 the oe praetice 
| among. the Bookſellers to fix a moſt exorbitant price upon Law | 
Boos, and conſequently to impoſe groſsly on the GEN TLE- 
MEN of the LAW in particular, reſentment againſt them, as 

welt as the approbation of our conduct, in reducing Law Books 
to one-third. of the cuſtomary Prices, will Sophie operate in fa- | 
vour of this Work. 


THIRDLY, Tf our cppotcits, by 2 = 
artful inſinuations, could poſſibly i injure the ſale of this Work, 
0 as to prevent its progreſs, it is doubtleſs their determined 
reſolution not to print any more than ATKYNS's REPORTS 
in octavo, and continue all the other at their preſent uncon- 
ſcionable prices: on the other hand, we are determined, at all 


events, to perſevere in our Plan of reducing the Reports to leſs | 


than one third of the Preſent price. This we are enabled to do, 
by the cncouragement we have already received: and we rely 
upon further encouragement, as we are determined to merit 
it, woll knowing that the GENTLEMEN whom we addreſs 


are competent judges of our deſerts, and will not be + miſſed 
by the wiles of artful monopolizers. OO e 


P R E F A C E. 


HE profeſſion of the law is already fo 

overburthened with Reports, that I think 
it neceflary, that every man who prepares any 
thing of this kind for the preſs, ſhould give 
ſome very particular reaſon for his doing ſo. 
And my reaſon is this: 


Having, during the firſt years of my atten- 
dance at Veſiminſter-hall, been pretty diligent 
and exact in taking and tranſcribing notes; I 
ſoon found it introduced me to the honour of 
having them borrowed and tranſcribed by ſeve- 
ral of the Judges, and others. By this means 
they came into the hands of a Gentleman, who 
had a ſervant ſo corrupt, as clandeſtinely to 
make ſeveral copies,. and ſell them to perſons, 
who had not the honour to deliver them up, 
when the villainy was detected. This put me 
under an apprehenſion, that I ſhould ſoon ſee 
ſome of them in print. And as many of them 
were only arguments in cauſes never adjudged, 
and therefore of no uſe to the public ; [thought 


Nat. B it 


| 
' 
j 
| 


2 — ̃ — —— — Ae nee 


come 3 me FR? think fit. 


PREFACE, 
it alter to ſele& theſe which were actually 


adjudged, and: collect rhem together, that 1 


might, at ever ſo ſhort a warning, have it in my 
power, by printing a genuine, to ſuppreſs any 
ſurreptitious edition. With this view I cauſed 
my clerk to tranſcribe ſuch caſes as I thought 
would be proper; andif no accident happens, 
that obliges me to publiſh them in my life, they 
will remain to be dealt with, as they who 


— 1 * 
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Trinity Term = 
2 Georgii Regis. In B. R. 


Thomas Lord Parker, Chief Juſtice. 

Sir Littleton Powys, Knt. 

Sir Robert Eyre, Kant. Juſtices. ' 

Sir John Pratt, Knt. 

Sir Edward Northey, Knt. Attorney-General. 
John Forteſcue Aland, Eſq; Solicitor-General. 


— — —_— 


Clark verſ. Elwick. 


R. Reeve moved the laſt term, That one of the wit- Rule made up- 
neſſes to a ſubmiſſion to arbitration might be obliged 27,3 wines to 
to make affidavit thereof, in order to make it a rule arbitration, to 


of court purſuant to the fat. 9 & 10 FF. 3. c. 15. make affidavit 


The ſolicitor-general inſiſted, that affidavits are voluntary; OY ca 


but the reaſon of the witneſs's refuſal in this caſe was, be- 
cauſe the award was unfairly made, and they had no other 
remedy but this to prevent the ſubmiſſion. being made a rule 
of court. Sed per Curiam, The hardſhip of this particular 
caſe will not at all vary our rule, which muſt be a ſtandin 
method for the future: the act of parliament has appoint 
but this ſingle way by affidavit ; and we will not ſuffer a wit- 
neſs to evade it by his refuſal. 1 a witneſs to a bond 
ubpena ; and every witneſs by his figning under- 
10 prove it an wh on 4. And Au. 6 Gee. = Single- [2 
ton v. Bradley, there was the ſame rule upon my oppoſing it. 


Rule for the wizneſs to make affidavit of the execution. 
OK 1023 oo gt nl | 5 Tk | 
B 2 Dominus 


> TRINITY TERM 2 GEO. 


Dominus Rex verſ. W interingham. , 
Male et negli- TCTMENT quia mate et negli genter ſe geſſit in exe- 
. cutione of the office of conſtable, quaſhed for being too 
| Bayley verſ. Jenners. 
EE VE moved that defendant being a trooper might be 
ing himſelt diſcharged upon common bail; it appeared he was liſted 
CE bs 16th May, 4 itreſted I9th ; and the queſtion was, Whe- 
doing duty, and ther he had ever performed duty ? and the affidavit went no 
| 9 further than his learning to ride. The plaintiff inſiſted, that 
S eee is not doing duty as the act requires, but only in order 


A perfor vali- 


to do duty. | 
Cu. It is doing duty; he receives his pay, and muſt be 
diſcharged upon common bail. 5 


Dominus Rex verſ. Wyndham. 


HE deferidant fir William Wyndham being brought up 
+* by the lieutenant of the Tower, ſerjeant Pengelly, Mr. 
Tefferies, Mr. Reeve and Mr. Hungerford moved, that he 
might be admitted to bail, and offered ſeveral arguments to 
induce the court to bail him, which, with the anſwers given 
thereto by fir Joſeph Jekyll, Mr. attorney and ſolicitor, are 

| rect im the opinion of the court, which was delivered 
the laſt day of the term, at /equitar : 

Parker C. J. This is a commitment by the ſecretary of 
ſtate for high treaſon generally; it has been moved on behalf 
of fir William Wyndham, that he might be admitted to 
bail. I ſhall take notice of the arguments on both ſides, and 
of the partieular circumſtances of this caſe, which have been 
laid before the court, with as much clearneſs as the little time 
we have had to conſider of the matter ſince it was ſpoke to, 
and the extraordinary buſineſs of this day, will permit me. 

[ 3 ] Ii has been admitted on all hands that the court has a diſ- 
cretionary power in this caſe ; and I think the arguments 
which have been made uſe of by the counſel of fir William 
Wyndham are upon theſe five point Es has 


Safe and eloſe io 1. Exception, That the commitment is, that he ball be 
eee kept ſafe and cloſe; it has been inſiſted, this is more than 
| 3 can be juſtiſied by law. This exception is offered withou 
the officer any authority to fupport it, and is againſt an infinite number 
of precedents. But admitting this were a good exception, 
the conſequence. would not bÞ that We ſtwuld diſctrarge ſir 

ſilliam Wyndham, but anly gate nus his being kept cloſe. 

| ,- = © The 
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The keeping him ſafe, is — by way of admonition to the g 
officer, to put him in mind of his duty, and the puniſhment 
which he muſt undergo in caſe of an eſcape. The common 


proceſs which goes to the ſheriff, commands him to take the 
defendant et eum ſalus cuſtod?. h | 


2. Exception has been taken, That the charge is not faid Commitments 
to be upon oath ; and if a fecretary of ſtate might commit __ SANE 
people without oath, the whole nation would be their tenants 
at will. In anſwer to this, I muſt obſerve, as I did before, 
that the precedents are many of them fo, and no authority 
has been cited in ſupport of the objection. The not men- 
tioning it to be upon oath, is not concluſive that it was not 
upon oath, In Ferguſon's caſe this exception was over- 
ruled, Trin. 2 . & M. and it was held in Kendal's cafe, 1 Salk. 347. 
that an impriſonment may be without oath; and alſo in 5 Mod. 78. 
the Houſe of Lords, that commitments may be without 
oath. If a man be taken with treaſonable papers, he may 
be committed, and any magiſtrate may commit ſuper viſum, 
without oath. | 0 

Exception, That the commitment is generally for high Commitment 
trekſon; and it has been urged, that ſome particular ſpecies ot — treaſon 
of treaſon muſt be expreſſed, and that it muſt have fo much gd. as 
certainty, as to appear to be high treaſon to the court. 2 Int. N. B. This ex- 
52. 591. I think this opinion is not to be maintained. We pn —5 led 
preſume a magiſtrate does right, till the contrary appears; before in this 
and it has never been held neceſſary to expreſs the overt” act term in the caſe 
in the commitment. My lord Coke puts the cafe of treaſon pe owt an, 
contra perſonam regis, and admits that to be ſufficient. 


4. It has been argued in favour of this laſt exception, that 
the. habeas corpus act ſuppoſes the crime to be ſpecifically 
mentioned; becaule it provides, that no perſon ſhall be com- 
mitted a ſecond time for the fame offence, after he has been 
once bailed ; the conſequence of which is, that the court 
muſt judge by the two commitments whether the offence be (41 
the ſame. This argument will appear of little weight, if we 
conſider how eaſy it is to vary the expreſſion in the ſecond 
commitment, and yet 3 cloſe to the principal charge. 

Suppoſe a man is committed for levying war againſt the king, 
and after he is diſcharged, is again committed for compaſſing 
the death of the king: theſe two facts appear very different 74 :1 
upon the face of the commitments, - and yet he that is char- 
ged with the one, may likewiſe be charged with the other; 
and if this objection ſhould be held good, the conſequence 
would be, that a man may be committed as often as the ſe- 
eretaries of ſtate can vary tlie expreſſion; for ſeveral. ſpecies 
of treaſon maꝝ be the fame fact. 
V: + & ; 


. | 5. The 


9 
5 99 


4 lewd Tarxiry TIA 20 


1 8. * of Kendal and Roe, 1 Sali. 7 5 Mod. 78. | 
N * deen relied upon by the counſel of fir. William Wynd 
ham as a caſe in point. But I am of opinion, it l ne not 
come up to that now before us. They were committed by 
a warrant dated 24 Oct. 1695, being charged with aig, 
to the eſcape of fir. James Montgomery, who. was guilty o 
high treaſon. Exception was taken, that the treaſon of fir - 
James Montgomery was not expreſſed in the warrant ; and 
the fat he was committed for might not be high treaſon, 
though mentioned to be ſo. The caſe did not turn upon 
that ſingle point, for it was held neceſſary, that fir James 
Montgomery ſhould be averred guilty of, and committed for 
high — 2 And becauſe both thoſe particulars were not 
expreſſed in the warrant, the defendants were admitted to 
bail. A commitment, it is true, for ſtealing fruit generally 
would not be good, becauſe if it was upon trees it would be 
no felony. 2 Int. 52. 


1 Anderſ. 299. There is a caſe in Anderſon, which was to be a direfion 
__ for the future in making commitments,” which is entered in 
32 the council book. In Crofton's caſe, which is reported in 
1 Sid. 78. 1 Keb. 3 og. it was reſolved, that a COIN 
for high * 5 generally is good. Vaug. 142. ü 

I think I have now taken notice of all the exceptions taken 

to the commitment. The next thing relied upon is the ill- 

neſs of fir William Wyndham, which appears to be a diſ- 

temper incident to the family. We are of opinion, that 

this is not ground enough ſingly, to induce the court to ad- 

mit fir William to bail: for it mult be a preſent indiſpoſitiop, 

ariſing from the confinement ; and ſo we held this term in 

the caſe of Mr. Harvey of Combe, who {tabbed Himſelf 

after his examination ; and was refuſed to be bailed, ' becauſe 

his illneſs was from an act of his own. But I' ſhall not en- 

| large upon this head, fince we are all of opinion fir William 

A L impri- dham ought to be bailed. There have been four terms 
5 ſince his commitment, and one aſſizes in Somerſet- 

Tj 5 5 out of which county it has been hinted the ground of 
8932 the 1 againſt fir Willlam Wyndham ariſes; and 
ment to the therefore there being no proſecution ſt him, he muſt be 
court to bail, admitted to bail, himſelf i in 10,000. and four fureties in 


© Sig. 179. S$oool. each. 


Vernon ver ſ. Goodrich. In C. B. 3 


Tur plaintiff declares, that whereas ſhe is poſſeſſed of 
Mlatottf 2 an houſe in Ipſwich, to which water was conveyed by 
 Elares upon. a leaden pipe from 5 conduit houſe ; the defendant never - 
and the 2 ad has placed quedam epiftemia vocat. JN; in — 
Piumbee 


* 


| 7 
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plumbeo predidte, and thereby hindered the water from com- dine pleads lis 
ing to her houſe,” and that the defendant has diverted great — 
quantities of water, by which ſhe loſt the uſe of her houſe. . plaintiff mul 

Re 5 | Rk Wi | A 13 a title in 

1 and muſt not barely rely on traverſing the defendantꝰs title. Velv. 147. Foph. 1. 
Salk. 395 | . I W | 


1 - 


The defendant pleads, that at the time in the declaration, 
diu antea, he was ſeiſed in fee of half an acre of ground, 
being his garden, and lying between the conduit-Houſe a 
the houſe of the plaintiff : and being ſo ſeiſed, he placed the 
_ faid leaden pipe in his faid garden, ad utend ili“ ad ejus bene- 
placitum; and therefore he fixed the ſaid ſtopcocks, prout ci 
bene licuit, que ſunt eadem, &c. 1 15 908-4 


Demurrer inde, et pro cauſa, quod materia præd non eft 
placitalibis in barram actianis pred”, ſed tantum in retarda- 
tionem reſponſionis ad inde habend', donec legalis titulus ad 
aquam pred” per ipſam (the plaintiff) o/tenſus fuerit. 
Selby ſerjeant pro guer. That the plea is ill. It is not 
ſufficient in this caſe for the defendant to ſay, it is his free- 
hold; for that may be true, and yet the plaintiff be intitled 
to the 2 Where the plaintiff preſcribes for ſeparal. 

iſcar. it is not enough for the defendant to ſay, it is his free- 
hold. 17 E. 4. 6. 6. 7. 4. 10 H. 7. 24. b. 18 H. 6. 
29. 5. 34 H. 6. 28.0. 8 

That the plea ſhould not be generally in bar of the action, 
but only till the plaintiff ſhew a title. The defendant has 
given no anſwer to the diverting great quantities of water; 
and therefore he prayed judgment for the plaintiff. / 


Branthwayte ſerjeant contra. That the plea is a good plea: 
farmerly the plaintiff muſt haye ſet out a grant or preſcrip- 
tion; but it is ſince ſettled, that to ſay generally he is inti- [ 6 } 
tled, is enough againſt a wrong dor. But it is fill nec Sl i 
to ſet out a grant or preſcription, when the action is agair 
the owner of the land; and as this is laid generally, it is 
enough for the defendant to ſhew he is not a wrong-doer. 
I Ven. 274. 319. 2 Ven. 186. 291. If treſpaſs is brought 
for erecting coney-boroughs to the apes of the common, 
it is enough for the defendant to ſhew himſelf lord of the 
manor. Lutw. 107. Yelv. 104 


A plea to a common intent is good. And we may as well Plow. 26. a. et 


— 


bring the matter of law before the court as a jury. But it Alibi in that caſe, 


- take advantage of the plea's amounting to the general iſſue. 


4 Saund, g. 
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pleaded liberum tenementum. And if the plain- 
1 any title, ſne may ſhew it in her replication. And 
by ber demumer ſhe admits ſhe has no title. If the 


ve! Was in another place, ſhe may ſhew it by new aſſignment. 


plaintiff claims 
an caſement out 
of the defen- 


King C. J. It is hard to ſay here are two charges. The 
wrong is the ſtopping the water, the carrying away is only 
aggravation, This declaration is upon a poſſeſſion, which is 
only good againſt a wrong-doer, and therefore the plaintiff 
-muſt ſhew-a title. The defendant claims the foil, out of 
which the plaintiff claims an caſement ; and therefore ſhe 

muſt ſhew her title. Tf it had appeared in the declaration 


dant's ſoil, the that it was the defendant's ſoil, and the plaintiff had not pre- 
mult ſer opt the ſcribed, the declaration would have been bad, 


Juſtices of peace 
may ſuperſede 


their own order 
quia improvide 


—_— 
„ 


Blencowe, Tracy and Dormer juſtices, accord, and the 
plaintiff afterwards diſcontinued upon payment of coſts. 


Pariſhes of Pancras and Rumbald in Suſſex. 


Orr of two juſtices for the removal of a poor per- 
ſon from the pariſh of Pancras to Rumbald. Within 
three days the juſtices, reciting that they were ſurprized, ſu- 

ede it, and command the church-wardens to return the 
former order to be cancelled. 


Whitaker ſerjeant inſiſted, That the juſtices could n not iſſue 
ſuch a ſuper ſedeas ; ; and cited Salk. 472. 2 — 


Sed per Curiam, The ſuper ſedeas is well ſents by the 
Juſtices, and to prevent the charge of an appeal ; and the laſt 
order was confirmed. | 


1. Ja | q TY I þ 
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Michaelmas Term EZR 


3 Georgii Regis, In B. R. 4 


Thomas Lord Parker, Chief Juſtice, 
Sir Littleton Powys, Kat. 
Dir Robert Eyre, Knt, Juſtices, 
Sir John Pratt, Knt, 
Sir Edward Northey, Knt. Attorney-General, 
Fohu Forteſcue Aland, Eſq; Solicitor-General. 


Memozandum; Mr. Fuftice Powys was abſent all this 
bo. term, being indiſpoſed with the gout. 
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| Johnſon verſ. Louth. 


R. ſolicitor-general moved, that the defendant, being a The gunner in a 
gunner, might be diſcharged upon common bail. = 2 
- Baines contra. The gunner is appointed by warrant, and 2 common 
is in the nature of a commiſſion officer; he receives 15. per Ns 
diem pay, and takes an oath; and a gunner is ſo much ſufficient. 
r Fe. that it is very difficult for him to get leave to lay | 
down his poſt. | | 4 


Solicitor-gen, He is liſted as common ſoldiers are, and is 
liable to all the penalties in the act of parliament as common 
ſoldiers are. | _n | 
C. J. I am informed, that the gunner is within the de- 
ſcription-of a common ſoldier. The extraordinary pay is anly 
in confideration- of the ſkill which is requiſite in his place. 


Eyre and Pratt juſtices, accord. And he was diſcharged 
upon common bail, 
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Rex verſ. Helling. 
Intr. Trin. 2 Geo. 


* 1 FNDTCTMENT for not paying - ſervants wages, reciting 

an order of two juſtices, whereby it appeared, that g/. was 

Tn — yy i due, which the d a 1 to pay, is had notice 
onght to appear of the order. ö 

the ſervice was Glyde pro 7 "BE The order is vold. It does not ſet 

| Þandry. out the labgur of the ſervant, and is only generally pro ſalario; 

the juſtices have onſjy juriſdiQtion i in caſe of huſbandry ; and 

the order ought to ſhew, this was a matter within their * 


riſdiction. 

Eyre J. The See is, if an order be for paying Wages, 
it is N appoſed to be ſuch as the 4 arts; ve Power over. 
Salk. 441. 484. 

C. I. and Pratt ]. of Ego Re opinion. And Hi. 2 

the indictment; was quaſhed. | A 4 


Rex ver/. Powell, T abt 


De ſcriptis de- GIR William Thompſon, the recorder, moved to quaſh 
2 too 5 an indictment againſt the defendants, for deceiving one 
Amen. Davila of ſeveral lottery orders. It is de ſcriptis bonis & 


[ 
| 
| 


| 
o 
43 


dictment. . 
— catallis of Davila decipiebant et defraudabant ; this is trover 
in effect, and too generally laid. 2 Rol. Abr. 79. Mod. 
. Caf. 311. Et per curiam, This is too. general, and was 
r without putting the defendant to demur to it. 
n Brett verſus Minter & al... 
e Lotr. Eil 1 Geo. rr. 38. 
Where the HIS was a writ of error coram wobis, and the error af 
E of i * 1 ſigned was, that one of the defendants, being an infant, 


defendant, it is Appeared hy attorney. The plaintiff pleads, that he was of 
not neceſſoty to fall age; to which the defendant demurred, and ſhewed for 
„ee cauſe, that the plaintiff has ſhewn no place where the de- 

| fendant was of age. | 


_ + Fazakerly pro de Wach Maney muſt be tried by the 
country, and therefore it is neceſſary to lay a venue. odÞ. 
1 Collin v. Taylor. Lateb 194. And in Trin. 12 Arn. 


ellell v. Glouer, à releaſe was pleaded without a venue, and 
| . 175 nn er e that eren 1 


790 aff | 2 N * 22 ow” | * l 7 1 + SY CL 
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— 4 5 — 
* In Bycraſf 2 1 5 Mod. 140. a juſtice made un 3 = 8 of 
a ſes man's wages; but in an action brought againſt him, the ogg recovered 
gol. . I. * . 5 
* S "2 10 0 
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1 the margin was ſufficierit; to which it was | anſwered, that 
the releaſe might be in another place. 


Branthwayte ſerjeant contra. Incapa ty of the perſon may 
be tried where the action is laid. be a is of age 
Every where, | 


C. J. Full age is not lol, as the executing a releaſe the 
place is no certainty df the fact, as ir is in the caſe of a releaſe. 
What is perſonal attends the perſon every where; if hei is of 
full age any where, he is ſo every where. 


Adjornatur ; and the laſt day of the term the chief julles | 
delivered the opinion of the court. 4 


C. J. The qualities of the perſon are to be tried * the Qualities of the 
action is brought. Nonage to a releaſe where the releaſe is abs ro 8 
laid to be made. I have looked into the caſe of Collins v. is brought. 
Taylor, which. is oddly reported; and therefore I peruſed the Vide Mod. Caf. 
record, which is thus: The error „ is appearance by 1 9 
attorney for an infant, then it goes on, Eo quod videtur curiæ, | 
that there is no venue; Ides confideratum eſi quod the defen- 
dant aſſignet errores de novo; Then it is, Eo quod defendens 
tali die appeared by attorney apud W/iminfter, quo tempore 
he was an infant, Cc. I think it was not neceſſary to men- 
tion all that, for it appeared upon the record. In this caſe, if Lill. Entr, 0 
there be any fault, it is in the plaintiff in error, and the 0 | 
fendant had nothing to do but to follow him. 


Judgment affirmed. 


Dominus Rex ver / Biſhop, 


Dyar was convicted of printing a a ſeditious e . 
libel, and appearing to be-in a very ill ſtate of health, ue be — 


was brought up, and moved for the ware of the court, fore judgment, 
ahd to be admitted to bail. 1 


C. J. The offence is ſo great, that an adequate 0 
ment may indanger his life, and to leſſen the judgment would | 
be an ill precedent ; therefore bail him for the preſent, ane 4 \ 
we will give judgment when he is better. RG OTE in 1 9 rt 
two ſureties in ooo. 


N. B. He died within a few days 1 


Dominus Rex ver . Inhabitants of Hyworth.:- 7 10 F* 


| RDER to pay 35. weekl to A. by the pariſh of H — order to pay 
| O' worth, ſo = A he ſhall continue poor, ly. money to a poor 


Martin. By the ſtatute 43 Eliz. c. 2. it ought to appear, DOR — el 
they are poor and impotent. 1 Keb. 89. 2 Keb. 744, 64 be poor aud im- 
Paſcb. 1 Geo. Rex v. Culley. An o for a father to pay Þ * 

| 2 to his daughter was 8 becauſe not ſaid poor and 


1 . 
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Selk. 68. . N. . 
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WE. ent, but only. 917 * is in a poor and deſtitute conditions 
wants relief. 5 Mod. 197. -- "dah is to be e. 
Poor old, poor land, poor impotent. 

C. J. I favoũr theſe orders as much as s1 can, becauſe no- 
body takes 6 ut it muſt 
be quaſhed. * 5 8 

. Paſch. 3 Geo. Rex v. Inhabitants of Sele, Lee. On 

e authority of this caſe an order was quaſhed for the ſame 

ult. So Paſch. 4'Gee. Rex v. Tipper, an order to main- 
tain a Gaughter-in-l w. 


Pariſhes of Holy Trinity and Shoreditch. 
ARKER, C. J. delivered the reſolution of the court, 


— 


A: is bound to 
B. but ſerves C. 
His ſettlement 1s 


is C's perith. *, 


This is an order for the removal of one Ferrer from 
iſh of Holy Trinity to Shoreditch: by which it 9. 
„ that Ferrer was bound as an ap to one T 

with intent that he ſhould ſerve Green; which he did 
three years. And it has been inſiſted, that he being bound 
to Truby, who lives in Trinity pariſn, his ſettlement * 
there, and not in Shoredich, where the ſervice was. + 


But we are of opinion the juſtices have done right in 
| ſending him to Shoreditch, where the ſervice actually was. It 
is the ſame thing as if 'T ruby had turned him over to Green; 
in which caſe there would have been no queſtion: but he had 
gained a ſettlement in Green's pariſh. If the maſter removes 
out of one pariſh into another, the apprentice gains a ſettle. 
ment if he lives there forty days. The turning over an ap- 
prentice is * che aſſigning any deed. In this caſe Truby 
There is à great deal of difference be- 
entices and other ſervants ; for apprentices are not 
to become chargeable, becauſe the trade and 
ſervants. they learn is their eſtate, Therefore * order . * 


Fran wo $ | 
Ens | Garner Li Anderſon. 


Declaration in Pure replerin out of the county court, the plantiff declared 
replevin amen I for taking his cart and four horſes in Nithingall-lane i in the 


pro crunk ry pariſh of Stepney. Phe defendant pleads in abatement; that 
x Geo. . On - he took the goods in Nithingall- lane in the pariſh of St. John, 


Difference be- 


5 Mar Wapping, e. * that he 1. mak in Nuhingall-lane ir in 


"© 
1 74 tat): a4 — 


e the e . and aint ( Hanover C. B. 2 

ire Str. 1001. Burr, Sett], 8 12.—$t. Qlave's 0 Ni beste Cala of 

94163. Str. 554—Prtrox and Stoke Fleming. Burr. Settl. Caf. 3 250.—Claphe 
© an Auſtwick. Burr. Settl. Caf. 226--St, Mary Ralendar's and St. Mi 


— Buxe, Soil Gab — IIE Bury, Seu; Ca. 46. 
„„ <0 / 
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* pariſh of Step Et pro return” bull n riſh was amend. 
his title to the — a rh. 30g | N. — Bi 
Hall ſerjeant moved to amend the n and alledge ga _ 
the place to be in the'pariſh of St. John, Wapping; for the one bat 1 
ide of that lane to the cauſey is by act of parſiament in the 
_ of Stepney, and the other ide i in the pariſh of St. Joh 
apping, and the goods were taken in that fide of the lane 
which is in Wapping. . The fact was, that a ſervant of the 
plantiff's was driving a cart, and by chance he rum over and 
killed a child ; upon which'the defendant ſeized the cart and 
horſes as' a deodand, and the ſervant was tried for the mur- 
der, and found per infirturium. | 


Pons ſerjeant contra. If this ſhould be amended, 
leas in abatement will be ſet afide. Paſch. 2 Ann, Leper 1 Salk. 30, 
pod render Aſſump it was brought by bill againſt defendant 
2 a knight; he pleads in abate that he is a 55 and baro- 
net; and the court refuſed an amendment il. 1. Ges. 
Mears v. Bowes in C. B. was the ſame caſe as this, and the 
court would not grant an amendment. Nothing is removed 
out of the county court but the plaint only ; and therefore if 
iſſue is joined in the county court, the plaintiff muſt ones 


de nous. 


C. J. In the caſe of Leper v. Germain there could not be 
any amendment, becauſe the commencement of the ſuit was 
wrong, and nothing to amend by. The foundation of 
— ey by the court, whilſt the proceedings remain in 

per before they be recorded, is, That theſe papers, deliver- 
— — to and fro, fool upply the declaring and pleading ore tenus at 
the bar, and may be amended as eaſily as if ſpoke at the bar. 
Theſe faults, tiled errors of the clerk, are amendable after 
the proceedings are recorded. 


"Afterwards upon deliberation the court granted leave to 
1 upon payment of coſts. 


Thruſtout wer/. Peake & al. ip 5 12 4 
: TOW Int. Trin. 8 Ann. rot. 108. 


ON not guilty in ejectment for the manor of Welhall Deviſe to A. 
and other lands in com” Norf”, on the demiſe of Edmund in, for their 
N Miller ſerjeant at lau, the jury find this ſpecial verdict. * be divi ed, and 
frer their 
ceales to their beirs-male of their bodies, equally to be divided, and if er ef — is = 


tiſſue, then to the ſurvivor and his beirs- male. A. and B. make r and B. levies a fine 
and ſuffers a recovery of his part, and dies without iſſue, The _— by is taken away, and 


no title accrues to him by the ſurvivorſhip. . 


That Roger Welt being ſeiſed in fee (inter e & ths 
* in TRY 23 March 1697, made his will in wigs 


3, -- * — 
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12 MronarnfMuAs TexmgGro. 
*_ -_ wherein was the following clauſe; And my further will is, 
0 and I declare, that if it ſhall happen, that at the time of 
my death I ſhall leave no child or children begotten by 
e me on the body of my ſaid dear wife, or if ſhe be not 
&« with child or breeding at the time of my death, then 1 
„ give, deviſe. and bequeath all and ſingular my manors, 
9 ne tenements, c. which are freehold, in the counties 
of Bucks, Hertford and Norfolk, or elſewhere in the king- 
& dom of England, unto my aforeſaid dear wife for and 
« during her natural life, or ſo long thereof as ſhe ſhall re- 
e main my widow, And as for my eſtate in the county of 
Norfolk, not as yet any ways diſpoſed of, but to my ſaid 
«wife for life or widowhood as aforeſaid, I hereby give, 
2 < deviſe and bequeath the ſame, after the deceaſe or marriage 
2 « of my ſaid wife as aforeſaid, unto my nephews Edmund 
| « Miller and Robert Sharrock during their natural lives, 
Pollexf, 428. © equally to be divided between them, and after their deceaſes 
„then to the next heirs-male of their bodies lawfully to be 
e begotten, equally to be divided between them; but in caſe 
either of them, the ſaid Edmund Miller and Robert Shar- 
& rock, depart this life without iſſue, then I give, deviſe and 
cc bequeath the ſame eſtate in Norfolk to the other of them 
cc for life, and after his deceaſe to the heirs-males of his 
* body lawfully to be begotten.” And for warit of ſuch 
iſſue of both of them, he deviſed it over to others, with 4 
remainder to his own right heirs, and then goes on; “Pro- 
5 vided-always, that if any of the deviſees thould fell timber, 
other than for repairs or. firewood, or likely to decay, it 
* ſhould be a forfeiture of their particular and reſpective 
<« eſtates.” | ki ee CG = 
They find further, That Elizabeth wife of the teſtator 
died in his lifetime, and afterwards the deviſor died without 
iſſue. That the two deviſees, Edmund Miller and Robert 
DL 13 } Sharrock, entered and were ſeiſed prout lex poſtulat? and by 
5 their indenture dated 5 May 1700, reciting the deviſe, and to 
. the end that each party mily know and enjoy his own ſhare 
| and. moiety in ſeveralty, They the faid Edmund Miller 
and Robert Sharrock do by theſe preſents, for themſelves 
and their. heirs-males, make and deliver an equal, perfect 
T and abſolute partition of all the ſaid manors, lands, c. to 
. « and between the ſaid Edmund Miller and Robert Sharrock * 
«in two parts, in manner and form following, (viz.) That 
„ he the ſaid Edmund Miller, and the next heirs-male of his 
body, ſhall have, hold and enjoy to his and their own ſe- 
„ veral uſe, according to the limitations in the ſaid recited 
« will expreſſed, but for no greater or other eftate, or guan- 
i tity of gate, than he or they can or may have by virtue 45 
1 þ | 66 
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e the ſaid Roger We/fts will, all that the manor, c. in 


<« full ſatisfaction of all his the ſaid Edmund Miller's, and his 
« next heirs-male mentioned in the ſaid will, part, portion, 
<« ſhare and moiety, but for no greater or other eſtate than he 
can or ought to take by virtue of the ſaid will. So in like 
«© manner, that Robert Sharrock {hall hold and enjoy all that 
« the manor. of Welhall in Gayton, c. and each cove- 
«© nanted. to reſt contented therewith.” That Edmund 
Miller and Robert Sharrock entered and enjoyed their parts 
in ſeveralty. That John Lyng proſecuted a writ of cove- 
nant de manerio de Gayton, Wellhall againſt Robert Sharrock, 
tete 2 Ott. 1 37 3. ret Octabis Martini, on which a fine 
was levied. And that by deed dated 2 Oct. 13 W. z. it was 
covenanted between Robert Sharrock, John Lyng and John 
Carter, that Robert Sharrock ſhould levy a fine to John 
Lyng of the manor of Wellhall in Gayton, to the intent to 
ſuffer a common recovery; and that John Carter, before the 
end of Michaelmas term then next enſuing, ſhould ſue a 


writ of entry ſur diſſeiſin en le poſt againſt John Lyng, who 
c 


mould vouch Robert Sharrock ; which tine and recovery 
then to be levied and ſuffered, ſhould be to the uſe of the 
ſaid Robert Sharrock in fee. That though this deed was 
dated 2 0. 13 V. 3. yet it was not executed till 26th No- 
vember following, but nevertheleſs that it was executed be- 
fore the ſuffering the recovery at the bar, And that there is 


no other declaration of the uſes than as aforeſaid. That John 


Carter ſued a writ of entry de manerio de Gayton Wellhall, 
10 16 Get. 13 . 3. ret' Craſtino Animarum, upon which 
aàa common recovery was ſuffered, (which is found in haec 
verba) and a writ of ſeifin thereupon proſecuted by the ſaid 
John Carter, te/fe 6 November, returnable indilate; upon 
which the ſheriff returned, that he delivered ſeiſin 24 No- 
vember, which is two days before the execution of the deed. 
That the lands in the fine and recovery are the part allotted 
by the deed of partition to Robert Sharrock, and mentioned 
in the deed of 2 OFober 13 M. 3. That 16 February 1707, 
Robert Sharrock ſo ſeiſed Jied without iſſue, and that Eliza- 


beth Sharrock his ſiſter and'heir entered, and married Patrick 


Seagrave, Eſquire, who became ſeiſed in right of his wife, 
upon whom the leſſor of the plaintiff entered, and made the 
leaſe, and as poſſeſſed until ejected by the defendant, ſed 
virums M.. r 


” Reeve pro quer ed, Firſt, That the two deviſces 


Edmund Miller and Robert Sharrock, take only eſtates for 
their lives as tenants in common, with croſs remainders for 
their lives; and that the deviſe to their next heirs- male is a 
remainder in contingency only, and not executed. If it had 


13 


L 14 


been uo them for life, Temainder to their heirg-male, it bad 


j 
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been an eftate-tail executed. 1 Co. 66. Archer's caſe, Where 


by a deviſe to Robert Archer for life, and after to the 2 
heir- male of Robert, and to the heirs- male of the | 
ſuch next heir- male, it was adjudged, that Robert took only 
an eſtate for life. (/,) Becauſe he had an expreſs eſtate for 
life deviſed to him; and (241y), The remainder was limited 
to his next heir- male in the ſingular number; though that 
ſecond reaſon given in Archer's caſe was denied for law, be- 
cauſe heir is nomen collictivum, and one can have but one 
heir at once, and this ſhall go from heir to heir. Cro. Elix. 
7 1 Roll. Abr. 822. K. pl. 1. Owen 148. Clark v. Day. 
et Archer's caſe is good law; the true reaſon of that judg- 


ment was, becauſe the words of limitation to the heirs-male of 


the body of ſuch next h:ir-male were added to the heir; there- 
fore heir was conſtrued to be deſgnatis perſone. 1 Vent. 216. 
232. In the caſe at bar it is limited, by expreſs words, That 
they ſhall have bat for life, and then confequently the heirs 


mall take as purchaſers. © 


Adly, The words equally to be divided being added to the 
Beirs-malc, as well as to the two deviſees, prove the intent 
of the teſtatur to be, that the heirs-male ſhould take as pur- 
chaſers, and not by way of limitation. Had the deviſe been 
to the two deviſees and to their heirs-males, equally to be 
divided, theſe words 2qually to be divided might have been 
applied to the two deviſees ; but here it being twice repeated, 
the laſt muſt be rejected, if the heirs are to take only by way 
of limitation. "Theſe words in a will make a tenancy in 
common. 3 Co. 39. b. 2. Rel. Abr. 89. Salk. 390, 391. 
1 Vent. 376. 2 Vent. 365. 3 c 

The rule will be objected when the anceſtor by any gift or 
conveyance takes an eſtate of freehold, and in the ſame gift 
ar conveyance an eſtate is mediately or immediately limited 


to his heirs in fee, or in tail; that always in ſuch caſe his heirs 


are words of limitation of the-eſtate, and not words of pur- 
chaſe. As to that rule, it only holds place where the re- 
mainder is executed, and not when the remainder is in con- 
tingency. 2 Rol. Abr. 418. H. pl. 5. Litt. Rep. 258. 

Thirdly, The proviſo in the will for the deviſees to forfeit 
on cutting down timber, proves the deviſe to be but an eſtate 
for life; for if it is an eſtate · tail the proviſo is void. 1 Vent. 
216. 232. King v. Mellmg. Such an argument from the 


proviſo is a forcible one. 


Secondly, Whether the two deviſees ſhall not have croſs 
remainders for their lives by implication, with a remainder to 
their next heirs-males in contingeney only, and not executed s 
ſo that after the death of the — dantver ſnall have 


Elite for lie in the whole, and not the heir- male of the _ 


an * „ hs. * 
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ſon deceaſed. Aſter their deceaſes in the will ſhall be taken 
jointly, (that is) after both their deceaſes, it ſhall remain to 
their next-heirs-male. Such a conſtruction ſhall be made in 
the caſe of a will, but in the caſe of a conveyance at com- 
mon law ſuch words may be conſtrued diſtributively, ſo that 
after the deceaſe of either, his part ſhall remain to his next 
heir-male. 5 Co. 7. Wyndham's caſe. The words of a will 
- ſhall be always followed except the intent of the teſtator ap- 
| pear in the will to be contradictory to the words. 2 Jones 172. Pollexf. 12g, 
aym. 452. Holmes v. Meynell, a caſe in point. 4 Leon. 14. {1 
If they take but an eſtate for life, the fine and recovery by v1 
Robert Sharrock was a forfeiture of his eſtate, and a right of 
entry was'given to the other deviſee (the leffor of the plain- 
tiff) which is ſufficient to preſerve a contingent remainder. 
1 Vent. 188. Trin. 6 Annae, Tuckerman v. Jeffery. That Deviſe to A. 
was a deviſe to two femes,. Elizabeth and Jane for their lives, 3 nos. A 
equally to be divided between them, remainder to the heirs der to the herrs 
of Jane. Jane died, and Elizabeth ſurvived ; and the queſ- of A. they ara 
tion was, whether Elizabeth ſhould. have the whole during ieren, and 
her life, or the heir of Jane have that part immediately where- ſhall have the 
of Jane died ſeiſed? And the court held, that Elizabeth and whole for lite. 
Jane were jointenants, and that conſequently the ſurvivor 184. * *. 
ſhould have the whole during her life, and the heir of Jane 
have nothing till the death of Elizabeth. Therefore this 
conſtruction anſwers the words after their deceaſes, and does 


not deſtroy the authority of the caſe of Holmes v. Meynell 


Thirdly, The following part of the deviſe, F either of 
them depart this life without iſſue, then I give the ſame 1155 
to the other of them for bes cannot make it to be an eſtate- 
tail executed. 1. Becauſe an expreſs eſtate for life is only de- 
viſed to them. 2. If it is an eſtate- tail it muſt be by implica- Fa is 
tion, which is contrary to the rule of law, that no implicati- 
on ſhall be allowed againſt the expreſs words of a deviſe, 
Cro. Eliz. 213. Owen 148. Moor 593. 1 Rol. Abr. 839. 
pl. 4. II. which reports do differ. F | 

C. J. And neither of them right. * [ 16 } 
Reeve. Thoſe words cannot create it an eſlate- tail, by rea- 
ſon of the intervening contingent remainders to the next heirs- | : 
male of their bodies. Cro. Eliz. 315. Cordall's caſe, 
Where upon a deviſe to Edward Cordall for life, remainder 
to his firſt ſon, remainder to the heirs of the hagy of Ed- 
ward, Cordall, he then having no ſon, it was reſolved, that 
the eſtate · tail was not executed, for the poſſibility of the 
meſne eſtate intervening, and therefore it was disjoined du- 
ring the life of Edward Cordall ; though that caſe has been 
denied for law. 2 Saund. 386. And it has fince been ad- 

| Yo Le. 1, | 5 | judged, | 


—_— 2 


— 
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judged, that the remainder ſhall be yeſted, till the contingent 
7 remainder comes in 2//e, and then the eſtates ſhall be opened 
and digjoined for the letting in of the contingent remainder, 
becauſe they were all created together by the ſame convey- 
ance. 11 Co. $0, Lewis Bowles's caſe. 1 Sid. 83. 1 Lev. 36, 
1 Saund. 386. 1 Vent. 345. ecke 2 | 


* 


If they are jointenants for life, the queſtion will be, what 

the no tage 18 and deed of partition have done, yup 
_ eannot affect the remainder, whether contingent or executed, 
nor alter the quality or quantity of the eſtate deviſed. The 
deed can amount only to an agreement, of what lands each 
party ſhall receive the profits. Though it is recited to be, 7a 
the end thut each might know his part in ſeveralty, yet the 
deed is only, that each ſhall hold the lands according to the 
Iimitations of the will. D | 
The e is found in haec uerba, and appears to be no 
more than the hiſtory of a recovery. It is in the preterper- 

fe tenſe, J. C. petiit, and not petit. | 


, Eyre J. That cannot be taken advantage of here, | 


Reeve, The fine and recovery are not of the ſame manor, 
as the deed to make the tenant to the prazcipe. The one is 
de manerio de Gayton Wellhall, and the other is de manerio 
de Gayton in Wellhall ; and though the jury find the lands in 
the fine and recovery to be the ſame as in the deed, yet they 
o not find the manor to be the ſame. The fine and recovery 
are void, for there is no tenant to the preacipe ; for the reco- 
is had, and judgment given before the ee of the writ 
of ſeiſin, which is 6 November, and ſeifin delivered the 
24th, and the deed is expreſsly found not executed until the 
26th. And the finding the deed executed before the recovery 
had at bar, being contrary to the record, is void. 11 H. 6. 42. 

The finding a perſon dead, who appeared in court at the trial 
[ 19 ] yas held to be a void finding. And therefore he prayed 
- +. 5 Judgment for the plaintiff, 8 
„ HhBranthwayte ſerjeant pro defendente, admitted that this 
- was a tenancy in common; but he argued, that it is an 
eſtate-tail, and not an eſtate forlife only. The words 2qual- 
ly to be divided between them were only to ſhew, that the teſ- 
tator intended a tenancy in common. Cys. El. 695. Lewen 


| 200.66. wv. Cox. Archer's was N but an eſtate for life, 
5 im 


by reaſon of the limitation upon a- limitation, (viz.) to the 

9 5 heirs of the next heir- male, which limitation is not in the 
pen 1 A. for Caſe N bo Rb intent of the teſtator will be beſt made 
life, and after out, by conſtruing this an eſtate-tail ; for he plainly deſigned 
his deceaſe to the eſtate ſhould go in the family.” Though it is exprefaly given 
is an eſtate-tail, to him for life, and after his deceaſe to his next heirs-male, 
LG; | 4 | * + yet 
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er it is an eſtate - tail. Carter 170. 2 Lev. 38. 3 Keb. 42. and not a bare 
Ven. 214: 225. Pollexfen 101. King v. Mellin. n enn. 

C. J. That is certainly ſo; you need not labour that con- der. 

Branthwayte. The partition alters the quality, though 
not the quantity, of the eſtate. For the intent of the deed 
was, for each party to enjoy in ſeveralty. Biſhop of Sarum | 
V. Philips, 11 V. 3. rot. 377. termino Mich. in B. R. On : Salk, 45.7544 

a writ of error of a judgment in C. B. in a guare impedit, 
where the plaintiff ſets forth, that A. and B. were jointenants 
of an advowſon im groſs, and by deed agreed to preſent by © 
turns, and as tenants in common; and it was adjudged, 
that this deed amounted to a partition, and fo the part all6tt 
to B. deſcended to his iſſue; and a grant from the iſſue, un- 
der which the plaintiff claimed, was held good. Tenants in 
tail may make a partition, and thereby bind their iſſue if it is 
equal; if unequal, it will bifid themſelves only. As to the 
exception, that there is no tenant to the praecipe; it is ſuffi- 
cient if there be one at any time before the judgment. Show, 

7. Salt. 568. And therefore he prayed judgment for 

the defendant. | ö | 
. Reeve replied, Here is no tenant till after judgment. An 
advowlſan may be parted, ſo as to preſent by turns; but by 
this deed they agree to continue ſeiſed of the ſame eſtate. 

C. J. The partition will not alter the eftate, it only alters uy 
the right of ſervivorſhip. The difference in the ir 5 of wo — 2 
the manor is not material. It appears there is no tenant declared, and a 
made by deed, till after judgment. But the fine being le- ca, 3 
vied, and no uſe declared, the recovery being immediate ewe mri AY | 
ly ſuffered of the ſame lands, and the writ of entry brought zee, the fine 
againſt the conuzee in the fine, ſhews that the intent of 0 1 
levying the fine was to make a tenant to the prazcipe. hl yo gay 0 
This deviſe intends an eſtate-tail. After their 1 _— + — — 


nant to the prae- 
But words of form; for if one deviſes to A. for life, and cipe, Salk. 676. 
after his deceaſe to B. for life, yet B. ſhall take the eſtate if 
A. forfeits, enters into religion, or becomes iricapable to en- 
joy it: and he ſhall not wait till the deceaſe of A. for the 
words were not meant as conditions. Salt. 230. 1 Ven. 199. 
What the jury mean, that the deed: was executed before the 
recovery, had at bar, I know not; for the law takes no no- 
tice, when the recovery is had at bar. A 
Eyre J. Equally: te be divided is no more, than if one 
moiety had been deviſed to one, and the other to the other; 
unleſs ſomething appears contrary in the will. Here can be 
no croſs remainders ſpringing after the death of one of the 
deviſces, becauſe it is _— if either die, &c, When 2 
* 2 WI 


* 


bi 
[4 
1 


writing 


A. the face ok 


u bank-note, is 
properly called 
an indor ſement. 


= 
. we, 
, 
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0 , 0 writ of entry is Sate n ue conaſee in a * _ 
is no reſulting uſe 
Prat J. accord * ark 8 pre alten of 0 N "and 


829 + if 


ablehnt r- no cauſe 2 ewn. 


Dominus Rex verſ. \ 


HE as ſets forth, that 19 Feb. 714, Joſhua 
4 Odams being employed and entruſted by the governor 
and company of the B: Bank of 1 to make and ſign 
bank - notes, made and ſigned a bank-note for 1001. pay- 
able to James White, or bearer, 901. whereof was 22 Feb. 

paid to the bearer, and. indorſed upon the ſaid note, 
+ indorſement the EW L rern 1714. eraſit, un. 
tra pacem, G.. 


The defendant pleads not e gully, and the Jury 6 find this 5 


| ſpecial verdict ; 


That Joſhua Otaitibwis' e 0 Jig pigs the nike 90 
in the indictment ſet forth, and it ol. thereof” was paid 
and indorſed prout, &c. That che d defendant 1 March 1714 
with a certain liquor to the jury unknown, totaliter” BY Eh, 
et delevit the words, letters and figures of the indorfement. 


That from the time of making the act 8 C g W.: 36. 20. to 


28 November 1697, the method of the company was, to 


Vrite the indorſements upon the backſides of their notes in 


black ink. But that ever ſince, the method has been, to 


write the payments upon the face of the notes, croſs the wri- 


ting, in red ink; which laſt mentioned writing has alwyas 


£9] 


ever ſince been called and eſteemed an indorſement, upon ſuch 
notes, ſed utrum, Ac. * ng 


This canſe was argued at Serjeants Inn, in Fleet: ſtreet, 
before all the judges. And the queſtion was, whether the 
fact found by the jury would come within the general words 
of 1 indictment, and could properly beau an aus. 
ment 93 

The defendant's counſel infiſted, that the: woul ind 
ment ſignified a writing upon the backſide of any deed-or pa- 
per, 2 Mod. Caſ. 86. Salk. 375. and that it being found 
that the words razed out by the defendant were wrote u 


the face of the note, he GC AREA br the fact i in the 
indictment. n e, 
But it was held by all the judges, that che e 


guilty. For the writing upon the face of the note was of the 
ſame effect as an indorſement, and being introduced by the 


| G 


19 $5200 always, 


= 
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always accepted and taken to be an indorſement, was within 
the words of the indictm et. 
Accordingly at the next ſeflions of oyer and terminer, King 
C. J. of C. B. delivered the opinion of the judges; and ſen- 
tence was pronounced againſt the defendant; Who was after- 
wards pardoned, upon condition to tranſport himſelf to 


Dominus Rex verſ. Dawſon. ud. 
Al. Serjeants Inn in Fleet-ftreet before all the judges. |; 


NDICTMEN T for that the defendant tali die anno ei Fabricavitin an 
hice à bank note for the payment of 5201.” fabricavit et \"<tment de- 
contrafecit. Upon not guilty, the jury find a ſpecial verdict; and evidence of 
That Conrade de Gols being a perſon entruſted and em- — 
ployed by the governor and company of the Bank of England, good. 
16 January 1715, made and ſigned a bank-note for 220/. 
which note was delivered to the defendant unaltered, who 
eraſit et alteravit the ſaid note, by turning the word #49 into 
the word five, whereby the ſaid note, which was made only 
for 220/. purported to be a note for 520/. by colour where 
of the defendant had and received of the- bank 520. ſed 


utrum, c. 


The counſel for the defendant inſiſted, that the facts found 
in the verdict were not included in the general words of the 
indictment, fabricavit et contrafecit. That this was not 
counterfeiting or making a note, but only altering a note 
made. That this muſt be admitted to be a crime within the 
words of 8 & g W. 3. c. 20. concerning the bank. But as [ 20 1 
the indictment 1s not for altering or razing, they prayed judg- 
ment for the defendant. 


But the judges were of opinion, that the indictment is 
well enough, for this was a plain forgery, if not a counter- 
feit, and fabricavit would denote as much, 


Accordingly at the next ſeſſions King C. J. of C. B. deli- 
vered the opinion of the judges, and ſentence was pronoun- 
ced againſt the defendant, who was pardoned, upon condition 
to tranſport himſelf to Minorca. | 


Elwell ver/; Quaſh & a7. 


HERE were three executors, one of which gave a The warrant of 

| warrant of attorney to confeſs a judgment againſt him- one executor is 

ſelf and his co-executors, purſuant to which a judgment was enter judgment 

entered againſt all the executors de bonis teſtatoris for the debt, againſt the 
and _ the executor, who gave the warrant, de bonis pro- other. 


priis tor the coſts, 


- 
— 


—— — — - 


— ———  —  — — — 


without their knowledge, © moy . nd tem to a 
3 te 


o * n ar 


: . 
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Upon motion to ſet this aſide, it was held to be ill, for ex- 
ecutors may plead different pleas, and that which is moſt for 
rr ae eee. 1 Rell. Ar. 929. | 
1. LL "I SL 

80 Poſe u Geo, in C. B. Baldwin v. Church, one executor 
pleaded a gond plea, and the other a bad one; and on de- 
murrer judgment was given in C. B. for both the defendants, 
but reverſed an error, and a new judgment given for the 
plaintiff againſt one executor only. This is realy of eſto Aae 
the others from faying they are not executors; 
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Thomas Lord ph, Chief Juſtice, 
Sir Littleton Powys, Knt. 
Sir Robert Eyre, Knt. 5 Juſtices. 
Sir Jobn Pratt, Kant. | 
Sir Edward Northey, Kant. Aitorh&Gebtat; 
Sir William Thompſon, Knt. Recorder of London, 
| Solicitor-General. 
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Dominus Rex verſ. Fox. 


| T* E defendant being mayor of Totneſs the laſt year, Information- 
was by the charter à juſtice of peace for the following [or ablening © 

year, without whom the ſeſſions could not be held. And the fn abe fol 

court granted an information againſt him for a voluntary fieas, 1 


abſence. 
Cole and Hawkins. 


Intr. Paſ. 12 Ann. rot. 254 or 258. 


ARKER, C, J. delivered the reſolution of the court. 1, an _”— 
This is an indebitatus aſſumpſi it, laid January 16 tus aſſumpſit 


1706. The 3 has pleaded act is non accrevit infra * A4 


annas. The plaintiff has replied a bill filed 23 January, che alledgi 
Lan wa and that the cauſe of action aroſe within ſix years dige 4 edging» 


before. The defendant has demurred generally, and it has in th 14 
been inſiſted on by his council, that the replication is a de- parture. 
parture, there being ſeven years diſtance between the day in 
the declaration, and the filing the bill as ſet forth in the ro- 
plication. | 

But we are all of opinion notwithſtanding, that the plaintiff - 
muſt have judgment. This being only a parol the 
time alledged in the declaration is only matter of farm, not 0 
ſubſtance; and not being a departure in a material point, ies 
only ado i frm of pleading — * | lu u 


- , Wt, 
. bs. 
© WW way id * 


22 .- : Hilary TEZMM 3 Geo. 
caglf of demurrer purſuant to the act for the amendment of 
tue law, the defendant cannot take advantage of it. If a ver- 

dict had found the promiſe, or the filing the bill to be another 
dap, that would not have vitiated the proceedings. 1 Lev. 

„ ? 110. 1 Keb. 566. 578. Hob. 164. 199. 
1 Salk. 222, A. If the day had been ſubſtance it would have been a de- 
Bab zn eg upon Farture; and ſoſ it was adjudged in this court, Paſ. 1 Geo. 
4 1 Stafford. Forcer. That was upon a promiſſory note dated 
note it is, in 1704. The defendant pleaded atio non accrevit infra ſex 

anno; the plaintiff: replied a bill filed 12 Hun. and after a 
verdict the judgment was arreſted, becauſe in that caſe the 

day was material. If the day in this caſe ſhould be looked 
upon as ſuch, it would be in the defendant's power in almoſt 
all caſes to fix the time and place. As where the plaintiff 
brings an action of aſſault and battery in Loridon, the de- 
fendant pleads he made the aſſault in Middleſex; and that 
afterwards the plaintiff releaſed all batteries except in London. 
By this he would make the place material, and the doctrine of 
bringing tranſitory actions where the plaintiff pleaſed, would fall 
to the ground, if the defendant ſhould be allowed by artificial 
Fo to make the time and place matter of ſubſtance. 
ide Co. Litt. 282. ö. Tel. 114. 


Judic pro quer.“ 


Dominus Rex ver. Bond. 


Filing of an in- JN QUISITION taken ſuper viſum corporis of a man 
TERS” that hanged himſelf ; and the jury find him poſſeſſed of a 


corporis five meſſuage, which as a felo de ſe he forfeited, 


2 Pengelly ſerjeant moved to ſtay the filing of this inquiſition, 


only the head upon an affidavit that the man died 8 before, and the 
wasto be found, Coroner dug up a ſkull, which he aſſured the jury he knew by 
Raid. | a particular mark was the deceaſed's; and theteupon' the in- 
5 quiſition was taken: which he inſiſted ought to have been 
The jury upon view of the whole body, that the marks, if any, may 

f 2 T appear. Regina verſus Clerk, the court held that ſeven 
to Vikdw ihe months was too late. Salk 377. 2 Mod. Ca. 16. 


wh oY; Cu. Stay the filing till further motion. 


3 Hawkſhaw verſe Rawlings. mY it eng 
Where the de- EBT upon a bond. The defendant craved oyer of 


fendant pleads a bond, et ei legitur, &c. petit etiam auditum condi- 


e 1 W . n 
payment trons ejuſdem ſcripti, et ei legitur in bæc verba, ſcilicet; 


ſatisfaction, the which appears to be for the defendant and two other obligors, 
plaintiff may Joined in the bond, to pay money at a future day, quibus 


ence anus upon lickir he pleads payment at the day by the other two obli- 
which will be gors, and an acceptance by the plaintiff in ſatisfaction. The 
f | 1518 a plaintiff, 


| fe in Mich. 7 V. 3. Young verſus Rudd. Indebitatus Salk. 627, 
a 


+ dant admits the plaintiff's cauſe of action, and pleads matter 


There are two requiſites. to work a diſcharge, 1. Payment, % 12 
and 2. Acceptance. And a traverſe of the zeec N Ca. Tg," 


N 
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flint, | þroteflando that the other two No not pay;. for plea * 
ys he did not receive in ſatis faction modo et forma * and the payment. 


thereupon iſſue is joined, and a verdict for the Halt 


Sir William Thompſon moved that a repleader might be 
awarded, for that this is an immaterial iſſue, the payment, 
and not the receipt being proper to be put in iſſue. . 

Reeve of the fame ſide. The bond being nowhere ſef _ | 
forth in the oyer, but only the condition; it does not appear + © 
upon the record, that the two perſons who, e 
made the payment, were bound it the bond: for the action N 
againſt. the defendant is quatenus upon a ſingle bond, and then 
this payment will amount to no more than a payment by a 
ſtranger, which will make the iſſue an immaterial one. 


Sit Robert Raymond contra. It muſt be admitted, that 
there can be no payment in ſatisfaction, without a receipt in 
ſatisfaction: and therefore the denying the acceptance is an 
argumentative iſſue, and will be good after a verdict. Styles 


umpſit for ee wares; the defendant pleaded the 
elivery of a beaver hat, which the plaintiff recieved in ſatis- 
faction; the plaintiff, prote/fands that he did not give it in 
ſatisfaction, pro placito ſaith, that he did not receive it; and 
this was held a good iſſue. Vide Hob. 178. Sty. 239. 263 


As to the ſecond exception. If that be wrong it is amend- 
able. The oyer is at the plaintiff's requeſt, and ſhould have „ 
been ſet out by him, which he neglecting to do, ſhall not = 
take advantage of his own default. Admitting the payment is we OO 
not by the two obligors, but rangers, yet where the defen 


which is not a legal diſcharge, if iſſue be upon that, 1 | 24 17 A 
and a verdi& againſt him, the plaingiff wall? have Judgment. | e 
5 Co. 43. NicolPs caſe. _ 


C. J. Although payment by a ſtranger be not a legal dis r 


ſt 
charges yet acceptance in ſatisfaction is. Suppoſe a' man — 18 


owes me 1004. upon bond, and another 100/. upon another ceptance is, If 
aecount, and he pays me 100. I may apply it to 22 3 


will; and though he paid it in ſatisfaction of the bond, ye if of e 
I did not receive as ſuch, it will be no diſcharge of the A. 44 
And therefore in theſe caſes the acceptance is the clearer iſſue. which he wi . 


3: x Chu» 


300, 43, argumentative denial of the payment. b 3 


Pratt J. If by neceſſary conſequence the replication denies! No payment 25 


thy plea, and a — paſs, the court may give judgment. ſatisfaction 


Yor. . 10 no e in ſatisfaction, without an 1 ace 


2+ Hitary TERM, 3 Gro. | 
* | 3: 4. 43 + ot . 
4... ., ceptance in fatisfaftion. And if the plaintiff ſays, that he 
Adu.uld not accept in ſatisfaction; the cohſequence is, that it was 
„not paid in ſatisfaction. Ns rde e 
; Judgment pro guer.“ 4, | 
05 Andrews werſ. Franklin. 95 
To pay within FA ASE upon a promiſſory note to pay within two months 


| . h a ſhip is paid off, and, counts upon the 


paidof, is good ſtatute. 1 i 
— ba Branthwayte ſerjeant inſiſted, That this is not negotiable, 
it being upon à contingency which may never happen. Jo- 
| celyn verſus Laſerre, Hil. 11 Ann. rot 214. in B. R. upon 
| a writ of error, was a bill to pay out of the drawer's growing 
ſubſiſtence, and that was held not to be negotiable as a bill 
of exchange. | PR I e onto 8 
Sed per Curiam, The paying off the ſhip is a thing of a 
public nature, and this is negotiable as a promiſſory note. 
Judgment pro quer.“ n th 


[25] SGoodright verſ. Wright, 
15. 8 Inter. Hil. 11 Ann. rot. 412. 
Deviſe to A. PON not guilty in ejectment on the demiſe of Richard 


T 50 _ VL Wood, the jury find this ſpecial verdict : | 
ife of the devi- That John Wood being ſeiſed in fee of the premiſes in 
— to 36 aan queſtion, by his will in writing 28 July, 8 V. 3. 1696. de- 
take nothing; viſed the ſame to his coufin' Edward Bazill for life, and after 
and a remainder his deceaſe to the iſſue of his body; and in default of ſuch 
n iſſue, to his two nieces Margaret and Suſanna Wright, and 
A. is void ale. to the iſſue of their two bodies lawfully to be begotten ; and 
1 Salk. 238. for want of ſuch iſſue, to the right heirs of Edward Bas ill 
2 78. for ever. That Edward and Margaret (two of the deviſees) 
2 Mod 313. © died in the life of the devifor without iſſue, and that Suſanna 
But a drift to Aſo died in the life of the teſtator, leaving one daughter 
A. and B. and Margaret, the now defendant, who is alſo heir at law to Ed- 
their heirs (A- ward Bazill, and born 10 Oftober 1702. That afterwards 
dying bear the teſtator died, and the defendant entered, whom 
ene devi ſor) is 2 wage” W ' 
good deviſe-of Richard Wood the leſſor of the plaintiff, as heir at law to the 


the Whole to B. deviſor, entered and made the leaſe to the plaintiff, ſed, &c, 


in s C i = — . g g 
, beate lereant pro que” argued, That the deviſe to 
Show. 2% .- Suſanna is void by her death in the lifetime of the teſtator. 


ES Chan. For every will muſt be conſtrued as an inſtrument whereby 
. +... --- the land muſt be conveyed, and then ſuch a conſtruction 
muſt be made upon the will, as would be made upon a deed; 


+ except in this particular point, that the party may not be 
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forced to uſe ſuch particular formal words as muſt be made 
uſe of in a deed, (fo that the words be ſufficient to ſhew the 
intent of the deviſor) becauſe the law ſuppoſes a will to be 
made by one inops conſilii; but however that intent muſt 
follow the rules of the common law. It is a general rule, 
which holds as well in the caſe of wills as of conveyances at 
2 law, that by neceflity there muſt be a donee in e ef 

eity to take the thing given at the time when it ougt t 
to EN. and if there be no ſuch perſon in 98 the gift is 
void. In this caſe there is no perſon capable to take the 
land, the deviſee dying in the lifetime of the teſtator, at 
which time nothing "ata. 


It may be objected that here are other words e of the 
body, which are deſcriptio perſanæ that is to take. As to 
that o . thoſe words ://ue of the body, are only named 
as words of limitation expreſſing the quantity of the eſtate 
which the deviſee ſhould take, and are not named to be im- 
mediate takers; for if ſo, other perſons will take the eſtate 
whom the deviſor neither knew nor intended ſhould take. 


The making and commencement of every will muſt be 
conſidered, and not the conſummation, (the death of the 
teſtator) Which is founded upon the commencement. At 
the making the will Suſanna had no iſſue; and therefore the 
teſtator could not intend, that the iſſue which ſhould be born 
after the making the will ſhould be a purchaſer. In Brett 
arid Rigden's caſe, Plow. 345. it was adjudged, that where 
a deviſe was to Henry Brett and his heirs, and Henry died 
ia the life of the teſtator, the ſon and heir of Henry ſhould 
take nothing by the deviſe ; and that lands purchaſed after 
the making of the will do' not paſs by a deviſe of all his 
lands, becauſe the law reſpects the commencement and in- 
tent of the deviſor. And as to an objection that may be 
made, that this caſe differs from Brett and Rigden's caſe, 
this being an eſtate-tail, and that a limitation in fee; Har- 
top's caſe, Cro. El. 243. was a deviſe to Thomas Hartop 
and the heirs-males N his body, with remainders over; 
Thomas died, leaving iſſue in the life of the deviſor; and 
there it was held, that the eſtate cannot veſt in the heir, be- 
cauſe it never veſted in the anceſtor; for the word heirs was 
_ a word of limitation, and not to give an immediate eſtate z 
for if it was to veſt in him, it muſt veſt in him as a pur- 
chaſor, and that was not the intent of the deviſor; which 
_ caſe was then held not to differ from Brett and Rigden's 
caſe, Cre. El. 422. Raymond 408. 2 Lev. 243. 2 Jones 
135. eee 345 Wherefore Sug deviſe being void, he 


Nan judgment for the plaintiff, ö 
Ez Reeve 
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Reeve contra. That the word iſſus is a. good. word of gur - 
chaſe, either of a preſent eſtate, or of an eſtate by. way of 
remainder ; and not a word of limitation in a deed or con; 
veyance at common law. And if fo, it ſhall be the ame. in 
the caſe of a will, unleſs ſome certain intention of the devi- 
2 may be found in the will to alter the fame, And there - 
ore he That the defendant might take either as 
jointenant for life with her mother and her aunt, and ſhe be- 
ing the ſurvivor will have a good title; for if A. deviſe to B. 
. to his iſſue, and B. has no iſſue at the time, B. bas an 
eſtate - tail; becauſe the intent of the deviſor was, that the 
iſſne ſhould take; and therefore whenever it is demanded 
what eſtate ſuch a deviſee has, it depends upon the circum- 
ſtances of the family, whether the deyiſee has iſſue at the 
time of the deviſe or no. The deviſee is not of neceſſity to 
be in 2//e at the time of the deviſe, therefore a deviſe to an 
infant en wentre ſa mere, is good. So a deviſe to B. his 
eldeſt ſon for life, and after to the eldeſt iſſue- male of C. for 
life, is good, though C. had no iſſue at the time of the de- 
viſe and death of the deviſor, 1 Rell. Abr. 612. pl. 3. Li- 
mitations of uſes haye been coupled in the ſame ion 
as has been made on wills ; therefore if a man make a feoff- 
ment in fee to the uſe of himſelf for life, and of ſuch wife 
as he ſhould aftewards marry for her life, and after he takes 
a wife; they are jointenants, and yet they come to their 
eſtates at ſeveral times. Moore 96. 1 In}l. 188. a. But he 
did not infiſt much on this point, it being adjudged contrary 

in Wild's ' cafe, 6 Co. 16, The reaſon of the judgment in 
and Rigden's caſe, That lands purchaſed after the 
making of the will do not paſs by a deviſe of all his 
lands,“ depends upon the words of the ſtatutes 32 an 
234 Hen. 8. that every perſon, having lands, may deviſe 
«: them.“ S$o that if the deviſor has not the lands at the 
time of 'the deviſe, it is out of the words of the ſtatute, and 
all his lands is no more than all he then had. Pollexf. 
349, (Except there be a republication after the purchaſe, 
alt. 27 N $48.1 Feat. . 


Secondly, The defendant may take by way of remainder 
for life. And for that Wild's caſe, 6 Ce. 16. is ſtrong in 
point; for there it is adjudged, that by a deviſe to a baron 
and feme, and after their deceaſe to « children, they ha- 
ving children at the time of the deviſe, the baron and eme 
take but an eſtate for life, with a remainder to their children; 
and that a deviſe to B. and to his children or iſſue, he ha- 
ing no children at that time, is an eſtate - tail; the deviſor 
intending that the iſſue ſhall take ; and as immediate Aae : 


” 


* 
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they cannot take, not being in rerum natura; and by way 


of remainder they cannot take, for the gift was imm 
to them and to their uſe ; by which caſe it is proved, that if 
the gift is not immediate, as it is not in the caſe at bare there 
being future words, « and to their iſſue lawfully begot ten, 
18 defendant ma take by way of remainder for life. But 
e would not inſiſt much on this point, it having been ſet- 
tled, that b a deviſe to B, for We, wg after his 'deceaſe to 
the iſſue of his body lawfully be begotten, B. took an 
eſtate - tail, and not an eſtate for life only, with a remainder 
to his iflue. King v. Melling, 2 Lev. 58. 3 Keb. 42. 1 Vent. 
214. 225. Pollexf. 104. 1 Sid. 47. Carter 171. Secur in 
a allexf. 582. where an eftate is limited to A. for 


tenant for life, and the fon takes by purchaſe. 


_ Thirdly irdly, The defendant has « mood! thbd-20 Mſio'of the 
body, though the deviſee died in the life of the deviſor, ad- 
mitting the deviſe creates an eftate-tail. This point has never 
yet been ſettled, for the caſe of Brett v. Rigden was of a 
deviſe in fee, which differs from a deviſe in tail. Hartop's 
caſe was adjudged on another point, and · in the caſe of Fuller 
2. Fuller, Moore 353. the court was divided; and Popham 
ſaid, that by a deviſe to B. and the heirs of his body, if B. 
was dead at the time of the deviſe, the heir + ſhould take as a 
purchaſor. If a man has iſſue three ſons, and deviſes his 
land to the eldeſt in tail, remainder to the ſecond in tail, 
— if the eldeſt dies (having iffue) in his father's lifetime, 
his iſſue ſhall have it, becauſe peradventure the deviſor did 
not know of the death of his ſon, who perhaps was beyond 
ſea, or otherwiſe abſent. The ſtatute de donis takes more 
care of the iſſue in tail, than of the tenant in tail m_ 
quod woluntas denateris in charta ſua manifefte, expreſſa de 

tero obſeryetur. T 

y this point has been ſettled. 

Fourthiy, Which he chiefly gelied on, this to 
be an eftate-tail, and the ſame conſtruction _ t to be 
made on this eſtate, as upon 
has a goed title, being found heir at law to Edward Bazill, 
by virtue of the remainder limited to the right heirs of Ed- 


ward; which limitation is valid in law, though the-firſt de 


| viſe.in tail ſhould be void by the death of the deviſe. in the 
life of the teſtator, for the intervening eſtate limited to Mar- 
garet and Suſanna prevents the conſolidation. of the two 
eſtates of Edward; for the eſtate limited to the right heirs of 
Edward is a diſtin eſtate, independent on the eſtate- tail be; 


* 


life, remainder to his firſt ſon in tail; rer ; 


an eſtate in fee; the defendant 


e * e e e 
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made, remainder to another in tail, remainder over to the 
right heirs of the tenant for life, the tenant for life may grant 
over the ſame remainder to another by deed. This limita- 
tion to the right heirs of Edward is a new created eſtate, and 
does not depend on the other eſtate ; for thoſe words, right 
heirs, are in this caſe words of purchaſe, and not words of 
limitation. | 
It may be objeted, that it is a rule in law, . That when 
the anceſtor by any gift or conveyance takes an eſtate of 
«© freehold; and after an eſtate is thereby limited mediately 
* or immediately to his heirs in fee or in tail, that always in 
*< ſuch caſe his heirs are words of limitation of the eſtate, 
and not words of purchaſe :** to that objection he inſiſted, 
that this rule of law extends only to ſuch caſes, where the 
anceſtor takes the eſtate limited to him; fo that if the an- 
ceſtor never takes the eſtate, that rule can have no fotee. 
And in this caſe Edward never took any eſtate, and then the 
defendant as heir at law to him ſhall take the eſtate as a pur- 
Vide 1 Inft, chaſor. That the reaſon of that rule depends upon a ſup- 
398. a. poſition that the anceſtor takes the eſtate, is proved by 1 IA. 
| 22. b. 319.6. 376. 5. 1 Co. 104. 4. Shelly's caſe. 11 H. 7. 
74. per Hang ford. And therefore, if the deviſe to Edward 
and to his iſſye be void by his death without iſſue in the life 
of the teſtator, yet the remainder to the right heirs is good, 
being a diſtinct remainder: and no caſe proves, that a good 
7 29 ] remainder ſhall be tacked to a yoid deviſe, ſo as to avoid the 
remainder ; wherefore he prayed judgment for the defendant. 
Branthwayte, replied, Firſt, That the defendant is found 
not to be in , at the making of the deviſe, and therefore ſhe 
cannot take as jointenant; for all jomtenants muſt be in eſſe 
when the eſtate ſhould veſt. Were they to take as jointe- 
- nants, they could only take an eſtate for life, which conſtruction 
would overthrow. the intent of the deviſor, which it is plain 
was to paſs an inheritance. It is a conſtant rule, that a deviſe 
to one and to his iſſue in a will creates an eſtate-tail, without 
- conſidering the circumſtances of the family at the time of the 
deviſe, whether the deviſee had then iſſue or not; though the 
word heirs may be e rs a deed; ſo is Wild's caſe ; 
and that caſe cited by my lord Coke out of Bendloe, is ex- 
preſsly againſt the opinion for which it was cited. 
:* Secondly, That the. defendant ſhall not take by way of 
- remainder, the ſame anſwer proves, for then they would take 
only eſtates for life, when the deviſor intended a fee-tail. 
10 Thirdly, The deviſe is void by the death of the deviſee-in 
the life of the teſtator, for the iſſue cannot take as claiming 


14 5 


life 1 
drom one who was never ſeiſed; the iſſue in tail does not claim 4 
3 f | Jer 


1 


\ 
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ber formam doni by virtue of the ſtatute de donis only, but 
allo by deſcent from the donee in tail. 


Fourthly, The heir cannot take it as a purchaſer, for on 
limitation to one and to his heirs, the conſtruction has 
always been, that the heir ſhall never take as a purchaſer, 


without that - diſunction, when the anceſtor takes the 2 
and when not. 


C. J. Had it been limited to Edward Bazill only for life, 
remainder to another for life, remainder to his right heirs ; 
this remainder in fee muſt have veſted in Edward, drownj 
the firſt eſtate for life, and making his heir to claim by de- 
ſcent. Wild's caſe is very oddly reported, and has miſtook 
the jud t of that caſe cited out of Bendloe as is repor- 
ted in Bendloe, and in 1 Anderſon 43. Pl. 110. Where an 
eſtate is limited to one and his iſſue, it amounts only to a de- 
ſeription of that iſſue, for iſue is more properly a word of 
deſcription, than of limitation. There can be no queſtion 
but that by ghis deviſe to Edward and to his iſſue he has an 
— becauſe it is limited over, and for want of ſuch 
iſſue then to another. A deviſe to one and to his iſſue, is not 
reſtrained: to the firſt ſon, but extends to all the iſſue in in- 
fnitum, (for iſſue is nomen collectiuum) deſcending from the 
deviſee. I can ſee no colour of difference between an eſtate- 
tail and a fee-ſimple, and I believe the report of that ſaid by 


nothing to do in this caſe, becauſe the tenant in tail never 
took the eſtate. He that takes by purchaſe muſt take at the 
time when the eſtate ſhould veſt. . The defendant cannot take 
by deſcent, becauſe the anceſtor never took it. | 


Powys, J. Litt. §. 578. makes ſtrong againſt the defen- 
dant tf if the 1 1 to the right heirs of Edward 
Bazill by the intervening eſtate-tail is diſtin, and may be 
granted over by Edward Bazill; that proves, that heirs was 
meant only as a word of limitation, and not as a word of 
purchaſe, for elſe it could not be granted over by Edward, 
preſerving his firſt eſtate. And the reaſon why it may be 


granted over is, becauſe in judgment of law every man carries 


his heirs in his body. 


Pratt, J. differed from the C. J. and conceived, that 
there was a difference between an eſtate-tail and in fee. The 
caſe of Brett v. Rigden muſt be allowed for law, that the 
deviſe by the death of the deviſee, living the teſtator, is void; 
and the reaſon is, becauſe the deviſor had no intent in the 
deviſe to benefit any perſon but the deviſee, for he did net 
know who would be heir at law to the deviſee. A man has 


15 W his lands, but he cannot raiſe 


ſuch 


0 
Popham in Cro. Elia. is miſtook. The ſtatute. de donis has i x 4 


of the Court. 
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fach an eſtate as is inconſiſtent with the rules of law. When 
2 man gives his lands to one and to the heirs of his bod only 
N is plain that the deviſor deſigned to benefit, not 
the deviſee, but the iſſue of his body, thereby altering the 
eommon courſe of deſcent; therefore it is "provided by 
the ſtatute de donis, quod donatoris volimtar, Sc. giving 
Aa benefit to the iſſue in tail, thereby intending to perpe 
tuate the eſtate in his on name, 2 ſo intending a TS. 
nefit to himſelf after his death. The iſſue are intended to 
2 benefit, though they were not in e at the time of the 

e, far the intent of the devifor was, 1ſt; for the deviſes 
do take it; 2dly, his iſſue, not conſidering how they ſhould 
take; and then though the firſt deviſee cannot a, dying 
in the life of the teſtator, yet ſo far as the will can take effect, 
(which it may do in the iſſue) it muſt take effect. If it is 
Hmited to one man, remainder to another, tho? the firſt limi- 
tation be fruſtrated by tlie death of the party, yet the other 
— ia good. Deviſe to an infant en ventge ſa mere is 
be way of an executory deviſe; though the child is not 

i th Be of the teſtator: if the child is born, it is good 
of an immediate deviſe. Though a will carmot 
in omnibus, yet as far as it can it muſt take effect. 


4 is more properly” oe ra os regen 
limitation. 


Ty Upon this an ulterius concilium was granted, ae the cauſe 
argued a ſecond time, and this term Parker C. J. delivered 
the reſolution of the court. 


C. J. The queſtion is ſingly, whether the deviſe be ſubſiſt= 
ing or not ? If it be ſubſiſting, the title is with the defen- 
ar; if not, with the Paimift 

The caſe of Brett v. Rigden maſt be allowed to be good 
2 3 in which caſe it is reſolved, that there muſt of neceſſity 

grantee or donee in eſſe capable to take, when the eſtate 
cops to veſt, and that a deviſe to Henry Brett and his heirs 
dying in the life of the teſtator) could not take effect 
£ the he ben; Bad heirs in that caſe were only named to cr 
an eſtate in fee in Henry, and not to make the heir take i 
mediately by purchaſe but mediately by deſcent, and by 
Henry's deatfr the eftate fell as much with reſpect to the . 
as himſelf: ** 

The caſe at bar has been dillinguiſhed e 
particulars: 

1. That the deviſe to Edward Bazill aud his beim is 156 
an immediate devile,. by reaſon of the intervening eſtates. 

2 Thata deviſe to Suſanna! Wright and her iſue is a. 
ferent from a deviſe to ber and her heirs, | 

run, 


8 
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©Firſt, We are all of © inion that & interyeening 45] 
. Ws" no difference. "Br 'heirg are words of W 
erefore like the caſe of Brett, v. Rigden; the only diffe- 
rence is os the thing deviſed, one being an s in poſſeſſion, 
and the other a remainder. Litt. $. 578. 1 I. 319. 6. 
In this caſe the anceſtor never took the eltate, which he ought 
l have is to make it veſt in him in remainder, wy $ 

1 Ca. 93. 

Wc If Suſanna had ſurvived, ſhe would have had 
an eſtate tail; the words i ſue of the body create an eſtate-tail 
in her, and are as an expreſſion for an eſtate- tail, as the 
word Beins of an eſtate in fee. Tue 4 the body being the! 
fore words of limitation, the deviſe of the eſtate-tail is voi 
by the death of Sufanna | in the life of the deviſor, The dif- 
ference as to this between an eſtate in fee and in tail is not ma- 

ial,' for if I deviſe one eſtate to 4. and his heirs, and ano- 

er to B. and the heirs of his body, it is in the power of B. 
to make this laſt eſtate as large as the deviſe to A. in fee. 


It will be of dangerous conſequence to alter reſolutions in 
theſe caſes, it is removing the antient land-marks; and the 
zuthority of Brett and Rigden's caſe is not to be conteſted, 
which is not materially e. ob this. But admitting it 

to be be yet Hartop $ caſe, Cro. Eliz. 243. Was of a deviſe 

tail, and there it was 2 7 the deviſee dying in the 
1 of the deviſor, the deviſe could not take effect in the 
iſſue; and in the caſe of Fuller v. F uller, Cro. Eliz, 423. all 
. the judges agreed with the reſolution in Hartop's caſe, al- 
though prima facie it may ſeem as if Fenner and Popham 
were contra to Gawdy and Clench ; yet upon nice oblerva- 
tion it will be found, that they differed only with reſpect to 
the new publication, and not to the other point, Popham 
this caſe: If a man has iſſue three ſons, and deviſes the | 

and to his eldeſt in tail, remainder. to the ſecond in tail, | 
remainder to the third in fee, and the eldeſt dies having iſſue | 


the lite of his father, bis iſſue ſhall have it without a new 
blication, . But the reaſon is becauſe the heir of the eldeſt 
mn Mas alſo heir at law to the deviſor, and no intent appeared 
to diigherit any of his ſons: and Popham ſaid it might he 
„other wile on a deviſe to a ſtranger (which is the caſe at bar). 


n 

— 
** 

* 
* « 

ts 
4 
* 
1 


x If the deviſor had died immediately after making his will, 

} ue would have anſwered the intent; for then the yord — 
1. ts Paule hays been a.ward of limitation in all the eſtates, :: 
18 that were the ſenſe at the time of making the us l 


Feen ze eren te be ff fill. 


bt this is oftate-tail raiſed rather 
0 1 85 Gen pf pb gs the "mee of the party, = 
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The law takes that to be his intent, for upon a deviſe to 
A. and to his iſſue, or after A. 's death to his iſſue, the 
law has always conſitued this to be an eftate-tail. If A. 
has two ſons * four daughters, and dies before the deviſor, 
the eldeſt ſon inſtead of having the whole would have but a 
ſixth part, if it ſhould be conſtrued that the iſſue ſhould take 
2 way of remainder; whereas the intent of the deviſor was, 

eldeſt ſon ſhould have the whole during his life, 


Aich is a plain demonſtration that the law takes ſuch a deviſe 
to be an eſtate-tail. 1 Vent. 228. 


The ſuppoſition of a kindneſs intended to the iſſue will be 
no argument in favour of the defendant, becauſe it has been 
always thought that a deviſe to a man and his iſſue is a kind 
neſs to him, for by conſtruction of law he carries his heirs 
in his own body. In this caſe the remainder-man is more 
conſidered by the deviſor than the iſſue in tail. The 22 a 

vas for the ſake of the father, that he made it ſo large, 
for the fake of him in remainder that he made 1 50 f. no e 
L 33 ] He cannot be ſuppoſed to have had any particular 
+ tion for the iſſue, there being none in 4% at the time of 
8 the deviſe. | 
| The plain uſe of the words was to give Suſanna Wright 
an eſtate-tail. If ſhe had lived ſhe would have enjoyed it, 
but by her death the eſtate is determined. There is no dif- 


ference between an eſtate in fee and in tail, for in both caſes 
the deviſee muſt be in eſſe. 


The ſame anſwer ſerves for the remainder to the right 
heirs of Edward Bazill, who never took the eſtate, and there- 
fore could not convey a deſcent to his heirs, 


There is no inconvenience in putting the deviſor in theſe 
caſes to review his will ; and the caſes of Brett v. Rigden, 


and Hartop's caſe are founded upon good reaſon and autho- 
rity, and are not now to be over-ruled, 


Judicium pro querente. 


The defandant immediately delivered into court a writ of 
error coram vobis, and the court demanding of her att 
what error he had to aſſign, he told them infancy in the de- 
n fendant, who had appeared by attorney, as error in fact. 
nfancy in de- 


Aal in ge. C. J. The defendant ought not to be allowed to aſſign 
5 arg. this error in ejectment, for he comes in of his own accord, 
pearance by at. and prays to be made defendant, which the » NE cannot 
torney ought not 


to be aſſigned Oppoſe. This is an abuſe upon the court, and A the mae 


for error. qught to be committed. 


Wyereupon the attorney with drew his writ of error; und the 
court gave him a fortnight to bring error in 8 


f s + — - - 
2 4 x 2 
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Chamber, upon the matter of law, and in the mean time exe» 


cution to ſtay, and directed the record here to be amended, 
and the defendant made to appear by guardian, | 


Dominus Rex verſ. Powell & al.” 


'ULE for the proſecutor of an information in natura de Proſecutor of 
ua warranto, to pay coſts for not going on to trial, was 1 1 
moved to be diſcharged. Sed per curiam, In the cafe of the warranta 
King there can be no laches ; but a ſubjeX in theſe proſecu- pay coſts, 
tions ſhall pay coſts as in common actions. Executors and 9 A. s. 2% 
adminiſtrators pay coſts for nat going on to trial. Rule to 

pay coſts. 10 | 


Cork werſ. Baker, In C. B. "18 L 34] 


Intr, Trin, 11 Geo. rot. 1483. 


* plaintiff declares, that in conſideration the promiſed statute of frauds 
to (marry the defendant, he promiſed to marry her at and perjuries 

his father's death, who is ſince dead; but the defendant re- — md an 
fuſed ſo to do, and has ſince married A. B. which ſhe lays to conſideration of 
_—_— 1000. and upon non efſumpit obtained a venta 2 


| marry, . 
The defendant moved in arreſt of judgment, that this pare! 
promiſe is not good in law. But after argument it was held, 
that this is not within the ſtatute of frauds and perjuries, which 
relates only to contracts in conſideration of marriage; and that 
the caſe in 3 Lev. 411. has been contradicted by later reſo - 
lutions. The defendant having married another perſon, has 
diſabled himſelf to perform the promiſe, and therefore the 
plaintiff cannot apply to the Spiritual court to have a perfor- 
mance decreed, but muſt be repaid in damages here, 
Judicium pro querente. | 


Godfrey ver, Norris. At Guildhall, 


EBT upon a bond, uon eff factum pleaded, and iflue The witneſs - 

thereupon, | FN 4 1 
The plaintiff was adminiſtrator de bonis xox of the obligee, non of the _ 
and the only ſurviving witneſs to the bond 3 and the proof 2 _ _-_ 
given upon this iſſue was only a perſon who ſwore ta the hand- was allowed, = 
writing, and alſo ſeveral letters from the obligor making 
mention of this bond, p n | 


. To this it was objected by the other fide, that the hand- 
writing -is not ſufficient proof, where the witneſs is living. 
That it was the fault of the 3 to bring himſelf under 
this incapacity ; he might have let another perſon have 
SA: taken 


+ © \ 


F2 


1331 


One obligor 
vuneſs ta prove 
theidelivery - 
by the other. 


Afﬀidavit of a 
dead man read 
to prove his 
marriage, tho? 
taken before a 
ſurrogate, no 

cauſe being in 
court. 1 Wil. 


On deviſe to 
e Heirs moles 
the body of 
A, one who is 
heir-Wale and 
not heir genera 
ah ol png 
leſs take by pur- 


9 
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taken adminiſtration for his uſe, or adminiſtration quand . tis 


But it was ruled per Parker C. J. that this was good evi - 
. dence ; and he likened it to the caſe of a will; where the 
witneſs aftetwards happens to be-a_deviſee under the will; in 
which caſe if there be no other witneſs, proof of the hand is 
allowed. N | Sa ANG 4 
Whereupon the phintiff obtained à verdicc. 
Lockatt verſ. Grahath. 

Coram King C. J. de C. B. at niſi prius. 


HERE there were three obligors, and the action 
brought againſt one of them only, the other obligor 
was allowed to be a witneſs to prove the execution of the 
bond by the defendant; after a caſe had been made of it at 
niſi prius, and conference with Tracy and Dormer, juftices. ' 


2 Sacheverell ver /. Sacheverell. 


A. Serjeants Inn in Chancery Lane, before a court of Delegates, 
| 5 March 1716. on | 


== marriage of the plaintiff came in queſtion after her 
1 huſband's death upon granting adminiſtration, and it 
appeared they were married under feigned names at the Fleet. 
The widow produced an affidavit of the inteſtate's, made by 
him before a ſurrogate of Doctors Commons, that he was 
married to her; which affidavit agreed with the regiſter, and 
referred to it. But it was objected, that the taking this affi- 
davit was an extrajudicial act, there being nothing at that 
time before the eccleſiaſtical court ; but the court here allowed 
it to be read in confirmation of other evidence. And the 
appeal was diſmiſſed with 100/. coſts, and the marriage 
confirmed, | | 


* Brown ver/. Barkham. In Canc'.... . . 
SR Edward Barkham having no iſſue of his own, and 

only one ſiſter, and two couſins, Robert and Edward 
Barkham, 19 January 1709, made his will, and deviſed the 
lands in u n to truftees and their heirs, in truſt to ſell 
e ſufficient to pay my debts, and to convey the reſidue to my 
„ confin Robert Barkham and the heirs-males of his body 
and in default ot ſuch iſſue, to the heirs-males of the body 
« my great-grandfather fir Robert Barkham, ' remainder 
to my own. right heirs for ever. Then he gives the itite- 
reſt of 2000. to his ſiſter for her life, arid the 


92 " y Robe r 


9 


. 
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Robert the firſt deviſe died without iſſue in the life of he 
devilor then the teſtator died, leaving a ſiſter, who is hei- 
2Nerz * Robert the great - grandfather ; but the defendant [ 36 ] 
dward Barkham is heir-male of the body of the great- =p 
4 The queſtion was; to whom the truſtees ſhould convey the 
ſurplus, whether to the ſiſter, as heir-general of the deviſor, 
or to the defendant as heir-male of the body of fir Robert 
the great-grandfather, remainder to the right heirs of the 


deviſor. ,aN63 INNS ru 
his caſe was argued very largely at the bar. And Cow- - w_ 
per lord chancellor took time to conſider of it, and this term 8 


pronounced his decree. | | 
Lord Chancellor. -If the manifeſt intent of the teſtator; 
expounded by natural reaſon, without regard to legal reſolu- 
tions, were to govern in this caſe; I ſhould think it would 
hardly admit of a queſtion. But ſince there is an artificial 
reaſon in the law, which ſometimes ſtands as oppoſed to natu- 
ral (which is right) reaſon, and is founded upon the opi- 
nions and reſolutions of judges, and that taken and allowed 
to be law; the courts both of law and equity ought to ſub- 
i mit to them, when they are fully examined and found to be 
thus ſettled ; becauſe otherwiſe the law would be an uncertain 
undetermined rule, and lawyers would not know how, to 
- adviſe their clients. 1 ſhall therefore inquire how far this 
court is hindered in the preſent caſe by the fixed rules of law, 
from purfuing the plain intent of the teſtator, which was na # 
doubt that the conveyance ſhould be made to the heirs-males | 
of the body of fir Robert the great-grandfather, and not to 
a female, who is heir-ferteral to himſelf, as long as there are | 
any heirs-males of the body of the great-grandfather. @_ = 
The fifft objection infiſted on was, that it has been often pirſt objection- 
<udged, that he who takes as a purchaſer by the words Heir 
J. S. immediately, muſt be completely heir of J. S. and 
that no perfon can take as heir Whilſt his anceſtor lives. 
I anſwer, That this maxim, and the caſes founded upon it, 
are very foreign to the preſent queſtion z one main ground of 
He reſolution founded on this rule is, that the term heir in a 
gal ſenſe, denoting the perſon who is to take after the death of 
an anceſtor, cannot be uſed as a proper deſcription of a perſon 
whoſe anceſtor is living, for the terms of the deſcription are 
not then'verified. But in this caſe they are completely veri-- 
fied ; the 'ariceſtor is dead, and the perion who aſks the con- | 1 
veyatice, is beit male of bis body, and as ſuch he is allowed 4 | 
by all to be pablo to take by: deſcent : but they ſay not by, © | 
purchaſe, * Nhat Proünds Thar are for that ion * 1 
* | 1 | | 


[37] 
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be conſidered hereafter ; at preſent I ſhall only obſerve, that 
Edward Barkham having all parts of the deſcription verified 
in him, his caſe is different from that of Chaloner v. Bowyer, 


2 Leun. 70. Where a deviſe was to the you ſon for li 


L 33 } 


remainder to the heirs of the body of the eldeſt ; the yo 
died in the life of the eldeſt, and the ſon of the eldeſt could 
not take. Why? becauſe he anſwered neither part of the 
deſcription, for he was neither heir, nor heir of the bod - 
his father, while he was living; and this — wow 


in many other caſes. 


The ſecond objeRion, which forms to nd in the way of 
natural reaſon is, that there are cafes in which it is held, that 


none can purchaſe by the words heir-male of the body of 7 S. 


unleſs he be heir- general as well as heir-male. 


I have met with but few cafes which enn be urged with any 
colour of reaſon for the proof of this aſſertion; one is that of 
Counden v. Clerk, Heb. 31. in which it is faid, that when - 
the limitation is made to the heirs- male or fetale of the 
body, they that will take muſt have both words verified in 
2 —5 t is) they muſt be bath heirs, and alſo heirs- male 
or female; and he gives this reaſon for it, that this is clearly 
without the letter 4 intent of the ſtatute of um. 2. 


In anſwer to the authority of this caſe, 


x. Tobſerve, that this was not the point then in ueſtion, a 
but only an opinion of Hobart's, declared incidentally in the 
31 of the caſe, and therefore ought to have the Jels 
weight. 

2. The reaſon that is given for it is by no means . 
ry, Ora gpod one. one; for the ſtatute pt wp 2. is no ways perti- 
nent to the queſtion. The whole effect of that ſtatute is, o 
prevent the alienation of eſtates which before were conſidered 


 at'commonlayw as fee · ſimples conditional, and alienable after 
iſſoe had; and how this is applicable to the queſtion concern - 


wi 


the deſcripti jon of a purchaſer, and whether certain words 
be faſfcint for that, I cannot imagine, The ſtatute 
only govern eſtates when they are _— but meddles not with 
the deſcriptions that are n to paſs thoſe eſtates, The 
words 1 the body of J. S. were certain and kno 


words of pur at common law, and need not the aid c 
the ſtatute to make them ſo, 


By what Hobart fays afterwards in the ſame caſe 1 oy 
we be e880 that had it been the point in j t, he 
would have been of opinion, that a man might t 1 * the 
deſcription of the heir- male of the body of J. 8, though he 


is not heir. but a female is: for he takes * 
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in the caſe then in queſtion, the heirs-males were not reſtrain- 
ed to any body, which (ſays he) might have had ſome colour 
of help from the ſtatute de donis. This Feat man could not 
paſs over his own aſſertion which he made before, without 
ſome remorſe of judgment, if it was his aſſertion; but I ra- 
ther take the words of the body to have been added by an un- 
ſkilful tranſcriber of the copy. So that upon the whole I 
think, that caſe of Counden v. Clerk of very little weight in 
the preſent queſtion ; but the point there adjudged is doubtleſs 
good law. | | 

Another caſe urged for the plaintiff is Shelley's caſe, 1 Co. 
103. which is tranſcribed into his Co. Litt. 24. b. * This is | 


hs. — ded Ty — 
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Mr. Hargrave in his edition of Coke upon Littleton, p. 24. b. 3. has 
given the following note from lord Hale's MSS. A. hath iſſue a ſon and a 
% daughter; the daughter marries B. and has iſſue two daughters; A. deviſes 

„ to his ſon, but if he dies without iſſue, my land ſhall go to my right heirs of 
„% my name and poſterity, and dies. Thie ſon dies without iſſue. Ruled that 
„ the land ſhall not go to the uncle, for though of his name, he is not heir, 
« for the iſſue of his daughter is heir. H. 11 Jac, C. B. Counder and Clerke, 
„Mo. 863. and Hob. 2g. Hal. MSS.” | 
This caſe of lord Coke is apparently cited by lord Hale in confirmation of 
lord Coke's poſition, as to the neceſlity of being heir as well as female, in 
order to take by purchaſe under a limitation to the heir-female; and it is ob- 
ſervable, that there is not one word in lord Hale's note, intimating the leaſt 
diſapprobation of the doctrine. However, it ſo happens, that in more mo- 
dern times, the propriety of this doctrine has been queſtioned by very reſpec 
table perſons, who * treated it as equally unſupported by reaſon and autho- 
rities of law. But perhaps this cenſure of lord Coke may have been too haſty; 
and it may be doubted, whether there is a paſſage in all his works more capa- f 
dle of ſtanding the ſevereſt teſt of modern criticiſm. Therefore the remainder N 
N 
: 


of this note ſhall be employed in the defence of lord Coke's doctrine, and in 
explaining the qualifications with which it ought to be underſtood; and for 
this purpoſe it ſhall be formally examined, firſt as a reaſonable rule of con- 
ſtruction, and ſecondly by the authorities and determined caſes, Where land 
2 7 to the heirs- female of the body of one, either not having any pre- 
ing eſtate, or not having a preceding eſtate of freehold, the words cannot 

be conſtrued as giving an inheritable quality to an cſtate already veſted, and li- | 
miting the courſe of deſcent, but neeeſſarily muſt operate on the firſt taker us 4 
deſcriptio perſonæ and name of purchaſe ; and lord Coke's doctrine means ; 
nothing more than that thoſe claiming under ſuch a deſcription, ſhould fully | 
anſwer to it, and conſequently that ſueh as have only half the deſcription | 
ſhould be excluded. Now it is to be conſidered, that the defeription conſiſts [ 
of two parts, 'one requiring that the donee ſhould be heir, the other that the 
donee ſhould be a female ; and if being heir without being female will not 

ive a title, why on the other hand ſhould being female, without alfo being a . 

eir, be ſufficient ? It is not a ſolid objection to lord Coke to fay, that his ; 
conſtruction is ſtrict, literal, and founded on a rigid adherence to the proper 4 
and technical ſenſe of words ; becauſe it is reaſonable to preſume in favour of 
the eſtabliſhed ſenſe of all words, unleſs there are other words, or ſome ſpecial 
circumſtances, to ſhew a different ſenſe in the mind of the perfon uſing them, 
and lork Coke apparently intends to put a caſe in which neither occur. But it 
has been obſerved, that where heirs female of the body are words of limitation, 
a female may take by deſcent as ſpecial heir, though not beir. general; and it [ 
is aſked, why ſhould not the ſame perſon be equally capable of taking by pu- 
chaſe ? The objection is plauſible, but not unanſwerable. Where heirs female 


of the body are words of limitation, they are neceſſarily uſed to re 3 


18 
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z 


- * a L - - — * - a - 
Py * —— — — r r ——— — — Ä 
- 
- 


| ; nable.to lord C do 
; ge in which at bs bo agreed, that wher eir is 2 ward 


Hitazy'TznM 4 Gro 
indeed an authority (ſuch as it is) in point, that 1 


fake as a purchaſer by the words heir-male of the 18 J. S. 
unleſs he be heir, as well as heir- male. Hut in afiſyer'to this 
Iobſerve, e , + ” rep 1g eee Hain nz, 
That this point was not adjudged in Shelley's cafe; it 
is only the argument of. counſel, which. the court in delivers. 
ing their opinion took no notice of, tle n 
3ꝙ 9 1 ——Eü˖üuls.2x—ß—— RITES LEES! add 


— * 
ſucceſſion in « ſpecial manner, which object of the donor cannot be obtained 
— — a & l of — when they laß to Oldies ; 
d this eftabliſhment of a endet pf. heirſhip, is a ground for, pfeſuming 
that the _ * irs 2 5 thoſe Fu o are 1 by - 22 aw In de- 
nt, but thoſe who are lo according jo e. ſpecial cqur deſcent 
2 to introduce, But TED emale are only — 5 of purchaſe, — 
7 uſed to deſcribe, who ſhall. take the eſtate $096 particular time and in one 
pRance, and eſtabliſhing a pew coprie of ſuc the obe in VIEW 3 
an 


jon ig 
d if nat being ſq, the ground of preſumption, whik governs the former. 


eaſe, waging. AY it may be hes Paate in the caſe, put by lord Coke, 
. 


heirs-ſemale o dy have a double » and after operating as. words of 

chaſe, operate a ſecond time as words of limitation; and being allowed to 
int at an Narben in their latter application, ought to have the ſame con - 
uction in the former; for in fuch a caſe it would be ſtrange to ſuppoſe that. 


| heirs-female were uled in two different ſenſes, This is refining on the objection 


wade to lord Coke's doftrine, and placing it in a Rronger light than it hitherta 
appears to haye been arged. But even in this ſhape, the objection would not 
ave any us Toe in lord Coke's 1 doftrine, and would only ſhew 
at he had choſen an improper example for it's illuſtration, and that be ſhould 
e ate 2 caſe in which heirs-female can only operate as words of purchaſe ; 

ag where a gift is made to the heirs-female of the body of A. and their heirs, or 


the heirs of . bodies, So much for the propricty of lord Coke's doctrine, 
independent of authorities ; but if it is compared with chem, it will appear f 


more defenſible ; and by them it is even applied to the ſame ſort gf caſe as js 
fated by him. The neceſſity of being ally heir in the ſtrict ſenſe of y 
ord, 10 take by pyrchaſe, under that deſcription, appears by authorities 
three kinds,—The brit order of caſes cophits of thoſe, by which it has been 
led, that af land is given to A. for life, with remainder to the heirs, or heirs 
of the body of B. and A, dies before B. or B. is auainted of felony, and after- 
yards dies before A. the remainder becomes void; in the former caſe it is ſo; 
— B. being living at the determination of the particular eſtate, no perſon 


then anſwer the deſcription of his heir, for non eſt heres viventis; in he 
" caſe it is ſo, becauſe B.“ attainder, by corrupting his blood, prevents 
having an heir. Now in both theſe caſes there is ag much reaſon for de- 
rting from the rigid ſenſe of the word heirs, and preluming in favour of an 
— — in. the rſt caſe, and of ſuch perſon as would be heir if there 
5 not in attainder in the ſecond, as there is for preſuming in favour of an 
ed 


-ſpecial in the caſe of a gift to the heirs-female 
| by 0 that the judges of modern times haye not deviated from it 


ven in t 

78, Hulley's caſe, Bro, Abr. Done 61, the caſe gf James and Rich 17 — « 
Nulſey Fro, Abr. Done 61. the | Richardſon 

ollexf, 457. that of Burchett and Duxdant, 2 Veatr. 314: - Darbilog, and 


umond in Vin. Abr. Deviſe V. b. pl. 5. but more acc in P. 
— uad Fortale, . F r 
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here land 18 deviſed to the beir-wale of A. now living. See Co 


d of purchaſe, the 
þ land, upleſs.the 


a word of himita- 
tion, + 


ir At. | velkind 
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2. The authorities in the margin of Co: Lite, which are 


cited to ſupport this caſe, are moſt of them very little to the 
purpoſe, and do by no means prove it. That of Huſſy in 
Bro. tit. Done 42. makes rather againſt this poſition ; and that 
of Dyer 374. 4. is only a ſhort ſketch of Shelley's caſe, and 


the leſs to be regarded, becauſe it differs from the elaborate 


repott of that caſe by Coke, 
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you. the cuſtomary heir ſhall take without being named, See Bro. Abr. 

{cent 59 See alſo Hargr. Co. Lit. 10. a. & n. 4. there, and the caſe of 
Starkey and Starkey, Trin. 19 Geo. 2. in the Exchequer, 3 N. Abr. 404. This 
rule, in reſpe& to cuſtotnary land, i a very cogent argument for lord oke in 
point of authority ; for the E. which is the ſubje& of the gift, furniſhes 
a very colourable pretence for preferring the cuſtomary heir; and the peculiar 
deſcent of the land by force of the cuſtom in the perſon who thus takes by 
purchaſe, is preciſely the ſame ſort of argument for the cuſtomary heir, as 
thoſe who differ from lord Coke draw from the ſpecial deſcent by force of the 
gift, where heirs-female of the body are words of limitation. On a nice 
compariſon it will be found, that the analdgy between the gift of the cuſtomary 


land to heirs, and the gift of common law land to heirs-female of the body, is 


almoſt per fett ; for in both caſes the words operate firſt as words of purchaſe, 
and then as wordk of limitation; and az in the latter caſe, the heir-female by 
l muſt be the heir at common law, and the heir by deſcent mult be a 

pecial heir, according to the courſe of deſcerit preſcribed by the donor; ſo 
in the former caſe, the heir by purchaſe is the heir at common law, and the 
heir by deſcent is the heir ſpecial, according to the cuſtom. ' But the authori- 
ties of the third kind are thoſe which occur in reſpett to gifts to heirs-male or 
Female, and therefore apply more cloſely. Of theſe the earlieſt is John Far- 
ringdon's caſe, 9 H. 6. 23. & 11H. 6.12. in which one queſtion was, Whe- 
ther a great-grandſon could take by purchaſe under a remainder deviſed to the 


teſtator's next heir-male and the heirs-male of his body, the great-grandſot:'s 


mother, who was the teſtator's heir-general, being alive when the eſtates pre- 
cedent to the remainder determined? The caſe was twice argued, but 
there is an adjornatur in the year-book, and what was the opinion of the court 
is not any where mentioned; but there is reaſon for ſuppoſing that it was 
againſt the remainder, for in 20 H. 6. 44. Newton then a judge, though he 
had before argued as council for the remainder in Farringdon's caſe, lays it 
down as clear law, that if land is given to A. for life, remainder to the right 
heirs-male of the body of B. to hold to them and their heirs for ever, the fon 
of a daughter of B. being his heir, may take, notwithſtanding he makes out 
his deſcription through a female: and Forteſcue chief juſtice aſſents to the 
poſition. This conſtruction of heirs-male of the body, as words of pur- 
chaſe, being attended to, will be found almoſt neceſſarily to be a clear autho- 
rity with lord Coke; for it ſhews, that as words of purchaſe they deſcribe 
males being alſo heirs-general, whereas, as words of limitation, it is agreed 
they have a differen import, and ſigniſy ſuch males as ſhall be heirs-ſpecial, 
according to the particular courſe o delcent marked out by the donor, though 
they do not pn ben to be heirs-general ; which diſtinction is the whole amount 
of lard Coke's doftrine, But the next authority, which is in Bro. Abr. Done 
61. applies more directly: there lord Brooke, after mentioning the difference 
taken by Ellerker in Farringdon's caſe, between deſcent and purchaſe, adds in 
confirmation of at, that by Hare, maſter of the Rolls, an antient apprentice, 
there is a difference between a gift in poſſeſſion to a man and his heirs femsle, 
„ Kc. anda gift to a ſtranger, the remainder to the heirs-female of another; 
«+ for theſe heirs in deed muſt be when the remainder falls, and otherwiſe the 
„ remainder is void for ever.” The ſame doctrine is in Plowden. Quer. 87. 
and 157 and the very learned author illuſtrates it by a caſe, the ſame 2s that 
y 


Hated lord. Coke. In Quzre 87. the words of the book are, If a re- 
% mainder js appeinted to the right heirs-female of the body of J. S. who 
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Having thus far cleared the preſent queſtion from theſe two 
great authorities; there remains only one other, which b 

ould not think very material to be taken notice of, had not 
the counſel for the plaintiff thought it of ſo great moment, as 
to deſire a rehearing upon the diſcovery of it. It is the caſe 
of Starling in this-court, 8 V. 3. and was thus: A. deviſed 
lands to J. S. for life, and then to truſtees, in truſt to convey 


5 „% x 6 — 51%. 2 
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Fe dies, having a ſon and daughter, the remainder ſhall be void ; becauſe the 
c daughter cannot have it, in regard that ſhe 1s not heir, though ſhe be a fe- 
« male.” The next authority is Shelley's cafe, which aroſe between the ſe- 
nd ſon of Edward Shelley and a pollhumous fon of Edward's deceaſed eldeſt 
n. One point was, Whether the ſecond ſon could take by purchaſe, under 
remainder to the heirs-male of Edward's body, and the heirs-male of the 
bod of ſuch heirs-male ? in which caſe his eſtate would not have been diveſted 
y the birth of the poſthumous ſon of his brother, the eldeſt ſon having left a 
daughter, who at Edward's death was his heir-general. Judgment was given 
againſt the fecond ſon ; but from the report of lord Coke and Moor, it ſeems 
not to have been abſolutely requiſite to have decided whether the fecond fon 
could take by purchaſe ; for the judges held, that on account of the precedin 
ſe for life to Edward, the remainder operated as words of limitation, though . 
dward died before the ufe to him could ariſe; and that ſo the ſecond ſon 
took in courſe and nature of a deſcent till the birth of his brother's poſthu- 
mous ſon, who then became intitled. See Mo, 140. & x Co. 106. However 
Jord Dyer in his report of the caſe Frs the remainder in both points of view, 
and beſides obſerving, that by deſcent the ſecond ſon could only take the re- 
FMainder till the birth of his elder brether's poſthumous fon, alſo fays, _ 
he could not have it as a purchaſer, becauſe he was nat heir of the body 
his father, for the daughter of the eldeſt ſon was heir-general, and the fe> 
® cond ſon was not heir-male of the body of his father, unleſs he was heir ag 
« well as male.” Theſe words from Yard Dyer, when it is conſidered that he 
was one of the judges on whoſe opinion Shelley's cafe was decided, and that 
they are introduced to explain the reaſon of the judgment, are very ſtrong evi- 
dences that the judges in Shelley's caſe gave their ſauction to lord Coke's doc- 
trine in the full extent of it, that is, in the cafe of a gift, where heirs-male of 
the body were both words of purchaſe and of limitation: and lord Dyer's au- 
thority ought to have the greater weight, becauſe he is not contradifted b 
any other report of the ſame caſe ; not even by lord Anderfon, who was coun- 
eil for the ſecond ſon, for he only takes notice of lord Coke's account of the 
reaſons of the judgment, by obſerving that they were not mentioned in court. 
See 1 And. 71, Accordingly Mr. ferj. Roll cites Shelley's caſe ay having deter- 
mined the point. See 2 Rol. Abr. 416. F. pl. 5. AlſhenhurRt's caſe, Mich. 7 Jam 
is the next authority, and iu that, land was dete to executors, till gool. could 
be raiſed for the preferment of the teſtator's three daughters, and afterwards to 
His right heirs-male for ever, and one Beard was found by, ſpecial verdiR to be 
the heir-male ; but the court of King's Bench held that he could not take the 
remainder, becauſe the three daughters were the heirs-general ; and in Eaſter 
17 James, the judgment was affirmed in the Exchequer-chamber. This caſe is 
the ſtronger, becauſe it aroſe on a will, and the teſtator, in the deviſe to his 
heirs-male, mentions his heirs-general, which no doubt was urged as a cir- 
cumſtance to_ſhew that the teſtator meant a ſpccial kind of heir, and Wight 


have warranted a departure from the ftrit ſenfe of heir, without overturn ng 
lord Coke's general rule. See Hob. 34. & Palm. go.—Couriden and Cler eo 
already ſtated from lord Hobart at * ok this note, is another cafe, 
Where à deviſe to beirs- male could not take effect, becauſe the heirs- energl 
2 females; and this judgment appears to have been alſo affirmed on error in 
B. R. we whey Cent. 294. There are ſeveral modern determinations to the 
fame purpgſe. In Southcott and Stowel, which was adjudged about the 29 o | 
do he js the elde 
1 


Cha. 8. one having two ſons, covenanted to Rand Teifed 
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them to the next heir-male-of the teſtator. Ant it was de- 
ereed, tat the truſtees could not convey to the next male 
relation, becauſe he was not heir, which was certainly right, 
Jnr pa hr yt reſolved in the cafe of Counden v. Clerke, 
ami in that of Aſhenhurſt, which is cited in it; and the rea- 
n is, that the words beir- malt are not a ſufficient deſerip- 


2 


in ſpecial mae remainder to the heirs male of the covenantor, or accord- 
ing to one report of the caſe, the heirs male of his body, and for want of ſuch 
"ue to his gyn right heirs, The eldeſt {on dies leaving a ſon and a daughter: 
e 8 dies, and then the ſon of the covenantor's eldeſt ſon; and th 
ueſtion was, whether the ſecond ſon or the daughters of the eldeſt ſon ſhould 
ve the eſtate ? The court determined in favour of the ſecond fon, becauſe 
e grandſon ſurvived the grandfather, and being heir-general as well ag 
male, could take either by purchaſe or deſcent on his death, and therefore it 
was immaterial whether an eſtate for liſe aroſe to the covenantor by implication 
Ir not; but it was agreed by the whole court, and even by the counſel for the 


. ſon, that if the grandſon had not ſurvived, the ſecond ſon could not have 


aken by purchaſe, becauſe bis nieces would have been heirs-general, and con ;- 
uently he could not have been complete heir. See 1 Freem. 216. 225. i, 
Mod.226. 237. 2 Mod. 207. & g Kebl, 704. In 1695. lord keeper Somers, in the. 
ſe of Starling and Elrick, decreed againſt one, who claimed to take by pur - 
ale under a deviſe to heirs- male, becauſe a fernale was the heir general, See 
'Prec. in Chan. 54. The cale of Ford and lord Offulſton, which was deter- 
mined in Michaelmas 7 Ann, by the King's bench, is till ſtronger, for in that 
caſe, one Ford having iſſue three ſons and a daughter, and having alſo a brother, 
deviſed to his three ſons ſucceſſively in tail male, with remainder to his own, 
right heirs-male for ever; and the three ſons being dead without iſſue, the whole 
court held, that the brother could not take as heir-male ; 1ſt, becauſe a deviſe 
to heirs-male operates as a limitation to heirs-male of the body, and the brother 
_ could not be heir-male of the deviſor's body; 2d, Becauſe the remainder ta 
| the heirs-male were words of purchaſe, and by purchaſe the brother could nog 
take as heir-male, his niece being the heit at 8 law ; and fo jealous wag 
lord chief · juſtice Holt, of departing from the eſtabliſhed doctrine, that not with- 
ſtanding the ſpecial citcumſſances in the caſe of Pybus and Mitford, which will 
reſently be , he doubied the 2 8 of that caſe, Sce g Salk, 236. 11, 
Mod. 189. and Vin. Abr, Deviſe U. b, pl. 2, in marg. The doftrme wag 
zought to be ſo firmly ſettled by this laſt cale,. that in 1722, lord chancellor 
Macclesfield, in Dawes and Ferrars, which was a cafe fimilar to that of Ford 
and Offulſton, interrupted the counſel for the perſon claiming as heit. male, b 
ſaying that + he would not ſuffer the bar to diſpute what was the land-mark an 
5% foundation of the law; adding, that © in the caſe of Ford and lord Ollule 
6% ſton” the point had been determined on © trials at bar in every court in 
„% Weſtminſter- hall, and appeared to be ſo very plain a caſe, that ip the King's 
% Bench the plaintiff's own council would not aſk a ſpecial verdi&.” Sce 2 P, 


guieſce in this opinion of lord Macclesfield,” and a bill of review being 
— to reverſe his degree, lord chancellor Hardwicke directed a caſe for 
the opinion of the King's Bench, but the four judges of that court followed 
lord Macclesfield; and the perſon under whom the claim was made not be: 
ing heir-general, they in February 1734, certified” that * he could not take by 
the deſcription of right heir male.” See the certificate, in Viner's Abr. 
Peviſe W. b. in a note on pl. 13 —Such is the hiſt of grave aythorities which 
confirm lord Coke's doftrine az to the neceffity of l hei in order to 
e by purchaſe under the deſcription of heir · male or heir · female, whether of 
2 y. ar nat; and if they wanted aid from bis name, it will ſcarce be dey 
ied by the coldeſt of his 1 that his private opinion on a point of law 
# had ſo fully conhdered, will even in theſe times, when perhaps we are too 
ſe ancient authors, whoſe wrſtings are ſtill the grand ſources 
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unleſs the perſon be both heir and male ; nor are 
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tion without adding ef the body, and they are not 22 
ient to pais an eſtate by deſcent, any more than by ; 
a e a will, the words of the bady are ſupplied, 
ſo as to make it an eſtate - tail in perſon that takes it; 
but then the perſon that is to take it muſt be heir as well 
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it muſt be confeſſed, that there are ſome caſes, in which the doArine has been 
deviated from ; but all of them, except one, are determinations fince his time, 
and beſides, moſt of them may rather be deemed exceptions to Lord Coke's 
veral rule, than proofs of its non-exiſtenge, The esrlieſt of theſe is a caſe 
in the time of Eliz. andſeited by lord Hale, in Pybus and Mitford, 1 Ventr. g8:, 
A ſon of the teſtator's brother was admitted to take under a deviſe to the teſta · 
tor's heir-male, though he left three daughters; but the reaſon way, becauſe 
the teſtator 2 the deviſe, with taking notice, that his brother had left a 
ſon, and that he himſelf had three daughters who were his night heirs ; and he 
alſo gave the daughters 20001. on condition not to trouble the heir. In thi 
caſe, the ſpecial intent of heir-male is ſo marked by the other words, as clearly 
to take it out of the general rule; and that lord Hale meant to cite it xs a ex- 
ception, appears from his ſaying, that it was not inconſiſtent with Counden and 
Clerke. See 1 Ventr. 382.,—-Bowman and Yates. 1 Cha. Caf. 145. i another 
caſe which was determined on ſpecial circumſtances ; for the ſon. of a ſecond 
marriage was allowed to take a rent-charge under a limitation to heirs · male by 
a fecond wife, though not ſtrictly heir, there being a ſon of the firſt wiſe, be- 
cauſe the ſettlement was apparently made as a proviſion for the iſſue of the ſe- 
cond marriage. The caſe of Pybus and Mitford adjudged g6 Cha. 2. is liable to 
a ſimilar obſervation. One who had iſſue two ſons by two different wives, co- 
venanted to ſtand ſeiſed to the uſe of the heirs- male of his body by his ſecond 
wife, The point determined by three judges againſt one, was, that ap uſe aroſe to 
the coyenantor's ſon for life, and that ſo the limitation to the heirs male on the 
body of his ſecond wife being a'remainder in tail-ſpecial executed iv him, his 
8 by the ſecond wife took by deſcent as ſpecial heirs, bat Hale chief juſtice, 
eld, that that the ſon of the ſecond wiſe, though not heir-general, might 
have taken by purchaſe, and according to Ventries, Wild. juſtice 'wa 
of the ſame opinion, though another book mentions, that in this refpe& 2 
the three other judges differed from lord Hale. See 1 Freem 370, 371. Bu 
the reaſoning of lord Hale ſhews that he did not mean to ſhake Cokes genera 
doctrine, and that be founded himfelf on the ſpecial penning of the deed; 
and he diſtinguiſhed it by obſerving, that rhe limitatjon- was to the heifs by th 
ſecond wife, and that the covengntor had taken notice in the deed that another 
was his 3 there being a proviſo, that if the ſon by the firſt wife 
ſhould, after the death of the ſon by the ſecond wife, and within five years af- 
ter attaining twenty-one, pay 18 00l. for the covenantor's younger children, 
the uſes ſhould ceaſe; and for theſe two reaſony he thought the deed ſuſficient / 
to deſcribe a ſpecial heir. See Pybus and Mitford, 1 Vent. 372. 1 Freem. 3512 
905 * 228. x Mod 121.139. 3 Keb. 129. 239, 316. 338. and 2 Lev. 
5. in Which laſt book the caſe is moſt fully ſtatec. I Wall and Baker Trin. 
8. W. 3. the circumſtances were ſtill more ſpecial ; for according to 16rd Cow. 
E ſtate of the caſe, the teſtatqr expreſaly directed, / that if his heir ſhould 
e 4 female, hig heir-male ſhould pay to his heir-female 121.'a year out of hi 
Iands;“ words 3 implying, that by heir-male was meant a ſpecial kin 
f heir, in contradiſtinftion to the: hcir-general. Hitherts lord Coke's gene- 
ral rule, as to being both heir and female to take by purchaſe, ſeems unimpeach< 
ed. But it muſt be owned, that there is a caſe in Which the doftrine, after a 
very ſolemn diſcuſſion, received a moſt ſevere attack from a judge of the highs 
eſt authority. This happened in the ſamous caſe of Brown and Barkham, 


determined by lord chancellor Cowper; who held a younger brother to be 


<xpable of taking os heir. male, under a deviſe to the heir sig of Repo 


HILA AY TEARN 3 GO. 


* Having now gone through all the caſes that were urged 
for the plaintiff, which I believe are all that could be urged ; 
and it appears to me that many of the points in them are 
not pertinent to the preſent queſtion, and thoſe that were, 
gratis dicta, and the arguments of counſel, without grounds 
—— — — — 


the teſtator's great-grandfathier, though the daughter of an elder brother way 
heir. eneral; and inſtead of founding his decree on ſpecial circumſtances, 
Which were not wanting is the caſe, moſt expreſely denied lord Coke's diſtinc - 
tion between deſcent and purchaſe. See Precedents in Chancery 442. 461. 
GHlb. Rep. 116. 131. But lord Cowper's decree, notwithſtanding his bigh 


character, was not acquieſced in; for in November 1741, the ſame caſe way 


'C 9-3 


brought, by bill of review, before lord chancellor Hardwicke, who indeed 


decreed in favour of the ſame perſon, but was far from following lord Cowper 
in his reaſons. He admitted lord Coke's diſtinction to bave been long ago 
eſtabliſhed, and proſeſſed to determine wholly on the ſpecial circumſtances, 
without the leaſt intention of impeaching the general rule, In giving judg- 
ment he divided the caſe into two queſtions,” 1ſt. Whether it was an eſtabliſhed 
rule, that he who claimy as heir-male by.purchaſe; muſt be general-heir as well 

as neareſt malg-deſcendant, adly. Whether the apparent intent of a teſtator 


to the contrary may not create an exception to the general rule. According to 


$ very.gpod note of the caſe, lord Hardwicke's words on the firſt queſtion were 
theſe: © As to the firſt of theſe queſtions, it cannot be denied, but that the 
diſtinction between an heir-male of the body to take by deſcent, who 1s the 
yeafreſt male-deſcendant of the party claiming through males, and to take by 
2 who muſt be heir as well as a male. deſcendant of the body, has been 

ago eſtabliſhed, The ſlatute de donis eſtabliſhed the firſt, and the ſecond 
has been laid down by lord Coke in his Comment upon Littleton, and is taken 
from his argument in Shelly's caſe, and Dyer's Report of thatcaſe;z and he has 


been followed by ſome later authorities. Lord Cowper argued ſtrongly - 


againſt this rule; but as his argument is well known and very common, I ſhall 
not now take notice of it. If this doctrine had been res integra at the time of 
his decree, or was ſo now, I am ſo fully convinced of the unreafonableneſs of 
it, that I would never eſlabliſh it. But when a rule of law has long prevailed, 
it ought to be ſupported, though it be not ſtrictly agreeable to natural reaſon; 
for in many inſtances it is more material that the law is ſettled; than how it is 
Jettled ; but as I think this caſe may be determined without determining this 


aeſtion.” He then proceeded to conſider the ſecond queſtion, and after ſtating 


e I ſhall leave the rule unimpeached, and found my decree on the ſecond 


veral authorities to ſhew that there might be exceptions to the general rule, 
he pointed out the particular circumſlances which be relied upon in the caſe 
- before him, and on account of them only affirmed lord Cowper's decree, 
L. Hardwicke's guarded manner of expreſſing himſelf on this laſt caſe, amounts 
to a full acknowledgment of the geperal rule, and is the ſtrongeſt authority to 
| 9 00 its exiſtence, becauſe be avowed his diflike of it. Upon the whole, it is 


ubmitted to the learned reader, that the general rule of being heir -general to 


take as heir-male or female by purchaſe, may be defended as a reaſonable rule of 
gonſtruftion, -where the words merely operate as words of purchaſe, and 
more particularly if the ſuper-added words of limitation are to heirs-general, 
as where land is given to the 4 heirs-female of the body of one and the heirs of 
their bodies ; that the authorities before and ĩu the time of lord Cook fully 
Warranted him in advapcing the rule in its full extent, that is, where the words 
jperate. az words bath of purchaſe and limitation ; that the rule has been 
onſirmed by many caſes ſince lord Coke's time; and laſtly that as lord Cow- 


pet's 8 is the ſingle direct authority in any prirted book againſt the rule, 


pad it has been -ated upon and ketones in ſeveral ſubſequent caſes, it 
_ . ought ſtill to be obſerved where the conftruftion reſts ſingly on the words 


irs-ſemale, and they ſtand unexplained by any other words ar circumſtances. . 
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- heir-generals and that for theſe 


as by his name; that it has. been adjudged. 


ſenſe of the word heir, and to confine it 8 
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| Sides bene former authorities to ſupport-them z I 


ſhall now proceed to ſhew, that a man may take by limitationy 
or purchaſe, as heir- male of the body of . 8. . en 


£ 


1. The law allows a man to — a-ſuMcient Faw 
ſcription, wm lac neither his chriſtian or ſurname be part of 


i, ard thar wren of tht particular ht * 
ſufficient eren of mo partie i e he 


ir-general. 

2. The ;odibiat tathorſtes that a man abe as x gut 
abe by the words heir-male f the be Fort 8. en 
deing heir-genteral, greatly oyerbalante . thad 
contrary. 11 
' Firſt, As to the firſt point; it is ſo certain! a de in 
Jaw, that a man may purchaſe by othet deſeriptions as well 
the words abbot or 
bi/hop of a certain place, would be a good deſcription, 1 
the name of the ron be miſtaken. Co. Lit. 3. 4. 
to make a good deſeription there are three tings dente, 
all which concur in the preſent caſe. 

1. Ix muſt be true; it is true, that Edward Barkham is 
heir-male of the body of the teſtator's great-grandfatlier, 
which is manifeſt, becauſe otherwiſe he could not take an 
eſtate by deſoent as ſuch; in caſe the great · grandfather 
had been ſeiſed of it to himſelf and the beirs- males of hig 
body, which all allow he would; and why he may not by 

chaſe I cannot conceive, for the ddfeription is as true in 
the caſe of a purchaſe as a deſcent, and why ſhould it not then 
be good as well in the one as the other. hey ſay the ſtatute 


' de dinis aids in the caſe of deſcent, but not in amt 


but I have already ſhewn that the ſtatute does not at all relat 
to this point, for it meddles not with the deſcriptions: 77 5 
to pals eſtates; and therefore if heir- male 75 hel body of 
be not a ſuffcient deſcription, that ſpecial heir could he 7 
any aid from the ſtatute, and if ale A ſuheient deſcriptio on, 
he does not want the aid of it. And the preſent caſe is this 
becauſe the great-grandfather was dead at the time 
of the deviſe; ſo that the maxim quod non eff heres viventis, 
is not in the way, but all the words are immediately 
at the time of the deviſe. It is ſaid indeed, they art not, be- 
cauſe the male is not heir in this cafe ; byt Rb very ſtating of 
this matter will expoſe it as contrary to common "ſenſe and 
reaſon; for it is: manifeſt the teſtator intended, that his heir 
general ſhould not have theſe lands, unleſs” he was: a male 
alſo; and therefore hg adds thoſe words to reſtraim the gen 
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lads of; the nature of Borough-Engliſh at common law be 
deviſed to my heir, according to the cuſtom of Borough-Eng- 
lich, by this the teſtator myſt mean, his youngeſt ſon ſhould 
take. But to prevent the taking in this caſe they would have 
ou ſtop at the word heir, and then this ſpecial heir cannot 
15 but if you take all the words together, then he may; 
or the words the teſtator has uſed are plain, certain, and well 
known in law, to deſcribe the perſon the teſtator manifeſtly 
intended ſhould take by them. | | 
2. The ſecond thing requiſite to make a perfect deſcription 
is, that it be certain, and applicable to the thing deſcribed, and 
no other. And this is ſo in the preſent caſe, for Edward Bark - 
ham is heir-male of the body of the teſtator's great-grandfa- 
ther, and no other perſon is ſo. 1 99 


3. The third requiſite is, that it be expreſſed in proper 
words. This is not always neceſſary in a will, but here they 


are proper even in the caſe of a will, for the words heirs-males 


of the body are the proper, and indeed the only words that 
can be uſed, to diſtinguiſh that ſpecial heir from the general 
heir. Sometimes the word right is uſed with heirs, but im- 
properly in caſes of this nature. 


Theos you ſee all the things requiſite to make a perfect 
certain deſcription concur in this caſe: and therefore ſince it 


has been proyed, and indeed cannot be denied, but that 3 


man may take by any other good deſcription as well as by 
name, it evidently follows that he may take by this. | 
Secondly, I come now to ſhew that the judicial authorities 


that a man may take as a purchaſer by the words he:r5-male of 
* 


the body of F. S. though he be not heir-general, do great 
overbalance thoſe that hold the contrary. 

The firſt caſe I ſhall mention is that of Burkett v. Dur- 
dant, 2 Ven. 311. which was adjudged in the Houſe of Lords; 
and the caſe of James v. Richardſon in Pollexfen 457. is the 


Vide Salk. 9792 


Sir T. Jones 99. 


1 Veatr, 334. 
2 Lev. 232. 


ſame. The cafe* was thus * A man deviſed lands de A. for Raye. = 
life, remainder: to the heirs-males of the body of A. now 9 . 53% 


living, and for want of ſuch iſſue remainder over; and it was 
reſglved, that there paſſed an eſtate for life only to A. and that 
the remainder immediately veſted in the heir-male of the bod 
of A. then living; becauſe thoſe words were a ſufficient de- 
natio, perſonæ, who was intended to take; and this is 
a fironger caſe than the preſent, becauſe the anceſtor being 
*alive, he could not, ſtrictly ſpeaking, have any heir; but thoſe 
words being uſed in common parlance to denote the perfon 
who would take as heir-male, if the anceſtor were dead, that 
was thought ſufficient. As for the words now living, I do 
Hot think they were very conſiderable in that caſe, for they 
1 . only 


(4r} 
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only ſhew that the teſtator intended that ſome body who way 
The 'taſe of Long v. Beaumont, which was decreed it 
the Houſe of Lords, dr 13 Ann. has not theſe words now 
- living, and yet heir-male of my aunt Long, was adjudged a 
good deſcription of the perſon that was to take, though the 
aunt was ſtill living, and conſequently he was neither heir nor 
Heir-male, rior was it certain he would be heir-male of her 
body at the time of her death 8 
The caſe be . Mitford was thus: (1 Ven. 72. 
Mich. Mitford was ſeiſed of the lands in queſtion, = had 
iſſue Robert by the firſt venter, and Ralph by Jane the ſe- 
cond, and covenanted to ſtand ſeiſed to the uſe of his heirs= 
males begotten of the body of his ſecond wife ; the queſtion 
was, whether Ralph could take? The judges, to ſup 
the intent of the , raiſed a fine-ſpun notion of a reſult- 
ing uſe, which indeed was very well laboured by them; but 
Hale, in delivering his opinion, inſiſts upon the point now 
in queſtion, and argued very ſtrongly and clearly, that the 
words heirs-male of the body of J. S. are words of 
urchaſe ; and puts the caſe of a gift to one and his heirs- 
male of his body, and he has a ſon and a daughter, 'the 
daughter ſhall take. Litt. ſed. 22. And by ſeveral other 
caſes there quoted, he ſays it appears, that no regard is had 
whether the ſon be heir of the huſband, if he be the heir 
of their two bodies; and then cites a caſe which was adjud- 
ged in queen Elizabeth's time, which ſeems directly to the 
preſent queſtion: a man had three daughters and a nephew, 
and he gives 2000. to his daughters, and his land to his 


heir - male; provided, that if his daughter troubled his heir, 


then the deviſe of 2000/. to them ſhould be void; and it was 
adjudged that the limitation to his brother's ſon by the name 
of heir- male was a good name of purchaſe ; and ſays he, 
this agrees with Counden and Clerk's caſe in Hobart. 


Theſe reaſons and theſe authorities made ſo ſtrong an im- 
reſſion upon Juſtice Wild, that he immediately declared 
bimſelf convinced, and that he was of the ſame opinion with 
Hale; and for my part, I think they are ſufficient to fatisfy 
any reaſonable man. | 27 1 | 
Trin. 8 V. 3. in C. B. rot. 1484. Baker v. Wall. J. S. 
by his will deviſed his lands “to Daniel my eldeſt fon, and 
ce to my heirs-males for ever; and if my heir ſhould be a 
female, my ſaid heir-male ſhall pay my heir-female 127. 
& per annum out of my lands, I mean my heir-male for 
ever.“ The teſtator died and Daniel died, leaving iſſue 


% 
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one only; and it was reſolved, that John the bro- 

ther of Daniel ſhould take the eſtate by the deſcription of 

heir- male of the teſtator, though the words of his body were 

not in; but the teſtator's intent appearing ſo plain, that an 

heir- female ſhould not hinder the next heir- male from taking, 
they gave judgment for the male. ; 
Upon the whole I am of opinion, that the words Heirs- S. C. à Vern, 

male , the bedy of his great-granidfather are good words of 7*9: q 

purchaſe, to paſs the eſtate to him who is heir-male, though | 

not heir-general. 1. Becauſe common ſenſe, natural reaſon 

and underſtanding, and the manifeſt intent of the teſtator, 

call 'aloud for this juſtice. 2. Becauſe the legal authorities 

that are urged for the contrary opinion are of . themſelves. 

but of very little weight. 3. Becauſe the reſolutions that 

have been in favour of this opinion, do greatly overbalance - 

thoſe of the other ſide. n 
The next inquiry is, How the truſtees in this cafe fhall ex- 

ecute their truſt, And it muſt be obſerved, that though the 

teſtator directs the truſtees to convey the ſurplus to the heirs- 

males, in the plural; yet that is well purſued by conveying 

to the heir- male in the ſingular number, and to his lieirs- 

male; for fo the legal ſenſe of thoſe words is, as was reſol- 

ved in Shelley's caſe. And it is moſt properly expreſſed in 

the plural number, - becauſe. then the words denote both the © 

perſon to take, and the eſtate to be taken. Let the convey- 

ance be made to the perſon who is heir-male of the body of 

the teſtator's great-grandfather, and the heirs-male of the 

body of the great-grandfather. In this I follow the law, 

which executes conditions executory as near as may be 

where the words cannot be ſtrictly purſued ; and a court o 

equity ought to execute trults, as the courts of law do things 

EAN bs N 

Dominus Rex ver. Hunt & al. 

| PHE court granted a mandamus on 1 Geo. c. 34. direfted Mandamus 

to the juſtices of the peace, to allow the defendants, ' | 
being conſtables, the hang ogy charges in providing car- 
riages on the late expedition into Scotland *% 


Dominus Rex verſe, Theed, F 43 ] 


HE writ de excommunicato eapiendo was in a ſuit pro 1 . 
T correctione morum generally, and held to be ill on the een 
authority of Rex u. Gapp, Paſ. 1 Cæ. which was in quo- may > 


dam negotiv pro reformatione et corremione morum. Su. 294. 
— — — — a ! * — — —— Mod. A. 58, 
* "0%  ,#Vide Burn's Juſtice, vol. 4. P. 33h 1 
Vol. I. | H After 
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_ Aſter the writ had been opened and entered of record, it 
was delivered out in order to take up the defendant ; and be- 
fore the return the defendant moved and had it ſuperſeded 
for the court ſaid, they could judge of it by the entry, -- | 
ſince it appeared the defendant could not be legally detained 
upon it if he was taken, it was proper to ſuperſede it, to 
r revent the man's being reſtrained of his liberty contrary to 
law: that the intent of 5 Eliz. c. 23. which directs the writ 
to be delivered in open court, was to apprize the court of the 
nature of the cauſe ; that this was now to be conſidered as a 
writ that improvide emanavit, and they were not to wait till 
the return, till all the inconveniences which they ſhould have 
prevented by not iſſuing the writ, had happened. 5 


1 85 Dominus Rex verſ. Eyre. 


Vcire facias, SCIRE facias was brought to repeal the grant of a 5 

| market to the defendant, ſuggeſting that it was to the 
prejudice of the duke of * who had a market withia 
four miles, 

Upon trial it was found pro rege on the ide, whether the 
grant was to the prejudice of the duke; and on motion in | 
arreſt of judgment it was held to be a good iſſue, hougy the \ 

Stant and not the 2er was found to be prejudicial. | 
| Then it was objected, that the ſcire facias was brought in 
23 the late queen's time, and by her demiſe the proceedings 
abated, this not being within 1 E. 6. c. 7. or 1 Ann. c. 8. 
To which it was anſwered and reſolved by the court, that this 
is'an 1 writ, and therefore within the general words, 


Regift. 69 F7- j 
£44] <- Dominus Rex verſ⸗ Hamond. 5 


communis Pier for that the defendant tali tic anno # 
_ che loco ten loads of ſtraw and dung in communi ftrata frue 
moug, -..... alla regia via poſuit et lacavit, et ibidem per decem dies rema- 


nere per miſit, ita quod the king's ſubjects could not paſs. 


On demurrer it was objected, that the place where the nu- 
ſance was committed ſhould be certainly alledged, whereas 
here the indictment runs, that it was laid in one place or an- 

other; and being disjoined by the five, the court cannot take 
. e rate, and alta ri u. to he the ſame, 2 Roll. 
Abr. So. pl. 4, 5 85 
To which it was anſwered raves by be court That | 
_,-.  Firata ſignifies the highway, and that theſe are two: expref« 
ions to denote the ſame verla flratac 
_ s Interpreter, ants bs and Strecigavel. 15 in the 
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ſtitute of Marleberge, which prohibits diſtreſſes iti the highs 


ways, it is Nulli liceat diſtridiiones facere in via regia aut in 


communi ftrata : in the gloſſary at the end of the decem ſcrip- 


tores, there is an account of ſome travellers who happened 
to loſe their way; and the expreſſion is, a publica ſtrata de- 
viantes, which muſt certainly mean the 34) ng The court 
therefore held it well enough. 


Then exception was taken, that the terminus a quo, or 1 


guem the way led, was not mentioned. To which the court 
anſwered, that in indictments for nuſances in the highway it 
is not neceſſary ; for the highway is infinite, and leads from 
ſea to ſea. Latch 183. 3 Keb. 89. Rex v. Thompſon, 10 
FW. z. There was judgment pro rege. 


Dominus Rex verſ. Simpſon, 


PHE defendant was convicted upon the ſtatute 38 4 W. A deer-ſtealer 


& M. for deer-ſtealing, and the conviction ſet forth; 


may be con- 
victed before 


that he had been ſummoned to appear before the juſtices ; appearance, if 


but it did not appear he ever was before them *. 


Exception was taken to this by Reeve, that as no appeal 
lies in this cafe, the juſtices ſhould not have proceeded in the 
abſence of the party, eſpecially where it may end in a cor- 
poral puniſhment, as it may do here for want of a diſtreſs z 
and he cited Salk. 56. 400. and Mawgridge's cafe in Kelyng. 
And at another day (on conſideration) Parker C. J. delivered 
the reſolution of the court. f 


We are all of opinion, the offender may be convicted 
without appearing. The ſtatute is ſilent as to the method of 
proceeding, and the law of England, it is true, in point of 
natural juſtice, always requires the party charged with any 


uly ſummon⸗ 
ed. 0 


[48 1 


offence to be heard before he be condemned in judgment; Sa 


581. 
but that rule muſt have this exception, unleſs it is through Mod. ca. 115 


his own default: were it otherwiſe, every criminal might 
avoid conviction. The law being ſo, the magiſtrate is bound 
to give ſome opportunity to the party to appear ; and if upon 
ſuch notice he neither comes nor ſends' a ſufficient excuſe, 
the ſtrate may proceed to judgment. If this was not 
to be allowed, the conſequence would be, that the offender 


would eſcape unpuniſhed, becauſe he would never appear 


— . ALE. = * 3 r 2 r 


1 Generilly, it is not neceſſary to ſet forth the ſummons in the obevifies 4 


for although no ſummons is ſet forth, yet the court will intend one: but wh 
a-f is ſet forth, and that ſunimons appears to be irregular, the court 


will quaſh the conviction, there e ing then no room to intend any other ſum 
mons. 11G. K. and Venables Set. C. V. 1. $10, L. RAyum. 14%%;090 
__ H 2 . _ purpoſely. 


\ 


fe 
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purpoſely to be convicted, and that would be to make the 
execution of the law depend on the will of the offender. 


The rule of law that has been objected is true, That acts 
of parliament; in what they are ſilent, are beſt expounded 


makes a ſecond default, judgment perempto 


according to the uſe and reaſon of the common law. In 


the'caſe of high treaſon (which is a much harder caſe than 
this) the party may be outlawed, for his not appearing, and 
then he is liable to all the pains and penalties, as much as in 
the caſe of a conviction. So in real actions if the tenant 


the demandant to recover. In crimes of a leſfer nature than 
treaſon or felony, and in perſonal actions, the outlawry ex- 
poſes the party to greater puniſhment than if he had appear- 
and been condemned in that action; for he forfeits there- 
by his liberty, goods and chattels, beſides, other diſabilities 
which he incurs. In corporations if a member of the bod 
be ſummoned, and do not appear, he may lawfully be re- 
moved. 1 Ven. 19. 2 Keb. 488. 1 Sid. 14. 2 Sid. 97 


It is the conſtant practice in this court, in ſetting aſide 


Judgments, granting attachments, &c. to give notice 'to the 


party to come and make his defence; and if he neglects to 
make his defence, the court proceeds againſt him. 

This act of parliament plainly deſigned a ſummary pro- 
ceeding, and therefore the proceedings muſt be guided ac- 
cording to the ſummary proceedings allowed in this court. 
The ſolemn proceedings of the law, before a man ' ſhall loſe 
his life or lands, need not be followed; and yet in thoſe caſes 
the judgment is, that he ſhall forfeit his life or lands, not for 
the crime as taken pro confeſſo, but the judgment is really for 


his abſence. The proceedings therefore againſt a man in his 


' 463 


abſence are not againſt the common law. Many acts of 
parliament that appoint a forfeiture or penalty, do not give 
the juſtices power to bring the offender before them. There 


are many offences againſt acts of parliament, which are 


mere nonfeaſances or neglects, as not putting out of lights, 
&c. Now to require the offender to be brought before the 
Juſtices and detained, will be a ftrange conſtruction, for that 
detainer may be accounted a greater puniſhment than the for- 
feiture ; and if in ſuch a caſe the offender, to prevent fur- 
ther trouble, would ſend the forfeiture, why ſhould not that 
be à ſufficient authority for the juſtice to convict him, though 
he does not appear in perſon? To compel the offender to 
appear would be to no purpoſe ; for if he does appear, the 
Juſtices cannot compel him to make a defence. | 


An objection was made to the' ſummons, that it does not 
particularize the place and hour; it is only Jicet ſunmmonitus 


is given for 


—— — — — mum 


1 — 
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Fuit ad hoc tempus et hunc locum, ſed defalt” fecit. (Anſwer) 
The default entered by the juſtices implies the fummons was 


to appear at that time and place, for otherwiſe it would not 


be a default; and where the Jegiſlature has given a power, 
we wil preſume the juſtices purſue that power, unleſs the 


contrary appears. If they did not make a proper ſummons, 


they are puniſhable for it by information. Poſt, Rex v. Al- 


lington, . Hi. 12 Geo. p 


Ass far the other order of conviction, whereby it appears 


the defendant made an attorney to defend for him; we think 


fence” with another, and the juſtices cannot enforce him to 
appear in perſon. Orders confirmed. 


Brampton and Crabb. 


AF TER a verdict for the plaintiff in an 7ndebitatus 
aſſumpſit, and 22s. damages aſſeſſed, the defendant 
came into court, and ſuggeſted upon the roll, . quod guærens 
nulla miſas et cuſtagia verſus ipſum in hoc caſu ſuper vere- 
„ diftum illud recuperare debet, ſed humillime petit idem de- 


An attorney in 

theſe caſes may 

| ; a | be made to de- 
that is certainly good, for the offender may intruſt his de- fend. 


After the in- 
2 is taken by 
efault, the de- 
fendant can 
make no ſuggeſ- 
tion on the roll, 


<« fendens quod miſe et cuftagia ſua per ipſum circa defenſio- 


« nem ſuam in hac parte expenſa per judicium hujus curiæ 
« juxta formam ſtatuti ſibi adjudicentur, quia dicit quod, 

ſetting out the act of 3 Fac. I. c. 15. made for the reco- 
very of ſmall debts in the city of London, and which ſub- 
jects the plaintiff to loſe his coſts, and pay coſts, where the 
parties are citizens, and the damages under 40s.) Then 
the defendant avers, that at the time of making the promiſes 
in the declaration, et ſemper abinde hucuſque, he was and is 
a freeman of the city of London, reſiding within the city, 

©1Z. in ſuch a pariſh and ward) wag the trade of a cooper, 
and that the plaintiff was and is a freeman reſiding within 
the city, viz, &c. uſing the trade of a barber, and that the 
cauſe of action aroſe within the juriſdiction of the court of 
conſcience, which was held every Wedneſday and Saturday 
every week ſince the time of the promiſe. He likewiſe avers, 
that he was indebted to the plaintiff in no more than 22s. 
and that he has expended fo much in his defence, which the 
plaintiff ought to pay, juxta formam flatuti pred”. 


The firſt doubt upon this ſuggeſtion was, whether the de- 
fendant ſhould not have made it before the cauſe had ſo far 
proceeded as to a verdict, and whether it was not a matter 
pleadable to the juriſdiction of the court ? But upon citing a 
caſe of Pennel v. Wallis, in B. R. Mich. g IV. z. where 
after verdict for 30s, the defendant made ſuch a fuggeſtion, 

whic 


1 
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which was argued on demurrer and held to bg well ſuggeſted. 
after a verdict, this firſt difficulty was got over. 

But then it was objected, that it 1 
taken by default, and therefore the defendant was out of 
court as to all purpoſes but having judgment againſt him. 
After a default there can be no repleader. Salk. 216. 1 Mod. 
Ca. 1. Salk. 579. 2 Roll. Abr. 430. pl. 4. 


— this laſt Rn the court held, that the defendant 
could not be received to make the wegen, and ſo * 
plaintiff had judgment. 


£2 5 88) 
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Thomas Lord Parker, Chief Juſtice, 
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Sir Nobert Eyre, Knt. Pede 
Sir Jobn Pratt, Kant. HE 0 
Sir Edward Northey, Knt. Attorney-General. 
Sir William Thompſen, Knt. Recorder of London 
Solicitor-General. s 
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Dominus Rex verſ. Barnes. 


A Is bound out by the juſtices to B. who aſſigns him to The ſefianscan» - 
| C. and the ſeffions, reciting the ſpecial matter, ad- 2 ſet aſide the 
judge the aſſignment void, and order him to be returned to B. Beet. — {4 


Per Curiam. The ſeſſions had no power to judge of the — our by 
validity of a deed, or to hinder a man from aſſigning his ap- * 
prentice. The covenant to provide for him is well perform 
ed, if the perſon to whom he is bound aſſigns him to another 
to provide for him. And apprentices bound out by juſtices 
may be aſſigned as well as others . Wherefore the order 


Freſhwater verſ. Eaton. 1981 

CIRE facias on a recognizance in the Marſhal's court, qo, , recogni- 
to ſurrender the principal to the gaoler of the Palace-court, zance to render 

if he ſhould be condemned. Error of that judgment, and in an inferior 
affirmance, and upon that the bail rendered the pm F the 
King's Bench, the whole proceedings being removed thither. 


—— — 


1 TTY 


| N For the juriſdicton of the juſtices extends no farther than to compel the 
maſter to take care of his apprentice; but in what manner he does it, whether 
| in his own hoyſe or otherwiſe, on tothem. But if the aſſignee of the 

9 apprentice doth not provide for him, the fir ſi maſter maybe compelled to do it, 


and he may take his. remedy. over, Seſs. C. v. 1. 110. 
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Whitaker ſerjeant inſiſted, that this is no — of 
the condition. W 1 
C. J. Upon the f- urrender to the Marſhal's court non cunffat 
to the officer that there is 52 charge againſt him there, and 
by that means he will be diſcharged ; and if he be ſurrender- 
ed there, he muſt be removed to this court ; 3 it will therefore be 
leaſt trouble to ſurrender him here. 


Eyre J The render ought te be where! it will be moſt 
effectual. 


Pratt J. A condition of re- enfeoff is verforined by leaſe and 
releaſe, Co. Lit. 207. a. 1 Nol. Abr. 426. Carter 88. 
Plowd. 7. a. 156. b. Condition to pay money is performed 
by cauſing it to be paid. The intent of the condition in this 
caſe is anſwered by the defendant's being in priſon to anſwer 
the plaintiff's demand; and many caſes of conditions there 
are, where the law has never required a ſtrict performance 
according to the letter of the SUN, provided the ent 
of the condition be anſwered. . 


Per Curiam. The render is good, and a good erformance 
of the condition. a e 8 


Dominus Rex verſ. Poland. 


82 


.. 
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Where treble A HESHYRE ſerjeant moved for treble coſts againſt 
gamſt the. 
— ob hg c proſecutor, of an indictment againſt the defendant for 


— proſe- uſing the trade of a glover, upon an affidavit that he was a 
utor tor: ſoldier, and diſbanded upon the peace of Ryſwicke, by virtue 


matter not ap- 


pearing on the "of the ſtatute 10 & 11 V. 3.c. 11. which enacts, © That 
poſtea, the © the ſoldiers time ſhall be taken as if actually ſerved, and if 


"26 — 0 gel e they be indicted they ſhall be acquitted on. the genera iſſue, 


the ſpecial 6 and recover treble coſts.” 
Matter, 

5o ] * The doubt in this caſe was, how theſe — mould be 
Hill. 5 G. 2. in come at, whether by rule of court upon the uit, on, by 
B. h a fuggeſtion of the matter upon the record? and for this pur- 
v. poſe he quoted. the caſe of Walker v. Sir Philip Egerton, 


where defen- 


dants were ſued Hilary j M. 3. There the defendant was collector of the 
8 land- tax, and the plaintiff being doubly taxed as a non- juror, 
turn eas». and diſtrained, brought an indebitatus a aſſumpſit againſt the. 
15 collector for the demption- money. And though. nothing 
and acquitted, of this appeared upon record, yet on affidavits of the fact, the 


Mee b 00 court directed a — to be made, Sia conſtat curiæ 


; the like ſug: © ſuper examinationem quod, c. ideo defend eratum eft that 


g<ſtion, as nonſuit be recorded, and the defendant recover treble 
coſts. 855 Pair 

Bateman v. Wallis, Nie 9 W. 3. in B. R. rot. 88. 

That was an indebitatus n it for a cauſe arifing in Newa. 
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EASTERN TEAM 3 Gro. . 
eaftle, and a verdict under 40s. The cuſtom of Newcaſtle, 
was ſuggeſted; that the plaintiff ſhould not recover, but pay 


coſts ;: and ſo was the caſe of Brampton v. Crabb, Hil. 3 Geo. 


Upon the authority of which caſes the court ordered a ſug - 

ion to be made, not quod conſtat curiae ſuper examinatio- 
nem, but guod conftat curiae ſuper ſacramentum duorum credi- 
bilium teſtium quod, &c. and then award the coſts, Vide 
2 Vent. 45. contra. | 


| | Woodcock and Elpington, 
ARNALL ſerjeant moved for a rule for 501. againſt the 


35 


f 


How the penile 


marſhal upon the ſtatute 8 & g V. 3. c. 26. for not *y ag inſt the 


giving a note teſtifying the defendant's being in his cuſtody. 

Per Curiam. The ſtatute does not give us any power; it 
only fays 501. ſhall be forfeited. This neglect is a contempt 
to the court, and therefore the marſhal may be puniſhed as 


uſed to be before this ſtatute. You had a rule for him ta 


own his priſoner ; if hedid not, the court puniſhed him to the 
plaintiff's ſatisfaction. The ſtatute does not preclude us from 
puniſhing him, but only gives the plaintiff the 5o/. as a fur- 
ther fatisfaftion. The penalty may be recovered by bill 
againſt the marſhal, but it is not in our power to make him 
pay it in a ſummary way. The chief intent of the ſtatute was, 
that ſuch note from the marſhal ſhould be good evidence in 
caſe of an eſcape, to prove that the defendant was at that 
time in actual cuſtody. Take a rule for the marſhal to ac+ 
knowledge his priſoner. et 


Dominus Rex verſ. The inhabitants of St. Olaves 
Jury. | 
A IS bound to B. a cobler, who keeps a ſtall in one pa- 
* riſh, lies in another, and the boy in a third, and the ſeſ- 
fions adjudge the ſettlement where the ſtall is, becauſe the ſer- 
vice was there, 


Per Curiam. The boy has gained no ſettlement in either 
of the three pariſhes, for the ſtall is not ſufficient to give 
him one, the maſter lying in another pariſh “. Order 
quaſhed. 


* This caſe ſeems to itand alone ; aud by the analogy of the other caſes, 
with reſpe& both to apprentices and ſervants, it ſeems, that the cobler's ap- 
prentice gained a ſettlement in the pariſh where he lodged, A man may be 
8 in ſeveral pariſhes in the day-time, but his home and habitation 
cems to be where he draws to at night. Burn's Juſtice, vol. 3. p. 374.— 
Vide alſo St. John Baptiſt, and St. James, in Biſhop Kenny, Ld, Raymond 


marthal on 
8&9 W. g,. 
c. 26, ſhall be 
recavered, 


( & ] 


Cobler's tall 
no inhabitancy 


to gain a ſettles 
ment, 


1371. Str. 594. St. Mary Colechurch and Radcliffe, Strange 60, Caſes of 


8. 10g. Foley 159. Burton Bradſtock and Bothenhampton, Bur. Settl. Caſey 
68. Caſtleton and Handersgeld, Bur. Scttl, Caſes 369. | 


Vor- 1. I Between 


50 


— 


When a wife 
marries a ſe- 
cond huſband, 
and it is found 
the firſt had n 
acceſs to her 
for a long time, 
the children of 
the ſecond_mar- 
riage are baſ- 
tards, and the 
wite's ſettle- 

ment where 

he. firſt huſ- 


l k I. 
Kt i 
1 52 


Trial at bar 
granted upon 
conſideration 
of the conſe- 
quences of a 
conviction upon 
an intor mation. 


EASTER TERM 3 Gxo. 
Between the pariſhes of St. Andrew and St. Bride's. 


RD E R of ſeſſions for the removal of a wife and three 

children from the-parith of St. Andrew to te pariſh of 
St. Bride's, ſetting forth, that A. about twenty-three years 
ſince married B. and lived with her five years in the parith 
of St. Bride's, and had by her four two whereof 
were dead, and the other two provided for. That at the 
end of five years he went away from her, and marxied ano- 
ther woman, with wm he had lived ſomewhere in Eng- 
land; but that he never _— his firſt wife B. from the time 
of bis going away. 


B. after the — (having hang nothing for a Wh 
time of A.) married a ſecond hutband, by whom the had 
eight children in the pariſh of St. . N s, who all went 
by the name of the ſecond huſband ; five of them are dead, 

and the other three ſuryive. And the ſeſſions preſuming that 
the ſecond marriage of the wife is void ab initio, acdhudge, 
that her ſettlement, and that of her three children, is in the 
pariſh of St. Bride's, where the firſt huſband lived, as deem- 

ing the children the legitimate iſſue of the farſt marriage. 


The court quaſhed the order as to the children, and con- 
firmed it as to-the wife. 


Firſt, Becauſe the ſecond marriage, and living with the 
ſecond huſband in St, Andrew's was void ab initio; and 


therefore the place of her ſettlement was where the firſt huſ- 
band lived. 


Secondly, It being-adjudged that the firſt huſband had no 
acceſs for ſeventeen years, no preſumption ſhall be admitted 
but that theſe are the children of the ſecond marriage ; and 
they not being born in the pariſh of St. Bride's, nor having 


- everinhabited there forty days, can have no ſettlement i in St. 


Bride's. 


1 Roll. Abr. 358. pl. 1. 8. pl. 4, 5. Brack. lib. 'A 
17. Co. Lite Tay b, 2 Roll. 9,5 356. Cre. Joes Fs 
55. Lb. 1. c. 15. 4, 5. Bratton, lib. I. c. 9. 4. 
Litt. 244. a. Salk. 123. 483. 7 H. 4. 9. All which 
caſes were quoted to prove, that improbability will baftardize 
the iſſue, and therefore it was argued a fortiori, that impoſ- 
ſibility; "which was found in this caſe, would baftardize allo. 


Dominus Rex ver ſ. Foley and Harley. 


NFORMATION for taking 38. 4d. for regiſtering a 
I warrant of attorney, contrary 10 the lottery- act, which 

ys, it ſhall be entered without fee or reward; and all per- 
ſons OE thall be incapable to hold any place. a 


s 


The defendants moved that they might have a trial at bar 
for though the queſtion ſeemed very ſhort, whether they too 
the fee or not, yet the conſequence was very confiderab - 
the defendants are auditors. for life, and that is a freehold o 
which they will be divefied by a conviction upon this infor- 

mation. Paſch. g Annae Regina v. Harcourt, ſcire facias 
to repeal letters patents, and there a trial at bar was had. 
Sid. 420. The crown, it is true, may ſue any where, but 
when they have commenced their ſuit, it is in the power of 
the court. | | 

On the other ſide it was inſiſted, that the court could not 
take notice of what would be the conſequences of a convic- 
tion; that the queſtion” was ſhort,” and the onus proband? 
upon the crown, who might try it where they pleaſed. 

Powys, Eyre and Pratt, were for trial at bar; but the 
chief juſtice ſaid, the defendants ought not to pray a trial at 
by an iſſuable term. A trial at bar was granted for next 


Stutter ver /. Freſton. In C. B. 


ROHIBITION was granted to the Spiritual court, Cburchwar⸗ 
where it was libelled againſt the defendant, for not ap- dens 
pearing to take upon him the office of churchwarden, tho' 
thereunto appointed by the ordinary. And it was held, that 
though the pariſhioners and parſon neglect for ever ſo long to 
chuſe churchwardens, yet the ordinary has no juriſdiction; 
for churchwardens were a corporation at common law, and 
they are different from queſtmen, who were the creatures 
of the reformation, and came in by canon law. The 8gth . 53 ] 
and goth canons ſay, that churchwardens ſhall be choſen by. | : 
the Pan and pariſhioners ; and if they diſagree, then one [ 
by the parfon,. and the other by the pariſhioners, et alioquin | 
non erunt;” Per curiam : the proper way is to take a manda- vin. 118. 
r e day 
Denny verſi. Aſhwell. In C. B. 
A PROHIBITION was denied to a ſuit in the Spiritual Cannot marry 


X court for marrying, his wife's ſiſter's daughter, though "i ce. 
caſes were quoted where ſuch a marriage has been held lawful, 

Moor 907. 2 Keb. 587. I Sid. 434. 1 Hod. 25. 2 Lev. 254. 

contra. 2 Vent. 12. oe 1 
re n 


— * — 2 — 


- 


8 a a. att. 8 — 


V Vide Burn's Eccleſiaſtical Law, b. 2. p. 434. 
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38 EASTERN TERM 3 Geo. 

Sir Robert Saliſbury Cotton aud Davies. In B. R. 
Where a power T TPON non fuit electus returned to a mandamus to ſwear 
11 ”ͤ¶òÄL the plaintiff, a capital burgeſs of Denbigh, the jury 
number, quo- find a ſpecial verdict, That by the charters there are to be 
ram A. and B. two bailiffs, two aldermen, and twenty-five capital burgeſſes; 
1 and the direction how the capital burgeſſes are to be elected 
E. becuidte, and is in theſe words: © And if it happen that any of the faid 
not their con- © capital burggſſes die, or be removed, then it ſhall be law- 
e ful for the bailiffs, aldermen and capital burgeſſes for the 
time being, or the major part of them, quorum unum bal- 
« livorum et unum aldermannorum duos eſſe volumus, to elect 
„% another,” hat 24th June 1 Geo. was a vacancy 
by the death of J. S. and Michaelmas-day following the bai- 
liffs, aldermen and burgeſſes met and proceeded to an elec- 
tion. That the two bailiffs, and the major part of the ca- 
pital burgeſſes gave their votes for the plaintiff, and the two 
aldermen and the reſidue of the capital burgeſſes voted for 

another.. Wy | 
Lutwyche pro guer argued, that the queſtion in this caſe 
is only, whether, upon the words of the clauſe, quorum unum 
ballivorum et unum aldermannorum duos eſſe volumus, the 
_ © conſent of one bailiff and one alderman to every election be 
requiſite to make it good? And he took the negative of the 
queſtion; and argued, that the charter only required their 
preſence ; for if it ſhould be thought that the election cannot 
be without their conſent, it would be in a manner to veſt the 
whole power of election in them two, which the charter ne- 
ver intended. In the common caſe of a quarter- ſeſſions, a 
juſtice of the quorum mult be one; but yet the act of the ma- 
jority binds him. 1 Int. 250. 1 Roll. Abr. 514. Hob. 211. 


L 54 J Cheſhyre ſerjeant contra. Unleſs there be one bailiff and 

one alderman conſenting, there can be no election. What 

© * ſignifies their preſence, if they diſavow the election? There 

is ſerjeant Whitaker's caſe, Hil. 3 Annae, Salk. 434. By 

the charter of Tpſwich, power is given to the bailiffs, bürgeſſes 

and commonalty to remove the recorder, guorum- the two 

bailiffs 3 volumus. Upon a mandamus to reſtore ſer- 

jeant Whitaker, they return, that he was removed by the 

bailiffs, burgeſſes and commonalty, and the two bailiffs be- 

ing preſent; and it was. objected and adjudged, that their 

| conſent was as neceſſary as their preſence. 3 Mod. 3. If 

- they are preſent and diſſent, how can the election be Kad to 
be by them? | 5 


a » 


| C. J. 


EAS TRM TERM 3 Geo. 9 


C. J. This is like the caſe of the city of London, where 
the mayor and common council have power to do acts; and 
yet the act of the majority of the common council is good, 
though the mayor diſſents. In this caſe there is nothing re- 
quired, but the preſence of one bailiff and one alderman at 
every election, and they have no negative voices; to which 
the reſt of the court agreed, and a peremptory mandamus was 


Newman verſ. Holdmyfaſt. Mich. 3 G. rot. 194. 

JECTMENT for lands, acetiam pro condnunia paſture. Ejectment lies 
E And after verdict for the plaintiff; it was parc. won 2 
reſt of judgment, that it ought to have been mentioned what Fan if Pane. 
ſort of common; becauſe an ejectment will not lie for all — 
ſorts, ſuch has common pur cauſe de vicinage. And that a lands. 
commoner cannot maintain treſpaſs, and much leſs an eject- 


ment. And Co. Litt. 4 B. Bro. Common 24. Treſpaſs 213. 
Tel. 143. Cre. Car. 492. 1 Lev. 212. were cited. / 73 


Sed per Curiam. After a verdict it ſhall be intended to be 
ſuch common for which an ejectment will lie, as common, 
appendant or appurtenant. And the general expreſſion of 
common muſt relate to that which is moſt uſual, juſt as the 
word tenure imports a tenure in 8 Fines and N | 
are de communi paſture generally. 1 Cro. 301. 3 Keb. 738. 
1 Fon. 315. Mich. Geo. — v. Hunt, I the Exc — 
chamber, this objection was over- ruled. He that has poſſeſſion 
of the land has poſſeſſion of the common, and the ſheriff by 
giving poſſeſſion of one, executes his writ as to the other. 

N. B. This was not a motion in arreſt of judgment, but 
came from C. B. by writ of error to B. R. where the judg- 
ment was affirmed, 5 : | | 


Tiiaiey i 
4 Georgi Regs In B. D, 


| Tina: Lord Parker, Chief Juſtice. b 
1 Sir LetHeton Powys, Kant, : 
. Sir Robert Eyre, Rut. bes 
Sir John Pratt, Knt. 
Sir Edward Notthey, Kot. Attorney-General. 
Sir William "Thompſon, Knt. Recorder of London, 
* Solicitor-General. | Nh 
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Dbmides Rex vert Mahor, & c. Norwic'. 


When a man. Paz ſcrjeagt moved for a uperſedeas to a mandamus di- 
m—_—_ 2 rected to the mayor, * ay Jed common council, to 
' have and thoſe go to the. election of a town clerk, upon an affidavit that 
* - "1p pate 1 writ was miſdirected; for it was neither to the corpora- 
Aan —— tion by. the corporate name, nor to the mayor and aldermen 
It, br „in whom the right of election was. And the court 
Salk. 699. 701. ſal 3 would not e a return to this writ, which Was 

| directed to the common council, who had no right, but 
grant a 1 quia improvide emanavit. But upon pro- 
— of trying the right in a feigned iſſue, no ſuper/edeas 
Went. 


1861 Dominus Rex verſ. Percivall & al. 


The ſeſſions RDER of ſeſſions reciting, that the pariſh of A. is not 
of, 2 18 O able to maintain its own poor, nor any other parith 
charge pariſhes Within the hundred to contribute ; therefore the juſtices at 
8 5 — aur the ſeſſions tax other pariſhes in another hundred within the 
the maintenanee ſame county to the relief of the poor of the pariſh of A. 

f the poor | 

Sithia hat bun. Reeve moved to quaſh it, and infiſted that the 43 Elix. 


dred, before c. 2. F. 3. gives no authority to the ſeſſions to charge people 
bers out 3 the hundred, till two juſtices have inquired whether 
the hundred is any: partfh in the hundred can contribute. The firſt appli- 
not able. cation to be to two juſtices, and the ſecond to the ſeſſions. 


C. J. 


TIIVIXT TERM 383. ba 


1-3 do not. Tee #9 what purpoſe, 5 wow be for the Salk. 480. 
juſtices to make an order, only to ad hu that 1 n aft 
an fi the hundred is a0 le to contribute: 2 will Plan ume 
the ſeſſions is ſatisfied of that, and if the two juſtices mould 
male ſuch an athudication, yet the ſeſſions mult inquire into 
the truth of it; and if nojprder appears which charges | 
parith within the hundred, it is a "ſufficient ground for the 
ſeſſions'to'a&. This is Hike' the eaſe of apprefitices bound 
75 LY juſtices: for there, F Pf be any dyagreement, the 
alter and ſervant m before two. juſtices to make an 
201 between them, and f if the juſtices cannot, then to the 
Fl ions: but yet it bas never Bo held, but that the ſeſſions Sclions has an 
Has an Mes, juriſdiction, and the parties are ied to be 2 
122 at the ſeſſions, thou ugh they never went before two charge appren- 
ces. Salk, 67, 68. 1 Vin. 174. Salk, 491. In this 1 tices, 
if the juſtices bad charged any pariſh within the hundre 
that alf have ſtopped the ſeſſions from proceeding; and 
the ſufficiency of dhe hundred depends on this, whether two 
juſtices have ever charged the hundred. hs the two juſtices 
do not think the hundred able, (that is) do not ad- 
judge it ſo. If two juftices ſhould adjudge the hundred not 
able, yet if other two juſtices adjudge the contrary, their 
charge would be good, and the ſeſſions be ouſted of their 
5 notwithſtanding the firſt adjudication. 


Eyre J. Here are two juriſdictions, that of the two juſtices, 
and that of the ſeſſions, and both are original juriſdictions. 
They are different in all reſpects, for the two juſſices have no 
power out of the hundred, nor the ſeſſions within it. There 
need be no appeal from an adjudication of two juſtices, for 

that would be to appeal from a nullity, Order confirnied. 


The Pariſhes of South, Sydenham and Lamertan. f 575 


„ — af two juſtices for 'the removal af dandble Taki a ns 
wife from the of Lamerton to the * nary af tenement of 101. 


South Sydenham, wherein the caſe. was ſpecially tated, Fl 00 
That about twenty-ſeuen years fince the mother-in-law of ment though it 


A. dying, he entered into a term of years in South Syden- bes in two pa- 
wich in the right of his wife, and lived upon it two years, e di aliter of - 


two diſtinct te- 


put never took aut adminiſtratiom to the mother. — making 

That at the end of tuo years he removed to Lamerton, per annum ia 
and tonk a leaſe for ninety-nine years, ipable upon different pa- 
. at the early rent of 5l. 104. whereof 40. 105. fiſbes. 

Sydenham, and the reſidue, and alſo, the meſ- 

lay in —— Where A. has lived for 8 \ 
0 Tha the premiſes were of the yearly value 02 
105, rent n gave, and 44. 396.4 


1 
\ * 
Gn 
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8 2 © 

We | that yi e Gets ho had 
two years; WT. the juſtices adjudge 
be there. 


had 
it, for. a 
be 


81 „ a man fn. 
right e ſettlements, and yet be ſettled 225 only. 
right of adminiſtration gave him no ſettlement in South 


Sydenham, for there muſt be an actual adminiſtration. 
- „Reeve contra. The term is E * r 


. TOs. wang] 
G4 ng dos. eee 
wrong. The cy of the rent is not material, but the 
value of the land tenant often pays a fine, and thereby 
lowers the rent, and yet the land is of equal value. And if 
.a.man ſhquld out of kindneſs ſettle another in a tenement of 
10l. per annum value, reſerving no reit, yet that will not 
alter the caſe. 
Inter paroch, The difficulty i is, that there is not in this caſe 10l. 
——— per OE one ſingle pariſh. As to that I am of opinion, 
Underidge, that if ſuch a perſon as this ſhould take a tenement of 81, 


Mich, 1 Geo. per annum in one pariſh, and another of 3/. pen annum in a 
| wklag two Ait. different pariſh, that would not gain him a ment in ei. 


tin& tenements, ther; but if the tenement be intire, and the houſe i m one 
Aer pariſh (as this caſe is) and part of the land in another; yet 
nd nin the fame this may properly be called a tenement of rol. per annum in 


num in t 


iſh, gives a that pariſh where the houſe is. The law preſumes that a 


lement. rſon capable to be entruſted with the management of 10, 
balk, 535. . Sr n but is to 
maintain himſelf. diſtinct tenements in two 


making together 101. per annum, will give no ſettlement. 
But e ate eee 
intire. 
Eyre ]. N N 
Pratt J. This man has fully tel the words of the ad. 
of parliament. "The miſchief was, that the poor went to 
the pariſhes where were the beſt common and privileges; 
and when they had conſumed that, removed to another. 
The only way to remedy this was, to ſend them back again. 
Though part of the 100. per annum lies in one pariſh, and 
His is provide for yet the man is not a whit the poorer, or leſs 
le to provide for himſelf. There are conſideradle farmers 
* Who 


3 


Pitt ve T'nnvt 306. 


Vie ue not rent 10% per anne in in one pariſh, and 
Lene bs hard t dhe think ths they gan td 


Per . The ſettlemetit is at . u and there⸗ Go 
wa ' Fai of en 5 * 5 d mul be 


Donnieus Rex verſe Ballivos de Morpeth. | 


to rettore Aa 


ſehool- maſter of a grammar ſchool at Merpetha vel ſchool maſter 
Yom, nobis 27085 cetis : 223 the writ ſets forth, that of a grammar 
xt 


ESE to reftore A. to the Mite of e Manidarons lies, 


founded this ſchool, and appointed that ſchool founded 


by the crown. 


15 1 * Abe two maſters and an uſher imperpetuumn. 


Return, that at the time of publiſhing the act primo of 
of his majeſty's reign, the ſaid A. was under ſchbol-maſter, 
and that he never took the oaths by the act appointed to be 
taken; ratione 45 he 8 Py and 2 my 
Lutwyche. This is an improper return The writ ſages 
bes poſſeſſtom and expulſion, and therefore they ought to 
lay the reaforis of turning him out before the eouft. "Fhere 
docs not lo thuclt 48 # power of turning him out appear. 
Boote N The writ does not cotnmatid them to ſhew 
_ IF ey turned him out, but only to teſtote im, 'of 
the words of the ſtatute he is ipſe facto e- 
MEA 0 1 negledt to take the oaths, ſo no formal . [ 59 J 
fion was requiſite. Show. 274. ' 4 Mod. 52. 
A mandamus does not lis in this cafe. Mandamus't ib 
granted to. reſtore. people ta public offices, where the admi- 
niſtration of juſtice is catioirinkd; and if the place be a fre 
hold, ** > HAY ech may have an, aſſre; if ef a leſſer — _ 
or the ſpecial damage. Mich. 2 Anh. 
nes A 8 . * mandamus to reſtore him to tlie office of 


8 a ” 


prover of guns in the Tower was denied, becauſe of a pri- OY ö 


vate nature: and Holt C. J. ſaid, 4 mandarius would not 
lie to reftore à regiſter of an ecclefiaſtical court. Show. 252. 
3 Mod. $35. Show: 217. 261. 25r. Matidanius denied fot 
à proctor of Doctors Commons. And ity 1 Sid. 169: for 2 
ſteward of à court- baron; and int Stile 458. for an uffier. 
1 Sid. 40. 29. 71. 1 Kb. f. er on T 1285 a TOs 


of 9 e Ven, 145 


1— — 
_— 4. ** * 


— — 


® Vide Burn's Juke v. 3. P. 455» c. and the ſeveral cafes there cited. 
I I. K Lutwyche 


64 | 


Mandamus lies 
for a pariſh 
clerk, ſexton 
and ſcavenger, 
for clerk of the 
Peace, 

Show. 283. * 
$ Lid, 113. 


we, I think the 
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. Lutwyche, replied. - Though it may not lie for a maſter 
ot a private ſchool, yet it will for this, which is a free gram 
mar ſchosl founded by the crown. The education of youth 
concerns the public, and therefore the maſters are 3 to 


take the oaths. . A mandamus. was granted for the clerk of 


St; Dunſtan's ; and in 1 Ven. 143 153. for a ſexton arid 
ſcavenger. And it will be no anſwer to fay, that an aſſize 

or an action may be brought; for the court, 1. 7 manda- 
muss every day for freeholds, and the 1 his 2 


which remedy to take. 


C. J. This is of a public nature, 5 belt derived bio 2 

p fendants were not obliged to ſhew 
cauſe why they turn him out, but only why they, do not re- 
ſtore him. But till this return is infufficieht? ſt is only that 
he did not take the oaths in ati prad mentionat; now he 
is not obliged to take the Scotch oath. They ſhould have 
faid, that he did not take the oaths of allegiance; abjuration 


E and ſupremacy, or the oaths required to be taken by a ſchool- 


Show. 365. 


maſter. The act excepts officers in the Fleet, &c. and 

therefore it ſhould appear he is not excepted: for the party 

having no opportunity to plead in this caſe, the return ought 

to be certain to every intent. And though we grant a pe- 

remptory mandamus, that will not be final; for if he has 

not qualified himſelf, he is þ/o. faFo deprived, and our 
granting a mandamus will have no effec. 


Eyre J. All that is ſet forth. in this getan may be true, 


. 
Under-ſheriff's 
clerk cannot 
aſſign a bail- 
boud. 


and 7 this man no ways diſqualified. In the caſe of 4 
pariſh clerk we granted a mandamus — ſolextin debate. A 
ene, mn, I was cranted. X 


Kitſon. and Fs agg. 


PON a caſe at the aſſizes the queſtion was, Whether 


dots, bail- bond was well aſſigned 11 the under- ſheriff's 
clerk! 


Parker C. J. faid, he had had the _ of all his — 
thers, and they were of opinion, that an under-ſheriff him- 
ſelf might aſſign a bail - bond in the name of the high-ſheriff, 
it having been the conſtant practice ever ſince the ſtatute 
4 & 5 Ann. but that if the aſſignment was neither by the 
high-theriff nor his under-ſheriff, it would not be 


and that being the preſent caſe, the . had he tank 


y WIR 
©—e —ͤ . G > a ww, I _— wa 4 8 - —— 


a | SM | 2% | 
f Pariſhes 
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© Pariſhes of St. Mary Colechurch and Radclifte, _ 

A IS bound apprentice to a ſea-faring man, and ſerved Apprentice 
him for a quarter of a year in the day-time on land, ment where be 

in the pariſh of St. Mary Colechurch, but lay every night lies. 

on ſhipboard in Radcliffe But the juſtices apprehending 

the ſettlement to be where the ſervice was, ſent him thither. 


Corbett moved to quaſh this order; and likened it to the 
cafe of the cobler laſt term. X Ante 31. 


C. . A man properly inhabits where he lies; as in the F. N. B. 160, b. 
caſe where the houſe is in two leets, he is to be ſummoned * Int. 122, 
to that in which his bed is *, Order quaſhed. 


*S Croſſier and Ogleby. 
TP ROVER by an adminiſtrator for rum taken and con- Goods taken in 


verted in the inteſtate's life. Upon evidence it ap- — 


„that the rum was taken in the inteſtate's life, but his death, tho” 
not uſed till after his death. And the queſtion was, Whe- v»{<d after * 
ther this evidence of not uſing it till the adminiſtrator's time Ee 
would not overthrow the declaration of a converſion in the the inteſtate's_ 
inteſtate's life? | * 

Sed per Curiam. The time of uſing the rum lay in the 
breaſt of the defendant, who ought to have diſcloſed that 
own; his plea: and the taking it in the life of the inteſ- 
tate, keeping it till his death, is a trover and converſion 
ſufficient to maintain this declaration. Wherefore the plain- 
tiff had judgment, this being a point reſerved at niſi prius. 


Dryer verſ. Mills & aP, [ 61 J 


At nift prius in Middleſex, coram Parker, C. J. 
FI"RESPASS for taking materials of a houſe; not guilty On not gvilty 


cannot give evi- 


J pleaded; and the C. J. would not admit the defendant gence of taking 
to give evidence of taking the goods as a deodand, becauſe he the goods as 


might haye juſtified, and then the plaintiff would have had an Co. Lk. 43. 4. 
opportunity to give an anſwer to it, 284 


Dix verſ. Brookes. 


T H E plaintiff declares, that the defendant broke and rin 4 


entered his houſe, and aſſaulted his wife. After verdict ſor chtering bis 
for the plaintiff jt was moved in arreſt of judgment, that the houſe and beat- 


ing his wile, 


—— ST - IS — 


vide ante p- 51, caſe King and the inhabitants of St. Olave's jury, and the 
thereto, | 
9 K 2 wife 


-_.” — \ 
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mages. Salt. 642. The plaintiff 
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wife ſhould have joined in this action, and by her not Joins 
the 2 8 damages to the huſband, and yet 
1 e ſurvive 1g the wife, 17 
75 ly char yall e | Nan any a wy 
guad canjartium ami * to intitle the baren to { 
- br hank IR v. 89, Gedb. 369. 

E cantra it was inſiied, that the breaking and entering che 
houſe was the cauſe of action, and the beating the wite al- 
| ledged only in aggravation of 1 and if that had not 
been alledged, it might have been given in evidence under 
the alia enormia. 1 Keb. 787. 1 Sid. 225. 2 Co. 664. 
T Mod. Caſ. 127. Sa{k. 119. 642. 


Et per Curiam. The plaintiff may join, that in his decla - 


ration to aggravate damages, for which he ſingly could not 
recover, and the injured have his ſeparate action. As 


in the common cafe of treſpaſs for beating a ſervant, per $9 


 ſervitium amiſit ; both maſter and ſervant may recover. 


in the caſe of Newman v. Smith it was held, that the 
might alledge the. beating his 3 in aggravation of das 
judgment, 


* 62 1 Dominus Rex verſ. Epiſcopum Miden, in Hiberniay | 


The ſtatutes of 
jeofails extend 
to 2 by the 
crown in quare 
impedit 


ws, 


ww» 


Inter. Trin. 12 Ann. rot, 290. 


Io. a guare impedit brought by the _ the original writ 
was returnable at a general return, and the venire at a day 
certain ; and it was. inſiſted. to. be error, ae | 
the. cauſe the proceſs ſhould: be uniform. 


Sed per Curiam. This 1 is not a * ee but A 1 
continuance; which is helped by 32 H. 8: c. 30. and tho- 
the king is a party, yet in theſe his civil ſuits, _—_ ſtatutes of 


oſs © extend to © crown, Ee judgment wag . $ 
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Michaelmas Term C631 
4 Georgii Regis. In B. R. 


Thomas Lord Parker, Chief Juſtice. 
Sir Littleton Powys, Kut. 1 
Sir Robert Eyre, Kant. Juſtices. 
Sir John Pratt, Knt, | 
Sir Edward Northey, Kant, Attorney-Generaf: 
Sir William Thompſon, Knt. Recorder of London, 
Solicitor-General. 
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Anonymous. 


T court refuſed to grant a mandamus to juſtices, to Mandamus, | 
make a rate, to reimburſe two of the inhabitaats their 
charges in defence of an indictment for not repairing a bridge. 


Cork verſ. Baker. Ante 34, 


H E defendant having brought a writ of error of 2, 

judgment in C. B. aligned. for error a clauſum fregit 
original, and took out a certzorart to verify his vey The 
cuſtos brevium. of the. Common Pleas, inſtead. of certifying the: 
original, returned that there was ſuch a writ in. his on but 
that the. plaintiff in the original action, having entered a ne 
recipiatur, he could not. file the original, and conſequently 
could not return, it, 


Upon this the plaintiff in error you's plied to this court. And [ 64 } 
2 rule was made fon Mr. Vates, t uty cuftos brevium, | 

10 attend. And aſter counſel had been AN on both ſides, 

ths court. delivered, their opinions. 
C. J. This practice of entering a ne recipiatur. is very 

new, and in my opinion very abfurd. There may indeed be 

ſome colour ta ſay, that if the plaintiff neglects to file lis ori- 

ga in order to warrant. his judgment, 8 


 Micnatrimas TERM 4 Gro. 
dant may ſtop. the filing it; but that reaſon will not hold in 


this caſe, which is a ne recipiatur entered by the plaintiff 


ſt filing his own writ, after he has had the benefit of it, 
by Miitling that court to hold plea, and convene the defendant 
before them. Their authority is grounded only on the king's 
writ out of chancery, except they proceed by way of privilege. 
And the ſtatute which helps” want of an original, never in- 
tended they ſhould proceed without; but only went upon a 
ſuppoſition that. there had been one, which was loſt ; and 
therefore in all thoſe caſes where want of an original is helped, 
yet a bad original is not. 1 Sid. 84. Yelv. 109. 5 Co. 37. 6. 
Salk. 267. If this practice was. to prevail, no bad originals 
would ever be filed, but judgments be affirmed upon 'pre- 
ſumption the original is loſt, when in truth there never was a 
good original at all. E 3 f | 
Matter of fact relating to the proceedings muſt be fair! 
Jaid before the court that has power to examine into thoſe 
proceedings ; and we will make the filazer, or the plaintiff, 
carry in and file the original, rather than the party ſhall not 
have juſtice done him; or withdraw the ne recipratur, if that 
was of any effect. When a writ is in the cu/fos brevium's 


- 


Office, it is filed in judgment of law, though the officer does 


not annex it to the bundle of writs. It is an unreaſonable 
poſition, that as ſoon as the plamtiff has had the benefit of 
the writ, he ſhould be ſuffered to ſtifle it. Every defendant 


has a right to reverſe an erroneous judgment; and he that 


takes upon him. to obſtruct that, is guilty of a very great 
abuſe; and in my opinion ought to be puniſneddd. 
Powys J. To deny the means is to deny the thing. 


Eyre J. The court having power to redreſs, has, as inci- 
dent thereto, a power to come at every thing which is ne- 
ceſſary for their infarmation. And the officers of C. B. are 
pro hac vice officers of this court ; and we will not pray in 
aid of the Common Pleas, to make the officer do his duty. 
His return amounts to no more than this. He fays the writ 


is not filed ; why ? Beeauſe I do not do it; though T am 


paid for it, and it is my duty to do it. | | 
Pratt J. The proceedings of the two courts ſeem to claſh, 
and I ſhall always be very ready to pay a due reſpect to the 
court of Common Pleas, But that will neyer carry me ſo 
far, as to compliment them with our juriſdiction. And in 
caſes where that comes in queſtion, I think a man ought not 


to be mealy- mouthed, and in vindicating our own juriſdiction 


we only act up to the rules of law and our own oaths. This 
court is ſuperior to the court of Common Pleas, and they 
euzht not to have laid an inhibition upon the  ofticer, as 
25 „ | | ne 
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filing this writ. When we are told, there is error in the 
dings, we muſt make all proper inquiries; and the 

party has a right to demand it of us. And when we iſſue a 

certiorari, to return up this original; ſhall the officer gay, 

there is fuch an one, but I will not file it? And can it be ex- 

pected, that we ſhall ſtand ill, - till the truth of this is falſified 

in an action for a falſe return? Mr. Yates has endeavoured to 

trip up the heels of our juriſdiction, and therefore ought to be 

committed, unleſs he obeys immediately. | mots." 

Mr. Yates refuſing to alter the return, was committed. 2 Ven. 22. 

He immediately applied to the Commom Pleas. for. a habeas ——_—— 

corpus, whither being carried, the return was read, that he C. B. Canes 

was committed by the court of B. R. pro contemptu. And 221. 

then Cheſhyre moved that the return might be filed; which 

being done, lie moved that Mr. Vates might be diſcharged; 

and argued, that the commitment was too general, for that 

ſome cauſe of commitment muſt appear, to reſtrain a ſubject 

of England of his liberty. It is not ſo much as ſaid to be a 

contempt upon confeſſion, verdict, or examination. | 


Secondly, The time ſhould appear. For it might be be- 
fore the act of grace; and returns muſt contain certainty in 
themſelves, becauſe they are not traverſable, 


Pengelly quoted Buſhel's caſe in Vaughan. 1 Roll. Rep. Vide lord 
119. 192. 220. 245. Moor 840. Carter 221. Andargu- r 
ed, that though it is ſaid, the defendant praciens hic in curia Tia 68. 
rommittitur; yet that doth not infer, that due examination 
Was had. Fat: | ee 
' Whereupon the court took time to conſider and look into 
the caſes ; and in the mean time the parties made an end of 
the cauſe, and applied to B. R. for leave to enter a nolle proſe- 
gui, which was granted, And then a motion was made, that 

r. Yates might be diſcharged, which upon conſent, and 
interceſſion of the proſecutor,” and an affidavit of his indiſpo— 
ſition, and ſetting a ſmall fine upon him, was granted. But 
the C. J. faid, that if Mr. Vates had been there, he ſhould _ 
have told him, that he muſt not think of giving ſuch ſhuffling — 
anſwers to the king's writ of certiorari; and that this court [ 66 ] 
has power, if their commitments are queſtioned, to juſtity . 
their own proceedings. | 2 


8 Dominus Rex verſ. Marriott. 
| Seen ON before one juſtice, for keeping a gray- Conviction for 


hound; reciting, that one William Toune came and billing bare, 


| | bg ill, quia the wi 
informed, that the defendant, being a perſon not qualified to pee), moan ail 


keep a greyhound, did nevertheleſs keep one at A. and ana- rally a man is 
3 ; a ther dot qualified. 


wie acd, in ſaying the defendant ner being giralified did ſo and 


Plow. 51. a. b. 
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mer at B. and with them killed one hare at A. and two at F. 
and that he being famimoned did appear, and being aſked what 

0 


he had to ſay, off red nothing in excui and ids" the juſtice 
„ e hank © eas 
P { ' ant- © ; 5 | 7 
brag t is not a qualified perſon, as that he is not 


the ſoti of an efquire, nor has tO. per ann. in his own of 
his wife's right. For he ought not to make himſelf the ſole 
judge, but give the reaſons at large. Wt precedents tit. In- 
 - diftments, +. 129. page 145- F. 270. page 147. F- 298. 
1 Saund, 202 25 2 Machu, 
KNeeve contra. The conviftion has purſued the words of 


ſo. The caſes quoted are upon ſtatutes Where the expreſs 
qualifications are mentioned, but the ſtatute 5 Amt, c. 14. 
which gives the penalty, ſays only, not being qualified ac- 
cording to the ſtatute 22 & 23 Car. 2: c. 25. The defen- 
dant at the time of the conviction might have ſhewu himſelf 


the ſtatute ; and an order is as much 2 judgment as 
the fame reaſon holds in both caſes. 9 
Pengelly. The ftatute 22 & 23 Car. 2, limits the qua- 
lifications, and 5 Annae the penalty; and both theſe muſt be 
conſidered together as une act. For where one ſtatute makes 
the offence, and another inflias the puniſhment ; it ought to 
appear, that the proceedings tally with both. Pleud. 206. 
Allen 49. Cro. Eliz. 550. This caſe, differs from that of an 
order; for there an appeal lies, but here the judgment is final. 
The chief juſtice ſeemed to think the conviction would be 
good, having followed the words of nog and that if the 
defendant was qualified, he ought to have ſhewn it before the 
juſtice, being ſummoned for that purpoſe. But then Eyre J. 
ſtarted am objection, that it was not the juſtice that had taken 
upon him to ſay the defendant was not qualified, but only the 
witneſs, for the conviction runs, that the witneſſes being 
ſworn, . dicunt et jurant, et uterque eorum dicit et jurat quod 
defendens exiſtens perſona minime qualificat” did ſuch a day 
keep a greyhound;“ ſo that it appears. the witneſs has- give 
the law to the juſtice, and takes upon himſelf to judge of "th 
_ defendant's qualifications, and the juſtice is only made uſe of 
as ant inſtrument, to reduce the opinion of the witneſs into a . 


, _ conviction, * 2 * 


C. J. 
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S. J. The exiftens, &c. ſhould be the concluſion of the 
juſtice, and not the words of the witneſs; for he ought not 
to ſwear generally a man is not qualified, and ſuch a general 
proof will not be good. This is only an invention ta ſup- 
port a conviction in general terms, which would be bad if the 
particular facts were alledged. 


Pratt J. Where the juſtices have a ſummary juriſdiction, 
and no appeal lies (as in this caſe) we muſt keep them up 
ſtrictly to the law; and I ſhould be glad if we could make 
them ſet out the whole particularly. But in this caſe I think 
it cannot be underſtood that the exiſfens, Sc. are the words 
of the witneſs ; for it cannot be ſuppaſed that he ſwore in 
Latin, and therefore I look upon this as the ſubſtance of the 
evidence reduced by the juſtice into form. If words are fet 
out in Engliſh, we keep the witneſs ſtrictly to the words; but 
where they are turned into Latin, if the ſubſtance and effect 

of them be proved, it is ſufficient. ; 

C. J. If ye render it in Engliſh, it is no more, than that 
the witneſſes ſwore, that the defendant, not being a perſon 
qualified according to law, kept a greyhound. And we can- 
not intend they ſwore negatively to every qualification, If 
any one of the qualifications had been omitted, the convic- 
tion would have been bad; and fo it will be when all are 
omitted. This is a record that the witneſs upon oath depoſed 
ſo and ſo. I have ſeen all the qualifications negatively recited 
in orders of removal. | 


| 


71 


Eyre J. Rex v. Green, a conviction was quaſhed, where Contra Sa 
the witneſs depoſed de veritate praemiſſorum. In Engliſh de- 369. 


poſitions the effect is only ſet out, that the witneſs ſwore that, 
&c. And though this is only the recital made by the com- 
miſſioners, yet it is as large as the words of the witneſs ; and 
we muſt intend this evidence was taken in the ſame manner. 
The witneſs here cannot be indicted for perjury, in ſwearing 
the defendant was not the ſon of an eſquire, &c. becauſe he 
has conceived the matter in ſuch general terms. I do not ſee 
how he could honeſtly ſwear this ; for-I believe, had he been 
aſked; as ſoon as he had ſaid the defendant was not qualified, 
what the qualifications are, he could not have told you. 


Adjournatur. And afterwards Pengelly mentioned two 
caſes, Regina v. Hayward, Paſch. 12 Annae. There it was, 
« not being qualified, licenced or authorized to keep any en- 
<c pine, &c.“ and it was quaſhed. The other was the fame 
term, and quaſhed, becauſe no qualifications were mentioned, 
And towards the end of the term this conviction was quaſh- 


ad Soy the principal reaſon declared to be, becauſe the 
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Quere, whe- 
ther the cor a- 
ner's inqueſt 
may be given 1 in 
evidence jn an 
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witneſſes had taken upon themſelves to judge of the qua- 


lications . 
Jones ver/. White. 


1770N a trial at bar on a feigned iſſue out of Chancery, 

where the queſtion was, R vel non; to over- 
throw the will, ** defendant inſiſted that the teſtator was 
non compos at the time of making it, which was the 29th, 
having ſhot himſelf the 31ſt; and amongſt other circumſtances 
the coroner's inqueſt, which found him lunatick, was offer- 


ed to be read. But being oppoſed by the other fide, the court 
delivered their opinions. 


C. J. The plaintiff in this caſe i is executrix, and the in- 

queſt for her adyantage, ſince the perſonal eſtate is ſaved b 
neung lunacy ; and therefore I think it may be read againſt 
In my lord Derby's caſe an inqueſt p mortem was 


; lowed to be given in evidence, If this be read, it will 


my 


i Sid. 325» 


have very little weight, for it only finds him lun eo in- 


ante, ziſt, which is no concluſive evidence that he was fo 


the 29th. Powys J. with the C. J. 


Eyre J. This is a criminal matter, and ought not to be 

ven in evidence in a civil proceeding. A verdict on an in- 
_—_ of battery cannot be read in an action for the ſame 
battery. An inqueſt pet mortem was in the nature of a civil 
proceeding, but this is criminal, for it might induce a forfei- 
ture of the goods, if he had been found felo de ſe. 


Pratt J. If a verdi& be given in evidence, it muſt be be- 
tween the ſame parties; and therefore an indictment, which 


is at the ſuit of the king, cannot be read in an action, which 


6] 


8 -» 


is at the ſuit of the party. The wife is no witneſs here, as 
ſhe was before the coroner ; ſo that this would be to read her 
againſt herſelf, The reaſon why an inqueſt pa? mortem may 
be read is, becauſe of the antiquity of it, or to prove a 
pedigree. * ai 


The court bein ing, drvided, it was not read, till Pratt de- 
ſired it might for this time, being only to inform the con- 
ſcience, 25 the chancellor, and that nothing n be ſaid to 
be wanting to clear this e 


— . dt. the. — 


* 2 _ — ——_ 


* Vi de the caſe of K. . Chandler, L, 1 81. Q. and Matthews, 
8 26. K. and Hill, L. Raym 1415. Bluett and Needs, Comyns 52a. 
ve N 1 1101. and K. and oy Burr, Nog 148. 


— 
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Dominus Rex verſ. Wakefield. 


HE defendant was coroner of Litchfield, and as ſuch Coroner puniſh. 
1 took an inquiſition ſuper viſum corporis of a man that > bag, * 
hanged himſelf, whereby he was found „ele de ſe. It fully 
appeared to the jury, that the man was lunatic ; but the de- 
fendant, in order to cover the goods, told them that the 
finding him felo de ſe was only matter of courſe, with which 
they were contented, and found accordingly. Coming af- 
terwards to be better informed what the conſequence would 
be, they applied to the coroner, and told him they were fully 
ſatisfied the man was a lunatic, and deſired he would take 
the verdict ſo; and thereupon he drew up the inquiſition, vide Ven. 388. 
and they all ſet their hands and ſeals to it. A certiorari 4 — ſuch an F 
being brought, he returned up the firſt inquiſition, that he qulhed; ra 
might ſtill cover the goods; and the court ſtayed the filing it, quere how that 
and committed him. 2 Sid. go. 101. 144. Mich. 1 Geo, could bey it not 
B. R. Rex v. Keddington, the filing ſtaid on- the ſame 3 — | 
account. 4 OP Pe 


Dominus Rex verſ. Vandeleer. 


THE juſtices at the ſeſſions order an apprentice, who had Juſtices cannot 
been ill uſed, and not provided for, to be diſcharged, _ money ts 


and that the maſter having received 50. with him, ſhould re- discharge of an 
fund 2/. as a further proviſion for him. apprentice, 


This was moved to be quaſhed, becauſe the ſtatute 5 Elia. 
c. 4. F. 35. which gives the juſtices power to diſcharge ap- 
prentices upon complaint to them, gives them no authority 
to order any money to be returned. | 


Per Curiam. It is very hard, that if the maſter miſuſes 
his apprentice the next = after he is bound, he ſhould pay 
back nothing if he is diſcharged. It will be an encourage- 
ment to maſters to treat their apprentices ill ; but the ſtatute 
being ſilent, the order muſt be quaſhed *. l 


— * —_ — th. * 9 3 ä 


—_— — — 


ws. Att. 


However, this doctrino of refunding ſeems now to be eſtabliſhed, as founded 
on great reaſon, though not expreſsly mentioned in the act; for the juſtices be- 
ing authorized to diſcharge according to their diſcretions, when the end of the. 
apprenticeſhip cannot be attained with one perſon, it is but juſtice that the 
maſter Mpuld telura part of the money he has received with his apprentice, to 
place him out with a new maſter. 2 Bac. Abr. maſter and ſervant, C. And in 
the caſe of the K. and Amies, T. 7 G. 2. it was held, that an order for the 
maſter to return money is good, though it is not averred-that he had any with 
apprentice; for the order being to return money, is a neceſſary proof of 
the receipt of it; and the juſtices in their orders are not obliged to ſet forth all 
the ſteps they take in their proceedings, there being nothing in the act which 
makes it neceſſary ; and there is a known and eſtabliſhed diſtinction between 
orders and convittions. Vide alſo the caſe ex parte Sandby, 2 Atk, 149. 


2 12 " Salkeld 


oat a — —— —— aa” _—— O— 
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| Salkeld 68. It was held, that the juſtices might order 


money to be returned, as a confequence of their power to 
diſcharge. bid. 67. 490. 


£ co] | Dominus Rex verſe Lewis. 


Information. _ A N information was moved for againſt a elergyman fof 
perjury, at his admiſſion to a living, upon an affidavit 
that the preſentation was ſimonaical. But the court refuſed 

ts grant it, till he had been convicted of the ſimony &. 


Young ver/. Holmes. 
At niſi prius in Middleſex. B. R. 
On adevile of a PON Not guilty in ejectment the caſe was, The leſſee 


r for years deviſes the term to the executor for life, 
he takes as exc- paying gol. to J. S. remainder to the leſſors of the plaintiff. 
T 


cutor, and not e executor died, and his executrix entered upon the re- 


| 8 ſidue of the term, and poſſeſſed herſelf of the leaſe. 


1. It being proved, the defendant had the leaſe in her 
cuſtody, and refuſing to produce it; an attorney who had 
- read it was allowed to give evidence of the contents. And 
the C. J. faid, he would intend it made againſt the de- 

fendant, it being in her power if it was otherwiſe to ſhew 
2. For the defendant it was inſiſted and agreed to by the 
C. J. that James Holmes took the term as executor and not 
as legatee, and then the remainder over was not executed, 
What is an and that it was incumbent on the remainder- men to prove a 
aſſent. ſpecial aſſent thereto as to a legacy. Upon this they called a 
witneſs, to prove payment of the 5o/. charged upon the 
term in the hands of the legatee ; and this was held a ſuffi- 
_ cient aſſent, and the plaintiff obtained a verdict. Plow. 

344-4. 8 Co. 95. 4. h „ 


Blewett ver /. Bainard. 
Hil. 3 Geo. rot. 519. 


ON error from C. B. it was aſſigned, that Abraham Saun- 
drawn fora ders, who on the firſt trial was withdrawn in order for 
arg Ay a view, was ſworn on the ſecond panel: and in nullo eff erra- 
ſecoud trial, tum pleaded, | = $206 a 

8. C. Comyns 1 | ori 

248. . — — — = — — * * 22 5 


— 


— 
97 


A joror with- 


ide Burn's Eccleſiaſtical Law, vol. 3. p. 82. 327, 


The 


= * 4 
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The plea of in. null eff erratum was agreed to be a con- 
 Feſſion of the fact, and a demurrer to the matter of law: 
and at firſt the court inclined this was error, becauſe it muſt 
be taken he was withdrawn as a perſon admitted by both 
parties to be improper to try the cauſe, But afterwards, 
on conſideration, they held it to be right enough; and 
that if it was an exception, it ſhould have been taken before 
he was ſworn, But being withdrawn only for a view, they 
held it would be no objection, and affirmed the judgment. 


Lord Kildare ver/. Fiſher. 
Paſ. 3 Geo. 70. 2. 


N error from Ireland in ment it was objected, that 

it was brought (inter at”) for one hundred acres of 
mountain, which is a deſcription of the ſituation, and not 
the quality of the land. And 11 Co. 55. 2 Roll, Rep. 166. 
189. Palm. 100. Hardr. 58. were cited. 


E contra. It was inſiſted, that ejectments have been held 
to lie for that in Ireland, which is not a known deſcription 
here; as for Bog, 1 Cro. 511. 2 Keb. 745. Paſ. 3 Ann. 
Find v. Hancock. Ejectment in Ireland for a knave of 
land was held well, on certificate from thence, that it was 
a term uſed there. 1 


After the cauſe had been adjourned, the C. J. delivered 
the opinion of the court. I have looked into the caſe of 


„En 


EjeQment lies 
for mountain in 
Ireland. 


Stafford v. Macdonolph, in Palm. 100. and 2 Roll. Rep. 


166. 189. which Rolle never tranſcribed into his abridgment. 
He being at that time the experter reporter, has given the 
fulleſt account, and is chiefly to be regarded. For that caſe 
is 17 Fac. 1. and Palmer was not attorney-general till king 
Charles the Second's reſtoration, (2 Sid. 465.) and muſt be 
very young when that caſe was adjudged. There it is ad- 


mitted, that a præcipe would lie de ftagno, of a carve and an 


oxgang; @ fortiori will an ejectment, which requires rather 
leſs certainty than a præcipe. They were inclined however 
to be guided by the opinion that had prevailed in Ireland, 


and therefore referred it to two who had been judges in Ire- 


land, and deſired them to conſult ſir William Parſons, and 


upon his authority they certified, that the word mountain 


in the general acceptation was uſed to denote the ſituation 
and not the e the land, and upon that W 
was reverſed. This caſe did not give us any ſatisfaction; 


though we agreed with the judges to be guided by the ſenſe 


of the Iriſh, yet we have not thought fit to take the ſame 
method ; and have therefore propounded to them ſeveral 
1 4 | queſtions, 


- 
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queſtions, which are anſwered by the chancellor, the two 
chief 2 the chief baron, and four other of the judges: 
And 1 have ſince ſhewed it to two of the judges, who were 
here in the vacation, and they concur with the reſt. 


1. The firſt queſtion we propounded to them was, Whe- 
ther in demand the word mountain is underſtood ts deſcribe 
the quality of the land, or only the ſituation ? 

To this they. anſwer : That it deſcribes both, and is a 
ſort of coarſe land that yields little or no profit. For the 
Engliſh upon their ſettling there, called ſuch land as they im- 
proved, arable, and the uncultivated part went by the name 
of mountain. And the lord chancellor adds, that it does 
not ſo much as neceſſarily include the ſituation, for he has a 

deal of coarſe land which is called mountain, and yet 
oes not lie upon a hill, but is as low as the arable land 
about it, and that 4 boy can diſtinguiſh which is arable and 
which is mountain, 2 | | 
2. Whether fines and recoveries, and Writs of dower, are 

- Uſually brought of mountain ? | | 


- In anſwer to this they have ſent us abundance of prece- 
dents. from king James the Firſt to this time; and add, 
. that it would be of miſchievous conſequence, if it ſhould be 
thought that mountain was no deſcription, ſince it would 
ſhake all the ſettlements in the kingdom. 


Whether ejectments are uſually brought of mountain, 
and whether this point has received any judicial determi- 
nation ? 3 

To this they anſwer: That it happens very often, but has 
never been judicially determined, becauſe it is ſo common as 
never to be queſtioned. 

As to the caſe in the Exchequer- chamber of Holborn v. 
Babbington, we are afſured; that judgment was reverſed 
upon another point, whether a challenge was well alle we. 
and the other objection only mentioned by one of the 
Judges. iP <5 RD NP A 
Since therefore the precedents are with the preſent caſe, 
and the thing reaſonable in itſelf, and the ſheriff may as 
eaſily know how to deliver poſſeſſion of mountain, as of a 
_ carve of ah oxgang ; we are all of opinion, that an eject- 

ment will Jie for mountain in Ireland, and conſequently the 
Judgment muſt be affirmed. | 


g 


Hilary Term. 
4 Georgii Regis. In B. R, 


Thomas Lord Parker, Chief Juſtice. 

Sir Littleton Powys, Knt. 

Sir Robert Eyre, Knt. Juſtices. 

Sir John Pratt, Kant. 5 | 

Sir Edward Northey, Knt. Attorney-General. 

Sir William Thompſon, Knt. Recorder of London, 
Solicitor-General. 


_ 
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Dominus Rex verſ; Inhabitants de Weſtwood. 


bd 1 an order of removal, the complaint was recited to be 

to one juſtice only, but the ordering part is by two juſtices; 
and this was held good. Then exception was taken, that 
there was no adjudication of the place to which he was re- 
moved, being his laſt legal ſettiement, but only, Me order 
* him to be removed to A. as the place of his laſt legal ſettle- 
% ment,” * And for this default the order was quaſhed. 


Dominus Rex verſ. Loggen et Froome. 


INDICTMENT againſt defendants for extortion, ſet- 
L ting forth, that the defendant Dr. en being chan- 
cellor, and the other defendant regiſter of the biſhop of Sa- 
rum, did force one Thomas Hollier, executor of the will of 
Mary Alſton, to prove the ſaid will in the ſaid biſhop's court, 
bi they hene ſciebant that the ſaid will had before been prov- 
ed $9 the Prerogative court of Canterbury, and by reaſon 
thereof they extor ſive exigebant of the faid Thomas Hollier 
40s. On not guilty pleaded there was a verdict for the king 


generally. 


n Py OE 4 
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® Vide Burn's Juſtice, V. 3. 566. 


— 


The complaint 
may be to one 
Juſtice, the or- 
der of removal 
muſt be by twe, 
Salk. 478. 488. 


A prerogative 
probate, When 
there are no 
bona notabilia, 
is not void, but 
only voidable. 


[74] 
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The defendants now moved in arreſt of judgment, and 
offered ſeveral exceptions, relating either (1) to the merits, 
or (2.) to the form of the indictment. 


As to the merits two things were inſiſted on; 


I. That it not appearing there were any bona notabilia, 
he prerogative probate was ipſo facto void, and conſequent- 
ly the will ought ta be proyed befare the defendant Loggen, 
the teſtator dying in the dioceſe of Sarum. 2dly, Admitting 
it not void, but only voidable, yet the Prerogative court 
having proceeded in a matter wherein they had no juriſdic- 
tion, that ſhould not hinder the court of Sarum from No- 
ceeding in a matter within their juriſdiction. 6 


As to the firſt point ; before the council had gone far in 
their argument, the C. J. ſtopped them, and declared, that 
it was not now to be conteſted, having been often ſettled, 


that ſuch prerogative probate is not void, but only ane - 
to which the reſt of the court agreed. 


2. They held that this. voidable probate, being the a of 
the ſuperior, had fo far taken away the power of the infe- 


rior, that he could not exerciſe his juriſdiction, till that 
voidable probate was avoided, 


Then it was urged for Dr. Loggen, that in this caſe he 
aàcted as a judge, and therefore was not indictable for an error 
in his judgment. Sed per Parker C. J. In this caſe he 
did not act as a judge between party and party, but wag only 
to determine whether- he ſhould haye fuch fees or not ; and 
that rule extends only to judges in courts of record, and not 


to miniſterial officers, as was ! in the caſe of f Alhby v. 
White. 


The exceptions to the ;ndifiment were many. 


Hirſt, For that it only alledged, that the defendants bene 
ciebant that the will had been gooved - before in the Preroga- 

tive court ; whereas they ſhould have ſhewn, that ĩt a 
Judicially before them. 77 or otherwiſe this is no more than 
indicting a judge for giving ſentence on one fide, when a 
woke not appearing to him would haye inclined him to the 
other. 

To this it was anſwered, that he could not well know it, 
unleſs it appeared under ſeal ; and this being after verdict 
the C. J. ſaid he would intend it ſo, and in fact the ſecond 
probate was affixed to the ſame copy as the firſt, 


+ Second! j Another exception was, that this was an indict- | 
elſions, * the — have no juriſdiction: as fo 


; extortion, 


p 
* . 
7 


Hit any, TaxM,4 Gro. 


Extortion. But. this was, likewiſe over ul TW for their com - 
uſſion has in it the word extorftonubles. 3 1nft. 149. 


3a \ Thirdly, For that the indictment bad. not alledged what 

was the juſt fee; ſo nan conſiat that the defendants were 

guilty of extortion. Sed per Parker, it matters not Whether ; 
was the uſual fee for probate, hinge ur this. cafe the des * of 

—— dants had no title to any fee at all. 


; Fourth exception. The defentante-offices.a are diſtinct; _ Salk. 3825 
Ea might be extortion in one; might not be ſo in the 
other; and therefore the indictment ought trto be joint; 
as two cannot be jointly indicted for exercĩſing a trade with 
out, ſerving an apprenticeſhip. ...£t per Parker CJ. This 
would be an exception, if they were indicted for taking more 
than they ought.; but it is only againſt them for contriving 
to get mohey where none is due, And this is an entire 
charge. For there are no acceſſories in extortion, but he 
that is aſſiſting i is as guilty as the extortioner; as he that is Salk. 334. 5956 
party to a roit, is anſwerable for the act of the er > * 


3 e J. doubted whether the bene ſciebant was ſufficient, ; Mot. Tg. 

ART» a caſe where habens notitiam that he yas elected ” 
onſt; Was held ill. But, as to the merits,. all the 
| dcher objections, the couft were Unanimous. | 
tur as to this laſt, and to conſider what pi 
on the defendants, | | 


N. B. In the argument of this caſe this didinslon WAS Probate void. 
en and agreed to on all hands; that a probate by the dio- Plowd. 281. 
elan in the caſe of bona notabilia i is void ; but a prerogative 3 8 co. 

probate, when there are no bona notabilia; is only voidable. * 
Vide Mol. Caf. 1 146. And Mich. 1 Geo.  Cottingham | e 
LON R C. J. took this diſtinction. 5 Co. 30. * < | 


+a A N 34. 
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WRIT or rxcontrmunicate capiends was quaſhed, be- Excomꝰ' cap? 
- ing only for not appearing to anſwer certis articulif anj- quaihed for ge- 


92 lty, 
paby fun Jatutrm morumigitt e chrreftionem concernentibus. * 
1 4 ——... | 


de: SER Butler verſ Malifly. A 


E, upon a promiſlory.note.. And. the declaration ſet Note to pay 
forth, that the defendant. and another did coni unctim vel 8 ft 
m promiſe to pay. Demur rer inde. An Hor 1 — er, upon. 
2 it was hed, that the action ſhould. have be 

wrought. againſt both. Et per Parker C, J. The plaintiff 
might have brought it againſt. either or both, for be had his 
election., If the hit had yon nk nh. he geen 
* 4. I. NM x declared 


m_— 
is 
. 


- l . — — 
2 
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declired as he now dues ; but that is not right in the ation 


2 Sid. 18g. 238. 


0 


15 


52 Pre 
N 


" 


againſt one only. For he ſhould have declared generally, that, 
this defendant. by his note promiſed to pay, and a feveral 
note by tw would have een good evidence. As where 
there are ſeveral obligors, and one only is ſued, no mention 
is made in the declaration of the other obligors. Suppoſe 

the note had been ts pay col. or 1000. the plaintiff is intitled 


s, granted ; and at another day moved that 
ange Bis rule, to one to amend on payment of 


1 


lun 347. 


office, and after a 


| 
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ruck out, the rule is, quod extraponatur e rotulo attor it 
Miau bujas c. Jute qued bills de. : 


| Between the Pariſhes of Teelby and Willerton. 


FYHE juſtices remove a certificate woman, being [;þely to Cenificne-men 
1 become chargeable. Er per Curiam. By 8 & g IF. . not remorable 
c. 30. ſhe is not removable till ſhe a ally becomes charger *1yvceable, 80 
able; and 2 Was X e In another _ 1 3 a 
juſtices adjudged, that a perſon may become „ 
_ 2 This is not ſufficient, for the ſtatute only e 
enables the juſtices to remove perſons likely to become 80 8K. 530. 
chargeable ; for a man of the greateſt eſtate may poſſibly one May become | 
time or other become chargeable, though it is unlikely 1 in an order of 
and is ſuch a perſon removeable ? There is as much difference removal. | 
in this caſe between may and likely, as between a poſſibility 3 ce gt, 
and a probability. * | "I 
8 Dominus Rex uerſ. Turner. 


Tk defendant being afleſſed towards the poor's rate for werds. 
| his tithes as vicar, appealed to the ſeſſions, where he is ble to poor's 
abſolutely diſcharged. Et per Curiam. As vicar he is, charge .. 433: 


able by 43 El:z. and the ſeſſions has power to moderate, hd 
but not Wg And the order 4 Lon was quaſhed, 


Vandeput verſ. Lord. 038} 


"to kr the plaintiff as aſſignee of an executor Grantee of re- 
of an aſſignee, who by many meſne aſſignments came to verſion before 
the poſſeſſion of a reverfian of a term of years. granted in — — 

= — — $5815 Wat — | | coyenant with, 


— — . 


„In Scrivenham and St. Nicholas, order not ſaying that the party was likely. 
to become chargeable, was quaſhed. 3 Salk. 233. And in T. 10 Ann. An 
order reciting that ſuch a — on will become chargeable, if permiited to abi 
quaſhed for uncertainty, for it may be ten years hence. Caſes of 8. gg, It 
not appear from any adjudged caſe, that upon appeal it was ever controverted, 
— 2 the perſon was or was not likely to become chargeable, And in the 
caſe” of South Sydenham and Lamerton, 1. 3 G. Mr. J. Eyre faid, that by 
the words of he act, living on a tenement under 20 a year, and likely to be- 
come chargeable, are controvertible terms. Sefl. C. 1. 1.,115, Nevertheleſs, 
complaint muſt firſt be made, that the party is my to become chargeable, 
before the juſtices can remove. And in the caſe. of the King and Wykes, an 
information was granted againſt a juſtice for taking the examination of a perſon, 
in order for his removal, upon the'officers complaining, that he endeavoured. 


do gain a ſettlement in the pore contrary to law, without complaining at the 


_ {ame time-that he was 


| tkely to become chargeable. Andr. 238. By the 
G. 3. <. 8. officers, mariners, ſoldiers, ang mariges, who have { fincs. 
Ar. 1748, and not deſerted, and alſo their wives and children, may ſet up 
trades; and they, or their wives or children, ſhall nat, during the time th 
ſhall exerciſe ſuch trade, be removeable to their place of ſettlement until t 


11] become 2 ally chargeable: And by the 7 Geo. g. 0, 40. 46. The gate. 
teeper at any turupike- gate ſhall not be removable from the | unfit he | 
os | Ma 1624 


Woodward 
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out attornment. 1524 by the mercers company, reſerving rent; and 
e. forth the leaſe by them made, that the leſſee inade an d ir 


the caſe of leaſe for wleſſer term, herein the leſſee covenanted toJeave 


u. the premiſes in repair, and that then the firſt leſſee, gr 

. .. the reverſio tQ A, who vranted it over, till it came to the 

| LEY Erb! l plaintiff, Who, as aſſignee of that reverſion, brings covenant 
5 Nag . . Aàgainſt the defendant as aſſignee of the ſecond leſſee, the 
here at was ed being expired, and afhgns the breach in not 
52 that Ae leaving the premiſes in Tepaſt. Judgment by default, et in- 


rantec mi 8 8 de. 
0 quiratuy a. de dampris. : 


pr 6-4 Bn Reeve moved i in arreſt. of judgment, for that the Plain 
ene, had not ſhewn a good title to the reverſion, there being na 

5 _ attorament ſet forth on the firſt grant to A. nor on any of the 
5:4 R N * meſus aſſignments. And he put the queſtion, and argued 
by finez” upon it, whether when tenant for years makes an under: leaſe 
for a leſſer term, and afterwards grants the reverſion, it paſſes 

without attornment? for this cafe muſt be conſidered as at 


common, law, the grant being made long before the late 


a: —— atute. In Bro. Abr. tit. Aitornment, pl. 45. it is ſaid, that 
45, 4 v ſuch a reverſion will not paſs without attornment, becauſe of 


tte attendency of the rent, which is the preſent caſe. If the 

ſtatute. 32 H. 8. c. 34. be objected, I anſwer, that the ſtatuts 

only gives a complete aſſignee the action, and has no operation 

„Do as to make good his title. 1 I. 215. a. A grantee by 
3 fine cannot bring covenant without attarnment, 4 fort 

tee by deed. "5 

1 Whitaker contre. . The caſe ine, was before 2 . 8. 

& * EN 92 ſo that what Was neceſſary at mme. law 1s not ſo Fn nce_ that 

ſtatute” I agree, attornment is neceflary on a fine, but why ? 

Becauſe the candle could compel it by a, quid juris clamat 

which the grantee of this reverſion cannot. In the caſe 2 

Sands v. Brookes, Mich. 5 M. & M. B. R. it was held that 

Hob. 177. 2 grantee of a reverſion of a copyhold without attarnment 

| might maintain covenant againſt leſſee. The 32 H. 8. was 

made to aſſiſt W to deeds, and 3 2 all 
Fc dne e eee e 0 


But further, this is a A * default, * aided by 
the ſtatute for the amendment of the law, watch extends all 


the ſhatgtes" pf jeofails to Judgments by default, in the, £1 


| Manner as if there had been a verdict; and hee, can 
but that in this caſe a verdict would have cured the want of 


ſetting'out an a So * er. 


1 J e e e fx pt 


not come up to this, fir 2 do e claim by * 


47881 


HTEARY TTRNM 4 Gro... 83 


but by cuſtom, and therefore no attornment is neceſſary, 1 25 | 
it was before the late —— * common law conveyances, 7 
which is the preſent- gree, x verdi& would have 2 Mod, Cat. 8). 
cured; this rp ry the Nadi could not haye-hadza 3 2 2. 
verdict unleſs he had proved an. attornment ; but as tl , 
dgment by default, and was not a jeafail before 4, £5 
7 c. 16. that ſtatute can have no relation to this LY 


C. J. The reaſon why the plaintiff. is required to ſet out an 
attornment is, becauſe his title is not complete without it, as 
2 copyholder's is. The 32 H.-8. gives none but an aflignee 
this action: it doth not enable him to be aſſignee, but only as 
ſuch to bring an action. To which Powys J. agreed. Et 
2 Eyre J. The 32 H. 8, is out of the caſe ; for as tle 
laintiff is not a complete aſſignee; we muſt take it as it ſtood N 
t common law; and at common law ſuch a grantee of the 
reverſion as the plaintiff is, could not — $27" an action of 
covenant. Janes ir M. 24 ones bo. 217. 232. 
Moor 52 — rhe 504 ra nfs by 4&5 
Ann. And Pratt J, ſaid, that the quſtion was no more, than 
whether the ſtatute 22 H. 8. gives the action to him who has 
not: the reverſion, for without-attornment it . not. 2 
4 en judgment was arreſteee. 


. 


een, Lane ven. Santeloe. 


Al ni prius in Mi ddleſer, coram Ring, C. = 


nes for 2 malicious proſecution of an indictment of Different da- 
felony, whereof the plaintiff was acquitted, was brought mages given. 
agaimſt the proſecutor and the juſtice who committed; and 

the jury gave 200/. damages againſt the proſecutor, and 20l. 

againſt the juſtice, and the C. * directed the ie to be 

taken zei Y- 1 *v } 1 


Weſtbrooke 72 geteille : 
eme King, C. 7 in Middleſex; 


FOE not. * in treſpaſs for an aſſault, the 2 gave Wiſe de facto 


in evidence his marriage with the plaintiff; to encounter only may bring 
Which ſhe proved a former marriage to one. . Weſtbrook, aries — 
ud was afive at the time of her ſecond marriage. Pro defen- '+%.4% 
ente it Was Infiſted, the plaintiff ought not to give felony in 
evidence. ta. ſupport her action; but this was over-ruled, and 


ſhe obtained a verdict, her maxi of wah the OT 
e F . 


8310)03 
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- 
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Strutville ver * 0 1000 


dun Parker C. J. in Af, 


HERE a woman matries a on huſband, living 
the firft, and the ſecond not p 7 to what ſhe ac- 
1 during the cohabitation, the” . faid he would 

her as a ſervant to the ſecond buen, who is intitled 
ne Wen of her labour. 


Williams ver. Lady Bridget Oſborne. 
uy the Delegores at Serjeants Inn, January 22, 1717. 
queſtiod below was, whether Mr. Williams was 


| —＋ aan 
| T — Bridget Oſborne ? the miniſter who 


confeſſed it extra- 

— — — 
of evidence on both fides, the judge, upon the 
rding to the method of ecle- 
courts, the oath of the party, which the civilians 


| —— oh that he was really married. as he 


ſuppoſes in his libel and articles. The accepting this oath 
(as was agreed on both ſides) lies in arbitrio judicis, and is 
only uſed where there is but what the civilians eſteem a ſemi- 
Sabat, 2 1 ; for if there be plena probatia, it is never re- 
and if the evidence does not amount to a ſemiplena 
drobatia, it is never granted, becauſe this oath is not evidence, 
0 
th not amount to a ſemiplena probetis, ue — 
— of it by the party's a oath Wil nat alter 
the caſe, 

- Upon aiming the party to his aun * the 
Bridget Oſborne appeals to the delegates. So that "the q 
tion now was not Yor the merits, whether there nally Was 
a marriage or not, only upon the courſe of the eccleſi- 
aſtical courts, .. whether the 5 in this caſe gught to hoon 
admitted Mr, Williams to his ſuppletory oath, as 3 


as 00 tht bad made e fe of tht ws der then 
on 4 


veſtions before the delegates were two z, 3, Whether 
—— be. be mn 


. 1 LASER. 21 * . 
9 5 phi ; prayia 9 ab — exhibit a ſchedule 
— 45 ar in ang ther ſo much as is proved more hedute inge i bi 


; and mult take his oath to ſpeak the truth of his own certain know< 
enforce 


" + Qught, 27. 


Hitany Taxi 406. 


enforce a : probatis P 2. Admitting it might, whether 
the evidence in this cafe amounted to à ſemiplena eng fo 
us to intitle Mr. Williams to pray that his fuppletory oath 
might be received?ꝰ 


ee 
of the common law, that a man ſhould be a witnels in his 
own cauſe. It is not allowed in the temporal courts in any 
caſe but that of a robbery, which being preſumed to be ſeeret, 
the pat & ated s bes win for himſelf. In the 
FFF 


—— — —— 
conuſance, the civil and not the common law is to be the 
meaſure of their gs; and therefore this 
being to the civil law, is well warranted in all caſes 
where the civil F — 


r 


bai, which is the next 
by the oath of one witnels as to the principal 
fact, and confirmed by concurrent circumſtances. 

And iſt, It mult be per um teftem. adly, Evidence that 
condjudes necellarity, and not by 3 . N 


What coſts are 
to be given in 
prohibition. 


opityonwere all t OS: as Baron Torteſcue infor 


\\ 
\\ 


al \ Hana A Ten uA G 

when, there is one witneſs, who depoſes directiy tothe 

al ediately ceaſes to bear the 

a Bs Bid — 8 of * —.— wa 


Fat ode t u e 12 the 2 courts paſſes for poſitiʒe evidence, 


is the gree of ene with the plena probatio, of the 
Erionift 12 Kenan he ſappletory oath does & vi ter- 

Mn import, chat there has been 'no 2 poſitive witneſs to 
the principat fact; ard He that demands tb be adtfitted f 
take his oath,” Joes thereby admit that he has produced tis 
concluſive evidence to the Point In Tue, and therefore part 


ipſa fungitur Neis teftis. n 
There is no fixing the bounds — a ſomiplena probazia ; bor 
— many caſes circumſtances may oyerpower poſitive evid 


and then if thoſe. circumſtances, ſhould not be eſteemed. 40 


amount to a ſemiplena probatio, when, the poſitive evidence 
would Fo a. Jem that would "x to overthrow. the, pole 
evidence by that which i Is not fo ſtrong. * 


Semiplena probatio therefore they — * — that 
degree of evidence which would incline areafonable man to 
either ſide of the queſtion; and implies ini the notion of it,; 
that a poſitire witneſs has not depoſed to the principal fact. 
And in this caſe, though there was no poſitive concluſtve evi 
dence, but only ſuch as depended on circumſtances; as con- 
Os and letters, and unuſual familiarities; yet the court 
ght it amounted to 81 14 prokatio, : and . 
x te dean of, the ar had done right in admitting 
illiams to his ſuppletory oath — they di 
the appeal with 50. colts. NB. this appeal upan 
W. ahn of the gravamen, the judge below —. given ſentence 
in prencipali_ in favour of the marriage, and the 
upon this collateral point was only to protract the time; 10 
Obviate this the court of delegates, inſtead of remitting the 
cauſe to the Arci retained i it ad in es 3 1 919 
December 1718,, heard it upon the ments. firm 
the former ſentence. OY 


Sit Harry Houghton verſe Starkey. SEE * 
AFTER judgment for the plaintiff in projivition/i2tse 
queſtion was, what colts ought.4@ he allowed, .the.gatute 

of 8 9. 3. c. 11. giving colts in /avts:2pamprobibitions 3 
d hether 4 ey. ſhould be computed from the firſt motion, 
or only from the declaration, was the doubt. Upon ſearch 
it was found to be the courſe of all the courts, to tax only 

om the- ne "declaring, except in two inſtances « Eads v 

ackſon, B 83 2 Geo. ant Brow v. K V. Turner, et 4 . 
Wigs they were allowed from the fi motion. Ang 


+3 W- - 


WC 2. 
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And all the officers were directed for the future to allow the 
” Coſts of the firſt motion. And afterwards, Hil. 12 Geo. 
B. R. inter Stuetnam et Archer, it was ſtated in the fame 
manner, and agreed to be the uniform practice ever fince; and 
Paſ.” 1 Gio. 2. between fir Thomas Bury and Croſs, the 
fame doubt was raiſed by a new maſter, and _ court or- 
en coſts from the firſt motion. 


Dominus Rex ver. Inhabitants de Haughton. 


87 
[ 8; j 


Several hirings 


five years ſince one John Evans was hired into the pa- and ſervices for 


92 A ſpecial order the caſe was ſtated, That about 
by 


of Haughton from Aſh Wedneſday to Chriſtmas ; that 
at Chriſtmas he went home to his father, who lived in ano- 
ther pariſh, took his cloaths with him, and ſtaid a week. 
| That t then he retürned to Haughton, and hired himſelf to, 
and ſerved the ſame maſter eleven months. Then he went 
ome again to his father for a week; and returned, and was 
ired and ſerved the ſame maſter other eleven months: That 
then by agreement between the maſter and him, and to avoid 
a ſettlement in Haughton, he went home to his father for a 
week, and afterwards ſerved the ſame maſter for five weeks. 
And there being ſo many hirings and ſervices, the Juſtices 
adjudge the ſettlement in Raushubn. 


Denton, Reeve and Foley, moved to quaſh this order, 
here being no actual hiring and ſervice for a year, both 
- Which the Javits of 304 4W. & M. c. II. requires. Mich. 

9 Ann. Paroch. Rudiwicke v. Dunfole, Sal. 5 35+ there was 
a hiring for a quarter of a year, and afterwards for half, and 
then for another half year, and a fervice for all; but this 
was held to be no ſettlement. i. 10 W. 3 Paroch. Over- 
ton v. Steventon, there was a hiring and ſervice for half a 
year, then a hiring for a whole year, and a ſervice for half; 
and this was held to be a hiring and ſervice for a year, and 
the ſettlement in that pariſh. So Pa. 1 Geo. B. R. Rex v. 
Anbabitantes de Briphtwell in Berks, there was a hiring and 
ſervice from three weeks after Michaelmas 1712, to Michael- 
mas 17133 then a hiring to the ſame maſter for a year, and 
£2 ſervice br eleven months, and theſe two hirings and ſer- 

vices were held to gain the ſervant a ſettlement. Pa. 1 Geo. 

Pardch,/ Pepper Harrow v. Frencham, a hiring and ſervice 
from $4 October to Michaelmas, and the ſervant at the 

maſter's requeſt ftaid ſo long after as brought the year about ; 
but this was held no ſettlement. Mich. 12 Ann. Parach. 

Herſham v. Shipley, there was a hiring from 19th Febru 
% May-tide, from thence to Lady-day, then — May- t tide 


2 then to Lady-day, and then to the next May-tide ; 
- r. 5 N but 


eleven months 
give no ſetilo- 
ment. 


| % 3: 
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| 26 there being no contract for a year, the court held it nd 
ſettlement. | 9 — N. 

Hawkins contra. A ſervant, whilſt ſuch, is not removable 
by any act; when a man is hired for a year in one pariſh, 
and ſerves the laſt quarter with his maſter, who removes into 
another pariſh, yet the ſervant gains a ſettlement, as has 
been adjudged, notwithſtanding the act ſays, 4 hiring and 
ſervice for a year in any pariſh. Mich. 1 Geo. Parach. St. 
George v. St. Catherine, where the maſter. removed at half 
a year's end. The ſtatute ſays, apprentices bound out by in- 
denture ; and yet it has been extended to thoſe bound out by 
deed-poll. © So the ſtatute of Glouceſter as to waſte has been 
extended beyond the letter, rather than it ſhould be evaded. 
In the preſent caſe it plainly appears, that this was a contri- 
vance from the beginning to exempt this pariſh, by ſending 
him away at eleven months en. | 
Foley. He needed not to go away, to avoid that which 
he could not have gained by ſtaying. _ 
C. J. This is plainly a deſign to fave this pariſh, and I 
ſuppoſe all the pariſhioners have agreed never to hire any 
ſervant for a year. The ground of the ſtatute relating to 
ſervants was, that a perſon who had ſtrength of body enough 
to hire himſelf out for a year, would, when that year is ex- 
pired, be able to ſupport himſelf ; and the ſame reaſon holds 
in the caſe of apprentices. I am afraid we cannot interpoſe 
in this caſe, but it is proper the legiſlature ſhould, | 


Pratt J. We muſt take the law as it ſtands, and follow 
former reſolutions ; for the ſeſſions have ever ſince, for the 
moſt part, acted purſuant to thoſe reſolutions ; and if we 
ſhould do otherwiſe, it will introduce the utmoſt uncertainty 
and confuſion ; and little reſpect will be paid to our judg- 
ments if we overthrow that one day, which we refolved the 
day before. The ſtatute expreſsly requires a hiring and ſer- 
vice for a year; and it is admitted, that if there was but one 
hiring and ſervice for eleven months, that would give no ſet- 
tlement; and why any ſubſequent hirings of the ſame nature 
ſhould gain him one, I cannot. imagine. The reaſon of 
hiring ſervants at firſt for eleven months only is, becauſe the 
ſervant may prove idle and good for nothing, and the maſter, 
as a prudent man ought to do, avoids bringing a charge 
upon the pariſh, till he has had experience of the diligence 
and fidelity of his ſervant: and when he has had eleven 
months experience of his diligence and fidelity, then if he 
hires him a ſecond time, that is grounded upon his good 
ſervice during the former hiring, but ſtill the ſecond | hiring 
muſt be as full as if the firſt hiring were out of the uo 
RS ; w» > v8 n 


7 
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And if the firſt hiring were out of the caſe, then the ſecond 
would ſtand in the fame parity of reaſon with what I men- 


— tioned before, a ſingle hiring and ſervice for eleven months, 


which it is agreed will give no ſettlement. 


If there was any fraud, the juſtices ſhquld have examined 
into it. We cannot judge of the fact, but the law upon the 
fact. 1 Ven. 310. 1 and refuſal is evidence of a 

converſion to a jury, but not to the court. 1 Roll. Abr. 523. 

10 Co. 56. Hob. 187. 1 Ven. 401. 1 Sid. 127. Hutt. 10. 

Salk. 531, If that caſe of the pariſhes of Overton and 

Steventon was open again, I ſhould not readily go inta that 

opinion. | 
The court took time to conſider of it, and at the end of 

the term they held, that as the law now ſtands, the ſeveral 
hirings and ſervices that were ſtated could give no ſettlement. 

They ſaid it would be dangerous to depart from the words 

of the ſtatute, and if they once did, they ſhould never know 

where to ſtop. Wherefore the order was quaſhed *. 


—_— | * 
Vide the caſe of Milwich and Creyton, Burr. Settl. Cal. 434. 
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£86]: Faſter Ferm 


Sunday a day in 
rules, unleſs the 


..Ar(t or laſt, 
Salk. 624. 


S-- - 


4 Georgii Regis, In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice, | 
Sir Littleton Pqwys, Nut. 5 

Sir Nobert Eyre, Knt. | Juſtices. 

Sir Jobn Forteſcue Aland, Knt. - 1 80 
Nicholas Lechmere, Eſquire, Attorney-General. 


Sir William Thompſon, Knt. Solicitor-General. 


Memozandum. This term the Lord Chief Fuftice Parker 


was made Lord Chancellor, and Mr. Jaffice Pratt ſuc- 
ceeded him as pr ng Fuſtice, and Mr. Baron Forteſcue 
came down into the King's Bench, and was ſucceeded by Sir 
Francis Page the King's Serjeant, and Sir Edward Nor- 
they, Knt. was removed from being Attorney-General, and. 
Nicholas Lechmere, Eſquire, was made Attorney in bis 
3 | FFF 


* 
1 — 
* * — — * 1 2 
* * p * - * 4 . - * 


Anonymous. 


T HE writ was returnable zoth January, and the bail- 


bond aſſigned 4th February, between which and 3oth 


January a Sunday happened. Et per Curiam-: It is well 
aſſigned, for Sunday is to be reckoned as one of the four 
days (there being no more allowed in actions laid in London 
or Middleſex.) And ſo it is in rules to plead, except the firſt 
or laſt day happen upon a Sunday; with this difference, that 


[ 87] if the rule be given upon a Sunday it goes for nothing, but 


if it expires upon a Sunday, the defendant has all the next 
day to plead in, br Þ 


Lanquit 


A 
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Lanquit ver. Jones: | 
T* Sheriff returned to a fieri facias, that the defendant Rule on exccuy 


is clericus beneficiatus nullum habeus laicum frodum 2 7 "ng 
within his bailiwick ; whereupon a fieri faciat de bonis eccleſi- bonis cecleſf 

eie iſſued, directed to the late biſhop of Sarum in one cis. 
— and in another between the ſame parties directed to the 
reſent biſhop. And upon affidavit that the debts were levied 
= n, the court made a rule upon the executors of the 
biſhop, to return the firſt writ, and upon the new biſhop 
to return the ſecond. 9 | 


Drake verſ. Taylor. 


Tru vicar libels for tithes of turnips, and lays his title to where the que. 
them „p and endowment. The defendant tn 1s whether 
pleads, that there is a rectory impropriate, and that time out df Peine 
pf mind the rector has taken tithes of turnips. And Jaſt term totithes, no pro- 
he moved for a prohibitian pro defectu triationis, and obtained bibition * | 
A rule ni. And now Reynolds ſerjeant came to ſhew cauſe | 
unſt a prahibition, for that turnips are a late improvement 
in Norfolk (where the matter ariſes), and quoted 2 Roll. 
Ar. 310. Z. 5. 1, 2. And where the matter is originally of 
ecclefiaſtical conuſance unmixt with any temporal ingredient, 
no prohibition lies. The vicar is prima facie intitled to no- 
thing, unleſs he ſhews a right either by preſcription or endow- 
ment. "Theſe endowments are of an eccleſiaſtical nature, 
and io is the extent of them. For anciently and until the 
ſtatutes of 15 R. 2. c. 6. and 4 H. 4. c. 12. the ordinary en- 
dowed the vicarge at his diſcretion. In 2 Brownl. 36. it is ſaid 
and agreed, that if there be a parſonage impropriate, and a 
yicarage endowed, and there be any difference between them, 
it ſhall be tried and determined by the ordinary. In Scacca- 
rio et in C. B. this prohibition has been denied. 


Vorke contra. That rule which has been laid down, will 
ot be inſiſted upon now-a-days ; for the clergy will not pre- 
— to be exempted from the temparal juriſdiction, merely 
becauſe they are eccleſiaſtics. But in this caſe both parties 
are not eccleſiaſtics, for the libel is againſt the pariſhioner ; 
and it lays a cuſtom which is denied and muſt be tried, and 
that has always been good ground for a prohibition. We do 
not pray it for defect of juriſdiction, but want of trial of the 
preſcription, which is what the vicar grounds himſelf upon 
in making his title to the tithes; and the queſtion is not upon [ 88 ] 
the endowment, though I admit the preſeription ſuppoſes an 


dow nt. 
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Where a ſpecial 
requeſt is neceſ- 
ſary to be als 
leged, and 


where not, 


1 Lev. 48. 

2 Lev. 198. 
Lutw. 281. 
Poch. 160. 
Hutt, 2. 42. 73+ 
Lat. gg. 

Ley. 69. 

Lat. 208, 20g. 
1 Sid. 803. 


— 
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C. J. Though both parties are not eccleſiaſtics, yet the 
thing in controverſy belongs either to one eccleſiaſtic or ano- 
ther, for either the rector is intitled to the tithes or the 
vicar, and what matter is it to the pariſhioner who has them ? 
for he can only pay them to one. This is properly a diſpute 
what belongs to the vicar upon the endowment ; and that evi- 
dence which will intitle him to a ſentence below, will not ena- 
ble him to recover here, and therefore I am againſt a prohibi- 
tion. To which Powys and Eyre juſtices agreed. Et per 
Pratt J. If we ſhould grant a prohibition in order to try the 
cuſtom, and it ſhould be found againſt the cuſtom, yet that 
will not determine the queſtion upon the endowment ; and 
therefore we ought not to draw them out of that court, 
which may properly determine the whole matter. And be-, 
ſides, in the Spiritual court fifty years makes a preſcription, 
though it will not here, The rule for a prohibition wag 
diſcharged *. | 


Wallis ver/. Scott, 


HE plaintiff declares, that the defendant, in conſidera- 
tion the plaintiff would make him a ſet of fails worth 
45l. promiſed to pay ſo much for them upon requeſt ; and 
avers, that he made the ſaid ſails; and the defendant, altho* 
often requeſted, refuſes to pay. Demurrer inde. And Bran- 


thwayte ſerjeant pro defendente argued, that this being a ſpecial 


contract, the plaintiff muſt ſhew a performance of all on his 
part, which he has not done ; for he has nat averred that he 
made the fails worth 4.5/. and if they were not worth it, the 
defendant is not chargeable, 


Secondly, The action being founded upon the breach of 
contract, there ought to be a ſpecial requeſt laid; for this 
differs from the cafes where there is a precedent debt or duty 
wherepn to ground the promiſe, for there I admit the action 
is a requeſt. 2 Cro. 183, The defendant, in conſideration 
the plaintiff, being an innkeeper, would entertain the defen- 
dant's commiſſioners, promiſed to pay for their lodging and 
diet upon requeſt ; and there being nothing but the general 
licet ſaepius reguiſit', judgment was arreſted upon that diſ- 
tinction, between a collateral contract for a thing in fierz, and 
a precedent debt or duty. And to the ſame purpoſe is 2 Cre. 
523. In 2 Saund. 32. AHumpſit on mutual promiſes to 
perform an award, or pay each other 40/. upon requeſt ; and 
in an action for the 40. the declaration was held ill, becauſe 


— 


— * — 


2 


* But courts of equity do frequently determine upon the interpretation of 


endow ments. 


no 
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no requeſt was alledged, and the former caſes and differences 
were agreed. Here is no money to be paid till two things are 
done, neither of which appear; 1. 'The making the fails of 
ſuch a value, and 2. A requeſt to pay for them. 


Yorke contra. In actions upon the caſe the plaintiff may 
hy it as he can oven and is not obliged to a general inde- 
bitatus aſſumpſit. The value is part of the deſcription of the 
fails, and therefore when we aver we made the aforefaid ſails, 
-velaturas prædictas, that takes in the whole deſcription. As 
to the requeſt, the /zcet ſæpius reguiſitꝰ is ſufficient. But if 
not, yet the want of a ſpecial requeſt ought to have been 
ſhewn for cauſe of demurrer. The caſes in Crote can never 
be law, for they are after a verdict, when the court will in- 
tend a requeſt proved; and ſo is Pop. 160. TY | 
Biranthwayte replied. It is admitted that the value ought 
to beaverred; and the only queſtion now is, whether it be or 
not? Predie? will not be a ſufficient averment. In Yelv. 26. 
Treſpaſs for taking goods a perſona of the plaintiff, DA bk - 
ment arreſted for the inſufficiency of averring the property. 
"Theſe caſes as to the requeſt, being after a verdict, the argu- 
ment holds a fFortiori in this caſe, which is on a demurrer. 
The general requeſt, as alledged, may be ſince the action 
brought, and this at moſt is but an executory promiſe. 


Powys J. (abſentibus Parker et Pratt) thought the præ- 
dictas velaturas was ſufficient, Et per Eyre J. I do not 
think the value needed be alledged; but if it need, yet. the 
prædict' takes it in, for if the value be part of the deſcription, 
then it is averred that the plaintiff made ſuch a ſet of fails as 
was agreed upon, (that is) a ſet of fails which anſwers every 
part of the deſcription. | 


Where notice or a requeſt are by law neceſſary, there the 
general averment will not be ſufficient ; but it mult be parti- 
cularly ſet forth, that the court may judge whether the notice 
or requeſt were ſufficient. But in this caſe I take it no requeſt 
was neceſſary ; for on the making the ſails the money immedi- 
ately becomes due. If I promiſe a e that in conſideration 
he will make me a ſuit of cloaths, I will pay him ſo much, 
there needs no requeſt, for as ſoon as he has done his part, 
there is a duty veſted in him. And this differs from the caſes 
where the payment is to be to a third perſon, or where an 
award directs a requeſt. 04 | 


Afterwards, the court being full, Branthwayte mentioned 
Cro. Elix. 77 F g1. Hutt. 107. And Yorke quoted Tel. 
6b. 121. 3 

| WIL of 


wlſ. 258. 2 Cre. 639. And the former caſes | 


93 
89 ] 
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tf 2 Cre. 183, 523. were denied per Eyre J. and judgmerit 
given for the plaintiff, | | "rp 


[ 90 ] Dominus Rex verſe Inhabitarites de ivinghoe in Com? 
| 5 Bucks: 2 | 
Where there is. ON a ſpecial order of ſeſſions ths ud 0 tb be; 


an zag tot . that one Nicholas Young, being legally ſettled in the 
2 3 'o pariſh of Choleſbury, was at Michaelmas 1715, hired. into 
» Granger, yet the pariſh of Ivinghoe, by John Knight, to ſerve him as a 
= de ſhepherd till Michaelmas following. That he entered upori 
the firſt contract the ſervice, and continued with Knight till Lady- day, who 
it is a ſeule- then paid him half a year's wages, and left the farm to one 
—_ 7 Smith, who entered and took all the ſtock arid ſervants, and 
in harveſt time took Young off from keeping ſheep; and ſet 
him to harveſt-work, for which he paid him 5s. extraordina- 
ry, and at the year's end 12 him the other half year's wages. 
That Knight, when he left the farm, never told Voung he was 
no more his ſervant, nor were there any tranſactions between 
them two towards diſſolving the contract; neither did Young 
ever make any new contract with Smith for the laſt half year. 
And the juſtices adjudged the ſettlement in Ivinghoe; where 


the hiring and ſervice were. 


Denton moved to quaſh the order. Becauſe to make a 
ſettlement there muſt be both a continuance of the contract 
and ſervice ; both which were broke off at the half year's end. 

2 Rym. Mich. g Annae, Paroch' Rudſwick et Dunsfole, Salk. 538. 
* There was a hiring and ſervice for a quarter of a year, then 
for half a year, and afterwards for another half year ; all which 

were held to give no ſettlement. 

Yorke. By8 & 9g VIV. 3. c. 40. it is required, that the 
party continue in the ſame ſervice for a Feat, There muſt be 
an identity of the ſervice; it muſt appear to be the ſame maſter, 

which this is not, and here is an alteration of the wages. 
'The court will not conſider what is moſt for the benefit of 
the ſervant, but which is the proper pariſh to be charfed ; it 
is all one to the ſervant where he is ſettled. _ 


Reeve contra. It being expreſsly ſtated, that there was no 

new contract, the firſt muſt be taken to have continuance all 

the year, And if Smith had not paid Young the laſt half 

years's wages, no doubt but, as this caſe ſtands, he might have 

eome upon Knight for them. The 55. ſhew he was Kninght's 

fervant all long, for otherwiſe Smith had no occafion to give 

him that extraordinary pay: The ſtatute does not require an 

identity of the contract, for Hil. 10 V. 3. Paroch* Overton 

ä . et Steventon, a hiring and ſervice for half a year, and then a 
[ 91 ]- hiring for a whole year, and a ſervice for half, was held to 
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fait ſettlement: So Paſcb. 1 Geo. B. R. Rex v. Inbabi- 


antes de Brightwell in Com. | Berks. there was a hiring and 14: Am. 
fervice from three weeks after Michaelmas 17 12 to Michael- 


mas 1713, then a hiring to the ſame maſter for a year, and a 
ſervice for eleven months; and this was held a good ſettle 
ment. The ſtatute 3 & 4 ,. & M. c. x1. fays, that a 
binding and inhabitation ſhall gain a ſettlemert, ſo that by 
the words a binding is required; and yet Trinity 13 M, 3. 
B. R. Rex v. Inhabitantes de Eccles in com* Norf*, it was 
held, that if the maſter to whom the binding was, aſſigns his 
apprentice over to another, 4 bare inhabitation forty days with 
the aſſignee gives a ſettlement: In this caſe there is a hiring 
and ſervice for a year in the pariſh of Ivinghoe, and that is 
ſufficient, 1 | 

Lee. By 13 & t4 Car. 2. c. 12. forty days inhabitation 
gave a ſettlement. But it being found, that diſeaſed and diſ- 
orderly perſons often came into pariſhes and ſtaid out the 
time, it was thought proper by the ſtatutes of 3 &@ 4, & 8 & 
9 WY. z. to require a hiring and ſervice for a year. And this 
was thought 4 good remedy, becauſe it was ſuppoſed no body 
would incumber themſelves with a ſickly or diſorderly perſon 
for a whole year, who perhaps would have diſpenſed with 
them for forty days. And it is not preſumed, that a perſon 
having ability of body enough to ſerve a year, will become 
chargeable ; and he is looked on as bringing ſo much ſub- 
ſtance into the pariſh. I agree the word ſame in the latter 
ſtatute is a word of relation, but it will be ſatisfied by refer- 
ring it to the ſame place. Thoſe ſtatutes have always had a li- 
beral conſtruction; as before 3& 4 M. & MH. c. 11. that 
bearing offices in a pariſh amounts to notice. Show. 12. So 
the ſtatute ſays, any unmarried perſon having no child; and 
yet a perſon having a child which was grown up, and no in- 
cumbrance to him, was held to be within the ſtatute. So 


| Paſech. 10 Annae Regina v. Paroch' de Aldenham, and Mich. 


t Geo. St. Saviour's Southwark, marrying within the year 

was held no hindrance of the ſettlement. Salk. 527. 529. 
Yorke. The caſe is within the very words, for the ſtatute 

ſpeaks only of perſons unmarried at the time of the hiring. 
C. J. The ſtatute requires two things; a hiring, and a 
continuance in the ſame ſervice for a year. There can be no 
doubt but that in this caſe there is a complete and perfect 
hiring for a year; but the queſtion turns upon the ſervice. 
Half of it was actually 2 ſervice to Knight, and the reſt in 
fact was a ſervice to Smith; but there being no new contract 
with Smith, nor any diſſolution of the. firſt contract with 
. : ſeems conſiderable,  _ the whole ſhall not 
OL. I. | | be 
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Ante 83. 


Salk. 479. 


— 


1 
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be taken to be a ſervice to Knight. As if I lend my ſervant to 


a neighbour for a week, or any longer time, and he goes ac- | 
- cordingly, and does ſuch work as my neighbour ſets him 


about; yet all this while he is in my ſervice, and may rea- 
ſonably be ſaid to be doing my buſineſs. 4g —— 

If the firſt contract be not diſcharged, it muſt have a con- 
tinuance,. and under it the ſervant is intitled to demand his 
wages of the-firſt maſter : and the gs. given by Smith. is no 
argument to the contrary, no more than if in the caſe, I put 
before, my neighbour had given my ſervant a gratuity for his 
extraordinary trouble. What agreement there was between 
Knight and Smith, nom cau/?at, but here js no act done by 
the ſervant that ſhews his conſent to change his maſter. And 
therefore I take this to be a ſervice for the whole year, purſu- 

t to the firſt contract, and conſequently the ſettlement is at 
——— where the ſervice was. 


Powys J. The private reaſon that we went upon in the 


King v. the Inhabitants of Haughton, where it was held, 
that ſeveral hirings and ſervices for eleven months gained no 


ſettlement, was, becauſe if we ſnould once get out of the ſta- 


tute, there would be no end; and by the ſame reaſon that we 
abated one day we might abate two, et fic in infinitum, 1 


think in this caſe the ſettlement is in Ivinghoe. 


Eyre J. And ſo do I. This is a contract for a year be- 


tween Knight and Voung, and not to be diſſolved during tlie 


year without both their conſents. There is actually no con- 
ſent on one ſide, and but an implied conſent on the other. 
It weighs nothing with me, that Smith paid the laſt half 
year's wages; for I look upon him ay as a perſon to whom 
the ſervarit was lent, and there is no doubt but that Young 
-might have demanded the wages of Knight. The paying the 
55. is fo far from being an argument that the contract was 
diflolved, that it is to me a ſtrong evidence of its continu- 
ance ; for when Smith goes to ſet him about harveſt-work ; 


No, fays he, I was hired to be a ſhepherd, and had ſmall 


wages accordingly ; and thereupon the other agrees to give 
him 58. an equivalent for the hardneſs of the work. | 

Forteſcue'J: The difficulty ariſes upon the word ſame, 
which may extend to maſter, pariſh, and buſineſs.” And tak- 
ing it in thoſe ſenſes, this caſe comes within the words of 
the ſtatute ; and there can be no doubt but that it comes 
within the reaſon of it; for he is no more likely to be charge- 
able now, than if he had actually ſerved Knight all the 


2 Upon the reaſons which have been given, 1 think, 


© is the ſame maſter, the lame ſort of ſervice, in the ſame 


a -* 
LE. 
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pariſh, and a continuance of the contract throughout the 
whole. The order was confirmed. «i Erie 8 


Dominus Rex ver/: Motherſell, _ e if 93] ' 


1 PON a motion for a new trial, the judge certified the What corpora- . 
ſpecial matter in writing, and the court refuſed to hear mere el $$ 
any affidavits of what paſſed at the trial, looking upon the in in evidetsss : „ 
certificate of the judge, who was an indifferent perſon, to be 
of a much higher nature than tlie oath of the party intereſted, " 
and therefore ordered the counſel to take the fact as it was af 
ſtated by the certificate, and not argue about the fact, but 5 
the law upon the fact. And the queſtion being, Whether a 4 
particular matter offered in evidence was well over- ruled by | 1 
the judge, the court ſaid, that if he had rejected that whic 
was good evidence, it would be ground for a new trial; but 
if the matter offered was not legal evidence, then the firſt 
verdict ought ta ſtand. And as to that, the fact was, that on 
an information in nature of a guo warrants, the proſecutor 
produced in evidence a book, which appeared to be only 
minutes of ſome corporate acts ten years ago, all written by 
the proſecutor's clerk, who was no officer of the corpora- 
tion. And this being oppoſed by the other fide, as having 
never been kept amongſt, or eſteemed as one of the corpora- 
tion-books, in which .the entries were always made by the 
town-clerk, and there being ſome ſuſpicion that this book 
was not genuine, the judge, before he admitted it to be read, 
required an account where it had been kept for theſe ten 
years, and whether any body had ſeen it before ; which the 
proſecutor not being able to give him any ſatisfaction in, he 
rejected it. Et per curiam, corporation books are generally 
allowed to be given in evidence, when they have been pub- 
licly kept as ſuch, and the entries made by the proper officer ; 
not. but that entries made by other perſons may be good, 
if the town-clerk be ſick, or refuſes to attend; but then that 
muſt be made appear. Whoever produces a book, muſt 
eſtabliſh it before he delivers it in, We often make people, 


b - * 
_— — 


1 
rr 
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In the caſe of Ladock and St. Enoder, Burr, Settl. Caf. 179. John Roberts 
was hired for a year in Ladock, His matter died within the year, leaving 
William Huddy of St. Enoder his executor. The executor alked the ſer- 
vant if he was willing to ſerve out the year with him. The ſervant agreed ta 
it, and did ſerve the executor in St. Enoder during the remainder of the year, 
By the court, this is a continuance of the ſame ſervice; the contract was nog 
diſſolved by the death of the maſter ; and the ſervant gained a ſettlement in 
St. Enoder. And this is a ſtronger caſe than that of Ivinghoe, the aſſignee of 
the farm in that caſe being a mere ſtranger, whereas this was tha caſe of an Cx» 
ecutor, on whom the law caſts a privity of contract. 7 


O 2 | when 


ö 
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What is a good 
certificate with- 
in 8 & 9 W. 3. 
c. 30. 


Inſant dee ares 
the uſes ot a 
fine to be ſuf- 
fered at full 
age, then he 
may deela e 
cher uſes. 
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when they produce deeds, give an aceount where they have 
been kept, and how they came by them. Therefore we are 
of opinion, this evidence thus offered was well over-ruled, 
and n there muſt be no new trial. 


Hunt's Cafe: 


T H E court granted a mandamus on 1 Geo. aoainſt: mu- 
tiny and deſertion, directed to the juſtices of peace, for 
them W compel the treaſurer of the county to reimburſe 2. 
conſtable the extraordinary charges he had been at in providing 
carriages on the expedition into Scotland, 


Between the Pariſhes of Horncaſtle and Boſton. 


A BEING legally ſettled in Boſton, came into Horn- 
eaſtle as a certificate - man; and the juſtices thinkin 

the certificate not ſufficient, made an order to remove dim 
back to Boſton. And now upon motion to quaſh the order, 
it appeared that the certificate was ſigned by the church-war- 
dens or overſeers, as 8 & g WF. 3: c. 30. directs; and that 
it was atteſted by two as witneſſes, who were juſtices of 
the peace, The ſtatute requires it to be atteſted by tw 

witneſſes, and allowed by two juſtices of the peace. An 

Cheſhyre inſiſted, that this was a better certificate than 
ſuch a one as is mentioned jn the ſtatute ; for the at- 
teſtation of the fi igning it is only to ſatisfy the juſtices, that 
it is the hand of the pariſh officers ; and nothing can be fo 
ſatisfactory to them as what they | ſee. And it is not requiſite 
that there be four diſtinct perſons, two to atteſt, and two ta 
allow; but the juſtices that allow the certificate may act in 
poth capacities. To which the court agreed, when it appear- 
ed they took upon them to act both as witneſſes and juſtices; 
but here it only appeared they ſubſcribeg as witneſſes, for 
there are no words of allowance. If this ſhould be' held 
good, the juſtices may be drawn in to fign as witneſſes, when 
perhaps they do not ſo much as know what the inſtrument i is, 
and never imagined what they did would paſs for an allow- 


ance. The certificate was held void, and the order con- 
firmed, | 


Froſt verſ. Wolveſton. In C. B. 


AN infant coyenants to levy a fine by fuch a time to bh 
uſes. Before the time he comes of age, then the fine is 
levied, and by another deed made at full age, he declares it 
to be to other uſes. The court held the al deed ſhould be 
that which ſhould lead the eh. 


Loyd 
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A niſi prius in DNN coram +" C. F. de B. R. 


MARRIED woman gives a promiſſory note as a Forbearance as 
A feme-ſole ; and after her huſband's death, in conſidera- l — 
tion of forbearance, promiſes to pay it. And now in an ac- *r rn; = coat 
tion againſt her was inſiſted, that tho? ſhe being under co- fore. 
yerture at the time of giving the note, it was voidable for 
that reaſon ; yet by her ſubſequent promiſe, when ſhe was of | g5 ] 
ability to wal. a promiſe, ſhe had made herſelf liable, and 
the forbearance was a new conſideration. But the C. J. held 
the contrary, and that the note was not barely voidable. but 
abſolutely void ; and forbearance, where originally there is 
no cauſe of action, is no conſideration to raiſe. an aſſumpſit. 
But he ſaid it might be otherwiſe where the contract was but 
yoidable. And fo the plaintiff was called. Vide 1 Ven. 120. 
159. Salk. 29. Yel. 50. 184. 2 Saund. 261. Heb. 18. 

' 216. Pop. 152. 177. Lat. 21. 141. - 


Anonymous. 


At niſi prius in Middleſex, coram Pratt, C. 7. 


. E queſtion in ejectment being parcel or not parcel, a Survey, Where. 
ſurvey was offered in evidence on the plaintiff's ſide, *9n<c- 
which was taken by one under whom the leſſor claimed, 
wherein the lands in queſtion were included. But this be- 
ing an act to which the defendants were not privy, and con- 
ſequently not bound, and it being dangerous, and tending 


to encourage people to take more than their own intg a r 
yey, the chief Juſtice rejected 7 5 


Stafford ver /. the city of London. In Candi. 


11 H E plaintiff being a co- leſſee with A. brought his bill one leſſee atone 
to haye the rent apportioned on a partial eviction, And canuot come 


becauſe the other leſſee was neither plaintiff nor defendant, A 
2 if he refuſed to be a plaintiff he might be made a de- ment. 
endant) the bill was diſmiſſed with coſts. And inſtances S8. C. 1 Will. 
were cited where bills have been diſmiſſed for want of parties, Rep I |} 
| as well ag where cauſes have been put off only. 


Trinity Term 
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Order upon #p- N N ander of two juſtiees is quaſhed at ſeſſions upon ap- 
ying, of the 
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On 8 Ann. the 
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00 4 Georgi Regis. In B. R. 


.% 


Sir John Pratt, Knt. Lord Chief Juſtice. 

Sir Litlleton Powys, Kat, | 

Sir Robert Eyre, Knt. Juſtices, 

Sir John Forteſcue Aland, Knit. + 

| Nicholas Lechmere, Eſquire, Attorney-General. 
Sir William Thompſon, Kant. Solicitor-General. | 
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Dominus Rex ver/. Inhabitantes de Almanbury in 
com” Ebor'. 


peal, without ſaying, at the appeal of the party grieved, 
And this was objected, in order to-quaſh the order of ſeſſions, 
compared to the caſe of a complaint that a-man is likely 
to become chargeable, which has been held ill, becauſe the 
complaint muſt be by the church-wardens and overſeers. 
And the caſe of Rex v. fir Thomas Putt, inquiſition at 
ſeſſions coram A. et al ſociis ſuis, was held ill, for there 
muſt be two, and nothing is preſumed in a limited juriſdic- 
tion. And the court here inclined to quaſh the order for 
this fault, till they were informed the precedents were moſt 
of them fo, and for that reaſon and that only, as the C. J. 
gectared, hi frder was confiraied. ele, j 


'F* HE landlord having arrears of rent due ta him, dies in- 


landlord muſt 
demand, or the 
ſheriff is not 


teſtate. The plaintiff in this action ſues out execution 
on a recovery againſt the defendant who was the tenant, and 


bound to ſecure levies the money by ſale of the goods. Then adminiſtration 


of the inteſtate's goods is committed to A. who, thereby be- 
came intitled to the arrears, and now moved for a rule to 
have one year's rent out of the levy-money, purſuant to the 


ſtatute of 8 Ann. c. 17. And Robins urged, that though he 
. ac Was 


2 
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was not adminiſtrator at the time of ſerving the execution, 
yet as ſoon as the adminiſtration is committed, it relates to 


101 


the death of the inteſtate, ſo that he may bring treſpaſs or As to what acts 


trover for goods taken between the death of the inteſtate and 
the commiſſion of adminiſtration, 3 Lev. 55. 3 Mod. 276. 
Datk. 295. Sed tota curia præter roy: 7 

lations, which, are but fictions in law, ſhall not diveſt any 
right veſted in a ſtranger meſne between the inteſtate's death 
and the adminiſtration. The ſtatute, it is true, was made for 
the benefit of landlords, and to prevent the tenant's ſettin 
up a ſham execution to defeat him of the rent. He has ſtil 
the ſame remedy that he had before, and if he will have the 
additional remedy, he muſt make himſelf capable of it, 
which the adminiſtrator here could not. He could not de- 
mand the rent, it not being certain he would be adminiſtra- 
tor; for the ordinary might refuſe, and the ſheriff is not 
obliged to wait and ſee if any body comes and demands the 
rent. He cannot take notice what arrears there are, but if 
the landlord comes and acquaints him with it, then and not 
till then is he obliged to ſee the year's rent ſatisfied before re- 
moval of the goods. If it ſhould be otherwiſe, it would be 
in the power of him that is intitled to adminiſtration to de- 
feat the plaintiff of his execution. For ' ſuppoſe he never 
takes adminiſtration, muſt. the execution ſtand ſtill? If the 
landlord himſelf had not demanded before removal, he had 
been too late. Here was no landlord at all, ſo that there 
could be no demand ; and it is now too late to aſk it. : 


Between the Pariſhes of Murſley and Grandborough, 
| in com' Bucks. ou 


0 from Murſley to Grandborough. Upon appeal to the 


quarter-ſeſſions they ſtate the caſe ſpecially for the opinion of 


That John Chappell, before his marriage with Suſanna his 
wife, was ſettled in the pariſh of Grandborough. That fir 
John Fetherſtone, by indenture dated 24th September 1667, 
did demiſe and grant to Robert Eddin, his executors, &c. 
one cottage with the appurtenances of the yearly value of 


30s. in Murſley, for ninety-nine yeats, at 13. rent. That 3d 


Auguſt 1689, Eddin aſſigned to Goddin in truſt for Mary 
PAD for like, and then to William Eddin his ſon for the 
reſidue of the term. That Robert, Mary and William died, 
and Suſanna the wife of William, as adminiſtratrix, became 
intitled to the term, and May 11, 170, in eonſideration of 
155. demiſed to Nicholas Eymes the ſame cottage Gn 


- 


adminiſtration 

ſhall relate to 
the death of the 

contra; for re- inteſtate. 


Y an order of two juſtices, John Chappell was removed A mon cannat 
from his term. 


[98] 
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dne bay of building, being the ſouth part thereof, with 2 
leaftowe for an habitation for herſelf) for twenty-four years, 


at a'pepper-corn rent. That ſhe lived in that part of the 
_. premiſes ſo reſerved, and married the ſaid John Chappell ; 


and whether he is ſettled thereby in Murſley, was the queſ- 
tion; and the ſeſſions adjudge it no ſettlement, and con- 
firmed the order of the two juſtices for his removal to 
Grandborough. | 1 
Denton now moved to quaſh both the orders, John Chap- 
pell being legally ſcttled in Murſley. For where a mam has 
an eſtate in any pariſh, he gains a ſettlement if he lives there; 
It has been often adjudged as to a freehold. Mich. 10 W. 3. 
Ry/twick et Harrow, Salk. 524. And * 11 Ann. Har- 
row et Edgware, it was reſolved in the caſe of a copyhold of 
a man's on for life, though but 255. yearly value. 


Darnall ſerjeant. He muſt be ſettled in that! patiſh where 


dhe eſtate of his wife lay, and on which he inhabited. For 
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he coming by marriage to that eſtate, does not come to 
inhabit under the circumſtances mentioned in the act, liable 
to become chargeable, and ſo not ſubject to be removed. In 
that caſe of Ryſtwick and Harrow, Holt C. J. faid, the 
terms not removeable and ſettled, are one and the ſame thing; 
becauſe ſuch a perſon is not within the authority of the 
juſtices. He that comes to an eſtate by deſcent, purchaſe or 
marriage, is not a perſon that takes a tenement within the 
intent of the act. | 


Reeve contra. The wife has bat the truſt of a ſmall part 
of a cottage, for the legal intereſt of the eſtate is in Goddin. 
This is but an eſtate for years, and that has never yet been 


_ adjudged ſufficient to give a ſettlement. A freehold has, 
and ſo has a e for that is by cuſtom become a dura- 
ble eſtate. An 


the ſame argument may be uſed, if this 
holds, where he takes a leaſe, for years not of 10l. value at a 
raek- rent. | | LECT err 

Lee. The wife takes the term as adminiſtratrix, ſo he is 
only intitled-in ater droit; and as it is under 100. per ann. 
value, he is likely to be become chargeable, and ſo may 


be removed. 


Curia. This is not a cafe within the intent of the act, 
which was to. prevent perſons running up and down from 
one pariſh to another, till they become vagabonds. But a 
man who comes to ſettle upon his own, is not to be conſi- 


dered in: that view; and be it for life or years, the law is the 
_ fame. This is not a taking a tenement under 1060. per ann. 


for the 18. is not reſerved às a rent, but only an acknow- 


ledgment 
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Jedgment uſually paid on long leaſes. The caſe of a copy- | 
hold is ſtronger than this, for that is but an eſtate at will. 
The way to make him chargeable, is to ſtrip him of his 

den, for he may not be able to let it. The orders wers 
quaſhed. 6, 


Dominus Rex verſe Inhabitantes de Hates Owen. . 


HE ſeſſions, reciting that Joſeph Higgen was bound out Seſſions cannot 

by indenture as the ſtatute requires, to John Parks, and *'<bargeap | 
being me, and having the king's evil, and in the opinion — of ſick⸗ 
of ſurgeons incurable: therefore the ſeſſions diſcharge the nels, 


maſter from his apprentice; and four juſtices ſign the order, 


Darnall ſerjeant moved to confirm the order, becauſe the 

maſter cannot now have the end of the binding, which was 
the ſervice of his apprentice. 
Willes contra. The ſtatute only empowers the juſtices to 
diſcharge for miſbehaviour, and not for ſickneſs. Beſides, 
allowing- they had a power to diſcharge, yet here they have 
not executed it as the ſtatute requires; for it is not inrolled 
neither is it mentioned to be by a juſtice of the quorum. 
There muſt be four juſtices, one of the quorum. | 

Both exceptions to the form were held good. But the 
court quatked the order as to the ſubſtance, for the maſter 
takes him for better and worſe, and is to provide for him in 
fickneſs and in health. h 


 Hinchcliffe verſe Payne. 
AYNE the father, being in contempt in Chancery for (cape warraoe 


non-payment of money, an order is made upon him. where granta- 
Payne the ſon reſiſts the ſervice, for which contempt he is ble. 
committed to the Fleet, and turns himſelf over to the King's © 100 ] 
Bench, and goes at large till he is taken up by an eſcape 
2 and committed to Newgate. Now he moved for a 
ſuperſedeas to that eſcape warrant, the contempt not bei 
ſuch an one as is within 1 Ann. c. 6. which ff only of 
contempts for not performing an order, which Payne the fon 
was not obliged to do. Et per Curiam : The father would 
have been within the act, but the ſon is not. The ſtatute is 
not to be extended by equity, becauſe it is againſt the liberty 
of the fubject, and this is a new power given only in parti- 
cular caſes; this is not one of them, and therefore not with- 
in the ſtatute. Whereupon the warrant was ſuperſeded, and. 
the marſhal directed to go to n take him into his 
cuſtody again, as was done in fir Thomas Tippin's cafe. 


| 3 Vor. I, F | Aires 


\ | 
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Aires verſe Hardreſsſs. 


If execution be A 1 TE RI # 1cias was taken out within the year, anda a 
taken out with- nulla nd returned; this is continued down, for ſeveral 
—— years, and then a capias ad ſatisfaciendum iſſued. And 
nued down, Whether that be regular or no was the queſtion, The court 
anc a new exe- took time to inquire, and the laſt day of the term the C. J. 
= ans © (aid, If this were a new caſe they ſhould think it hard to 
e 2047.2 take! away all ſcire facias s. But the practice had 7257 ſo Fs 
that there is no overturning it now. 1 Ju. _— 71. 
2 Mod. Caf. 288. 1 Sid. 59. 1 Keb. 1 > Clift> 4 "Off 
cina Brevium 96. Raſtal 1 155 Wherefore the be e 


was held regular. 


Dominus Rex verſe Skingle. 


＋ HE 43 Elia. c. 2. charges lands, tenements, tithes, &c. 

to the poor's rate. By a private ſtatute for erecting 

workhouſes in a Colcheſter the poor are provided for in another 

manner, and the occupiers of lands and tenements are made 

chargeable : and after a rate an appeal is given to the ſeſſions. 

The defendant was parſon and rated for his tithes, and ap- 

als; and becauſe the word tithes was not in the act of par- 

13 which the ſeſſions looked upon as an abſolute repeal 

of tlie 43 Elix. guoad Colcheſter, therefore they diſcharge 

him. Et per Curiam He ought not to be exempted but 

- by expreſs words, being liable before. Here he is an occu- 
pier of a tenement, for tithes are a tenement. 1 Vent. 173. 

2 Leu. 139. Lutev, 1563. 1 Int. 6. Dy. 83. Litt $. 647. 

2 H. 8. c. 7. Co. Litt. 159. Cro. Fac. 301. 2 Inſt. 625. 

Comyns 26z. — the order of ſeſſions was quaſhed. Powell v. 
n Bull, C. B. this queſtion determined in the ſame manner. 


Tithes are a te- 
nement, 


C a; ] Dominus Rex ver ſ. Arnold. 


At niſi prius in Middleſex, coram Pratt, C. 7. 
"No parol evi- PNDICTMENT. againſt defendants, for that they being 


— ol -. ET. . two wig pairs debito modo 
* appunctuat refuſe to join with the overſeers in making a 
ns. A 5 's-rate,. And the C. J. held the proſocutor to ſhew an 
appointment of the overſeers under the hands and ſeals of 
two juſtices, as the ſtatute requires. And he rejected parol 
3 becauſe he faid it muſt be produced, that he mig 
Judge whether it was a ſufficient appointment. . He quot 
Willoughby v. Dixey, in C. B. where a will entered! in the 
Spiritual court books to be defivered out to the executor, .W 
refuſed to be read, till application and refuſal of the executor 
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Was proved. And the fame in Sir Edward Seymour's caſe as 

to a deed, Defendant acquitted, | 4 


Baker verſ. Lord Fairfax. Ibidem. 


ON an iſſue out of chancery, one of the witneſſes, after Pepoſitions 
his depoſitions taken, became intereſted, and confeſſing it 3 ty 
now upon a voire dire he was rejected. Then it was deſired witneſs be- Fl 
to read his depoſitions as if he was dead; and a cafe was comes intereſt- 
urged, where in chancery a witneſs was made executor and * 

revived the ſuit, and was read at the hearing. But the chief 

juſtice remembered the caſe in Salt. 286. which was the reſo- 

lution of two courts on a trial at bar; and ſo he refuſed to 


hear the depoſitions. 


* » 


tos 


| 


Dominus Rex ver/. Bennett. 


TPON the trial of an information in the nature of a gu Court divided 
warrants for exerciſing the office of mayor of Shafteſ- Pour » new, | 
bury, the jury found a verdict for the defendant ; and upon a mation in nature 
motion for a new trial great doubts aroſe, whether after à of a quo war- 
verdict for the defendant there could be any new trial, though - 
the judge ſhould certify (as he did in this caſe) that it was a 


verdict againſt evidence. 


" Afﬀeer the point had been twice ſpoken to in B. R, it was iy 
adjourned propter difficultatem to be argued before all the | +8 
judges of England, who being this term aſſembled at Ser- 


jeant's-Inn, the following arguments were made : 


Denton. New trials can only be granted by the ſuperior [ 102 } 
* courts, and not by any inferior ones, Trials at the aſſizes 
are ſubordinate trials, and under the inſpection of the ſuperi- 
or court out of which the record iſſues. In Stiles 466. which 
was the firſt new trial that ever was granted, it was ſaid by 
Glynne, that the court in theſe caſes has a judicial but not an 
arbitrary diſcretion, I muſt agree that generally na new trial 
ſhall be granted after a trial at bar, but yet in the ſcire facias 1 Will, Rep, 
_ againſt Bewdley, Trin. 11 Ann. which was brought to the 27. | 
har, and the jury refuſed to find a ſpecial verdict, the court 
ordered a new trial. | W 
It is objected, that this is a criminal proceeding. But we 
ſay, that ſince 9g Ann. c. 20. it has a mixture of civil. The 
relator is liable to coſts, and the ſtatutes of jeofalls extend to 
- it, And why ſhould not this be conſidered in the ſame view. 
as mandamus's, upon which new trials are granted frequently. 
The original writ of quo warranto was. merely civil. Old 
N. B. 107, Sid. 54, 86. 2 Inft. 282.  Raftal 540. Old 0 
Fut. 133, 134. and upon that the franchiſe, which was a 
ia 7: __ d 
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civil right, might be ſeized. _ Formerly indeed upon an infor: 
mation in the nature of a quo warranto, the party could only 
be puniſhed for the uſurpation. Tel. 190. Cre. Fac. 260. 
1 Bulft. 54. Co. Ent. from 527 to $64. but now judgment of 
ouſter may | Te pronounced. 

Theſe rights are of a high nature, ud. it mY be a great 
inconyenience to tie them up ſtricter than actions. Suppoſe 
the jury ſhould refuſe to find a ſpecial verdict, or the judge 
ſhould d. miſtake the law ; will therd not be a failure .of juſtice, 
if a new trial cannot be had ? Mich. 2 Gee. Rex v. Inhabi- 
tantes de WALLA, in an indictment for not repairing the 
highway, and Regina v. Inhabitantes de em Wilts, for ſuf- 
fering acock-bri ge to be in decay, new LE were granted, 


Pengelly ſerjeant. This is a proted. The ei ueſtion, where- 
in no defect of power is to be ſuppoſed he defendant can- 
not plead Not guilty. 2 Inft.-282. 2 Co. 24. J. 28. b. 
Hardr. 423. Gro. 5 Tac. 43. ut muſt diſclairh, or ſhew his 
right. It is the prerogative of the crown to determine civil 
rights by way of information, us the King brings his in- 
formation of intruſion in the Exchequer, which ; is but a 
common ejectment. And ſo informations by way of devene- 
2 which i th in effect an 1 4 T and in aaf 
es new trials are every da t Co Ext. 390. 
n A 8 


It will be no objection that the year is expired; for this 
proſecution was commenced within the year, and the judg- 
ment muſt be the ſame, becauſe it is to avoid all meſne acts. 
Ce. Ent. 527. 530. Trin. 8 Ann. Regina v. Barber. That 
was an loom on of this nature againſt the defendant, wha 
claimed to be burgeſs of Thetford. There was judgment by 
default, and then came a pardon, which was held on! 
diſcharge the fine, but not the judgment of offer. The 
fine here will be /alvs contenemento, according to magna char- 
ia and the bill of rights. Since the ſtatute this has all the in- 

eidents of a civil proſecution, the commencement only ex- 
cepted. Before the king only could haye it, but now any, 
private perſon may at perl Of coſts If no new trial be 
ted, the crown will be in a worſe condition than the ſub- 
; for here the yerdiet will be final, and no new informa- 

fron can be had. 


Earl ſerjeant contra, The * queſtion is, whether this. 
be a criminal or a civil proſecution ? For on the one hand, 
if it be of a civil nature, A nah a new trial may be. 
Fas and on the other hand, it * be admitted, that 
e 'no new trial enn he had. 
It , 
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It is not denied, but that at common law this information | 
was a criminal | proceeding ; whether the ſtatute has altered 
the nature of it is the doubt. We think it remains as it did 
before, The conſequence of it is ſtill fine and impriſon- 
ment, with this addition, that judgment of outer may be 
wen, which could not before; and becauſe the ſtatute has 
ade it more penal than it was at common law, therefore ſay 
they it is now changed from a criminal to a civil nature. 
This is ſuch an'inference, as I cannot ſee into the reaſon of: 
But ſay they, the ſtatutes of jeofails do not extend to criminal 
roceedings, but they extend to this; ergo this is not a cri- 
inal proceeding. I defire to know, whether it will be pre- 
tended, that they would have extended to this caſe without 
the expreſs - proviſion of the ſtatute ? Certainly they would 
not. And t liament was aware of that, and therefore 
added that clauſe. The firſt new trial is Stiles 448. and there 
the witneſs died of an apoplexy. Lord Townſend v. Dr. 
Hughes in C. B. 2 Med. 150. In ſcandalum magnatum a 
new trial was denied. Cannot the king releaſe, pardon, or 
ſtop this prafecytion ? Surely he may. In capital caſes the · 
defendant may plead autre foits acquit ; ſo careful is our law, 
that the ſubject ſhall never be bore down by the weight of the 
crown. 1 Sid. 405. 2 Keb. 402. 765. I Lev. 9. 1 Kab. 
124. are caſes where the defendant was convicted, and in fa- 
vorem libertatis a new trial may be granted. Mich. 3 W. & 1 Show. 226. 
M. Rex v. Davis, in an information for a riot a new trial = 
was denied. Mich. 7 V. 3. Smith v. Frampton, Salk. 644. [ 104 ] 
in an action for negligently keeping his fire, wherein the de- 
was acquitted, it was refuſed to be tried again, In- 
deed Paſ. 4 Fac. Rex v. Simpſon et 40, information for ſe- 
flitious words, after acquittal a new trial was granted, but 
whoever obferves the time that caſe happened, and that it 
was denied for law by Holt in Davis's caſe before cited, will 
think it of little weight. Paſ. 2 V. & M. Dr. Salmon's 
caſe, the defendant was convicted of perjury, and had a new 
trial; but the court ſaid it would have been otherwiſe if he 
had been acquitted.  Poſ. 5 Ann. Regina v. Clarke, in an 
inditment for a nufance, ater acquittal: the court denied a 
new: trial, till the defendant came in and conſented. It was $alk 6;2, 
in fir Jacob Banks's caſe, only becauſe he had carried - - 
t down by proviſo, which could not be againſt the crown. 
Mich. 3 Ang. Hartneſs u. fir J. Barrington, after the defen - 
dant had been acquitted of an afl, a new trial was denied. 
So Salk, 646. aftex acquittal far a liþel. | 22 
In this caſe the office ig determined, fa there can only be a 
fine and impriſoment. And if one new trial may be Had, 
mne fame reaſon will hold for a ſecond and a third, * 
> | * | y 
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\ 
| — can ſay where it will ſtop. Tt may oy that the ger de 
fendant may ws convicted on 4 ſecond trial, for want of that TY 

evidence Which acquitted him before. The caſe of Bewdl 


was only a ſeire farias, which is a proceeding purely civil, 3 . 
Vorke. This queſtion is of far greater conſequence to the pe 
ſubje& than the crown. It conſiſts. of two part? Oo 
þ 4s We trial can be granted i. in Nag of thoſe 
craſs? ..., +/+ - 


rs; Whether: cheey be any pacrkduter crutches in this 
caſe, to diſtingdiſh it from the pune ones, aud ſo induce the 
court-to refuſe it ? 


Firſt, When new trials firſt came in, they introduced a 
t alteration. The caſe of Fenwick v. Holt (which was an 
information, and not an indictment as ſome of the books fay) 
is full in point; and the court faid they could not do it with- 
out altering the law, which ſhews there is not a diſcretionary 
power. This is the rule in criminal cafes, which I ſhall ſhew | 
this to be. At common law uſurpations were a crime, a , 
contempt to the king, and an oppreſſion of the ſubject. A 
gu warranto agit in rem, an information in nature of a gua 
warrants in perſonam. The firſt charges a crime, and | 
the other a er of the franchiſe. This is all of the crown 
fide, which the civil rights of the crown are not, as quare | 
„ © tmpedits, which are of the plea ' fide. The replication con- 
[ 105 ] cludes, petit quad convincatur ; and ſo is Ce. Ent, tit. Dua 
i + -  warranto; now conviction implies - crime, This cannot be 
called an action; the proſecutor neither demands nor recovers 


any thing, et aftio nil aliud eft quam jus praſeſuendi in judicia 
quod ſibt debetur. 


When proceedings in eyre dropt, then informations came 
in, which are of a higher nature than the eee, a 
eyre. 2 Inſt. 282. 498. 

The ſtatute of ꝙ Ann takes notice of this an a mln | 
proceeding : as for the coſts, they are collateral, and cannot 
change the nature of it, The 4 & 5 M. . e. 18. 
gives coſts in perjury, where preſented as a miſdemeanor by 
| information; and can any one ſay it is now become a civil 
Lill, Eat. 248. proſecution? In the caſe of Strode v. Palmer it was held, 
that mandamus s would not come within the deſcription of 
actions, ſo as error might lie in the Exchequer chamber. 


The jury may take the law upon them if they will. Litt. 
368. The relator here is only appointed for the ſecurity 
of the coſts. In the caſe of Ilcheſter he died, and thereupon 


* defendant N to "uy the , . = the” 
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Fan, this is the cauſe of the crown. I omit his argument 
trom the facts in this caſe. „ 5 8 4 


Denton replied, 'The clauſe of jeofails was only thrown 
in, in majorem cautelam, as declaratory of the la. 
Pengelly. Sir T. Jones 163. new trial after conviction of 
PEW I eK it e * 
Afterwards in B. R. Pratt C. J. declared, that they had 
called in the aſſiſtance of the other judges, and that upon the 
whole they were equally divided; ſo no rule for a new trial 
could be made. The diviſion, as I was informed, was thus: 
for a new trial, in B. R. Pratt and Eyre: in C. B. King 
and Tracey; in Scacc.. Price and Montague. Againſt a new 
trial, in B. R. Powys and Forteſcue; in C. B. Blencowe 


and Dormer; in Scace. Bury and Page. N 781 1 
1701 Long ver /. Buckeridge. "RY , en [ 106 J 
— Intr. de Trin; 1 Geo. rot. 556, OG: 


EPLEVIN for taking the plaintiff's goods and chattles Attornment 
in the pariſh of St. Botolph Aldgate, in his ſhop therg, Where neceſſary. 
The defendant. avows the taking by diſtreſs for a fee-farm 
rent, and ſays, that king James the Firſt by letters patent, 
dated 24th May, 7th of his reign, dedit et conceſſit the pre- 
miſes (inter alia) to the grantees therein named, habendum 
to them and their heirs for ever, fenendum of him and his 
ſucceſſors, as of his manor of Eaſt Greenwich by fealty only, 
in free and common ſocage, and not in capite or by knights 
ſervice, reddendum to the king and his ſucceſſors the yearly 
rent of 221. in lieu of all rents, ſervices and demands iſſui 
out of the premiſes. That king James being ſo ſeiſed of this 
rent in right of his crown, by letters patent, 19th January, 
9th of his reign, gave the faid rent and ſervices to Lawrence 
hitaker and Henry Price, and their heirs. That Henry | 
Price died, and Whitaker furvived, and was ſole ſeiſed, and 9 
made his will, from whence and from a great many meſne 
conveyances (as a fine to the uſe of the conuſee, and a deviſe 
by him) the avowant brings down a title to himſelf; and 
then goes on and ſays, that he was ſeiſed in fee of this rent, | 
and avows the taking for arrears, and prays judgment and a 
return. To this the plaintiff has demurred, and the avowant wii 
has joined in demurree. i FE 
This cauſe was formerly ſpoke to at large, and the opi- 
nion of the court with the avowant. Only they reſerved one 
point to be further ſpoke to, whether the avowry is ill for 
want of alledging an attornment of the terretenant upon 20 


* 


= 
©. © * 1 

: = 
yp <5 + ww 7 


as Tarsrty TERM 4 Go. 
| Knee levied of the rent in queſtion, by James Bewly and his 
wife to William Buckeridge, under a deviſe from whom the 
Yorke pro qievente argued, that the avowry is ill, which 


1. Whether William Buckeridge the conuſee, who is al - 

ledged to be ſeiſed by virtue of this fine, was in at eommon 

I, or by the ſtatute of uſes? For on the one hand it is 

plain, that if he was in at common law, though the rent 

\ paſſed by the fine, yet it did not enable him to diſtrain with- 

out attornment ; and on the other hand it is as plain, that if 

A attornment was 

[ 17] 2. Suppofing he was in at eommon law, whether here is 

7 any other matter appearing . * this avowry ſubſequent to 

- the fine, which has cured this defect, and taken away the 
neceſſity of attorument as to the avowant ? 


As to the firſt it is to be obſerved, that this is a fine levied 
to the conuſee and his heirs, and it enures by way of grant of 
this rent, and after it is ſet out, there comes an averment 
that it was to ſuch uſe. 


If the matter had reſted upon the words of the concord 


taken at common law ; for it is a common law conveyance of 
the rent to him, and he muſt have been taken to have both 
the legal eſtate, and the uſe, which is the profitable intereſt, 


itſelf, there would have been no doubt but he would have 


\ 


{ 


unleſs ſomething further had appeared to control that intend- 


ment, and give it a contrary conſtruction. So it was held in 
the caſe of lord Angleſey v. Altham, Paſ. 8 V. z. B. R. 
Salk. 676. There a fine was levied, and afterwards a com- 
mon recovery ſuffered, wherein the conuſee of the fine was 
tenant ; and there being no deed to lead the uſes, it was ob- 
Latch. 247. 206. jected, that the uſe of the fine reſulted to the conuſor. Buy 
Palm. 483. the court held, that it ſhould be intended to the uſe of the 
conuſee, and in pleading need not be averred ; and ſo is Co. 
Ent. 114. 273. Plow, 477. But if it were to the uſe of 
EY the feoffor or conuſor, then it mult be ayerred. 
$ Mod, Ce. 71. Shortridge v. Lamplugh. Aſfich. 1 Ann. B. R. the queſtion 
fa, was upon pleading a conveyance by leaſe and releaſe, where 
no conſideration was ſhewn, nor expreſs uſe averred, whether 
it ſhould be taken to. go by way of reſulting uſe to the releſſor; 
but the court held it ſhould not, unleſs it were expreſsly 


| ſhewn, but that the eſtate and uſe veſted in the roleſſee, * 


If this de the proper conſtruction upon the face of the fine, 


conuſee 


then the ſubſequent averment that it was to tho uſe of the 
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tonuſee and his heirs; will not alter the caſe, nor make tim to * 

be ſeiſed by force of the ſtatute of uſes. For there is no room 1 


1 
for 'the operation of that ſtatute ; nor can it have any effect = 
Which the common law could not fully have without it. | 


Before the ſtatute of uſes, intereſts in larids fell under the 
conſideration of the legal fate, which was the poſſeſſion ; 
and the uſe, which was barely a truſt, an equitable right to 
receive the profits. ITheſe might ſubſiſt in different perſons, 
ant he who had the uſe Had no remedy but iri chancery. But 
on a, git to J. S: and his heirs; he would have had both the [ 168 ] 
-poſſeſſion and the uſe ; for lie could not be ſaid to be a truſtee | 
for himſelf, but the ule would Hñave merged in the poſſeſſion. 


Thus it ſtood at common law when the 25th H. 8. c. 10. 

was made; and that only operated where the poſſeſſion and 
uſe were divided, and drew the poſſeſſion to the uſe, and not 
the uſe to the poſſeſſion. But as to perſons who had both the 
poſſeſſion and the uſe, as they. needed not the help of {tis 
ſtatute, ſo it left them where it found them. 


The reſult of this is, that no perſon can be ſaid to be in N. B. Where 
by. the ſtatute of uſes, but he who before would Have onl _ 2 A. 
had the truſt; but in this caſe the conuſee would have had neuf of 2 
both the legal eſtate and the uſe, and therefore he tarinot be and B. in fee, 
ſeiſed by the ſtatute of uſes. And this diſtinction is warranted {My are both | 
by the authorities, 2 Roll. Abr. 1780. pl. 4. 2 And. 185, of vic, — 
Salk. go. And in Co. Litt. 309. 5. it is ſaid, that if a fine 113. vi 
be levied of a ſeigniory to another, to the uſe of a third perſon A 
and his heirs, he and his heirs ſhall diſtrain without attorn- 1 
ment, becauſe he is in by the ſtatute of uſes. By which it 
appears, that it being to the uſe of a third perſon, that makes 
him in by the ſtatute of uſes. 


2. Suppoſing the conuſee i in at comtnon law; and. that lie 
would have wanted an attornment to enable Tikes to diſtrain ; 


whether any other matter appears to have cured the want of 
it as to the avo-want? 


It has been inſiſted, that the comtilee deviſed it by is will 


under which the avowant claims, and that attornment is not 
necellary on a deviſe: 


This will be anſwered by conſſdering the nature and feaſon Attornmeng 
of attornment: An attornment is the agreement of the tenant hat. 

to the lord's ' conveyance of the ſeigriory to another hand. 
C. Litt. 309. a. The reaſon is; that by the comimon law 
there 9 to be a privity; that the tenant may know who to 
pay His rent to; and whoſe is a lawful or a tortious diſtreſs. 
Vaugb. 39. And this privity is . n by the 
tenant's accepting the tenancy; | 


Vol. I. 2 But 
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But then the lord could not by his. own act alone ſubject the 
tenant to the diſtreſs of another; and therefore if he —— 
away the ſeigniory, the priyity was deſtroyed, till the tenant 
had attorned by his voluntary agreement, or was forced to ' 
a guid iuris clamat, or a per que ſervitia, againſt whic 
he might have his proper defence. And this privity was 
neceflary to be continued on through every . 
iv. 135. 


And attornment was of uch 8 that by a grant in 
pais nothing paſſed without it, though by a fine —— ſuch 
things as lay in prendre paſſed, but not Gb as ſubſiſted in 
jure tantum, as a privity to diſtrain. Co. Litt. 320. 4. 


This was the caſe of him who came in by the act of the 
party only, but not where he came in by act of law, as the 
heir by deſcent, tenants in dower, courteſy, ſtatute-mer- 


"chant or elegit, deviſee or lord by eſcheat. he ground for 


-all this is, that they had no means to compel — 
and 6 Co. 68. a. my lord Coke gives this rule, uod reme- 
dio deſtituitur, reipſa valet, ſi culpa abſit. 80 that he who 
would diſtrain without attornment, muſt ſtand clear of all 
laches, which this conuſee does not; for he has ſlipt his 
time of bringing a guid juris clamat or a per que ſervitia, 
which muſt be before * e of the fine. Bro, quid 
juris clamat, ae B. on the writ of covenant to 
levy a fine. Plowd. 437. wu Pop. 63. 


And as the conuſee ſhall not diſtrain, ſo his Jeviſce hat 
not, for nemo poteſt plus juris ad alium transferre quam in 
2h eff. The bargainee of this conuſee could not diſtrain, 
though he would come in by the ſtatute of uſes. Co. Lite. 
309. b. 5 Co. 113. a. The reaſon of which is, that tho” 
the ſtatute ſapplies ſuch a defect in the bargainee's title, yet 
it meddles not with the bargainor's. And beſides, there is 
an interruption of the privity, which ought to have been 
handed n through all the ance. Cre. Elin. . 354. 
O 23. 


A Jeviſee cannot be in a better condition than a bargainee 
by deed inrolled. I agree an attornment is not neceſſary to a 


deviſe; and the reaſon given upon Litt. F. 586. is, that the 
tenant ſhall, not have it in his power to fruſtrate the will. 


But here, requiring an attornment doth not give the tenant 
that power; it only puts it in the power of the ain to de- 
Feat his, own deviſe by his on laches. 


In Co. Elia. 354; the caſe of a lord by eſcheat and A 35. 
viſee are coupled —— but ſurely they ſtand upon diffe- 
rent reaſons, In the cafe of an eſelwat the ä * 


440 s I, tor 


* 
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far the tenant comes in mediately ſubject to the ſuperior lord, 
whoſe title is paramount to the tenant's, which a deviſee's is 
not; for he comes in under the title of the deviſor, and is 
not a perſon to whom the tenant made himſelf ſubject, either 
mediately or immediately. 

It was objected, that this was but matter of form, 91 [ 110 } 
ſhould have been ſhewn for cauſe of demurrer, But I an- ; 
ſwer, that this is a neceſſary circumſtance to give a Powe to 
diſtrain, and is here the very merits of the cauſe, 


It was ſaid, a verdict would have cured this defect; but 1 
deny that, for by the fine the thing granted paſſes without 
attornment, and the qury may find conceſſit without it. The? + 
in a grant by deed J agree a verdict would have helped it; 
decauſe there nothing paſſes till attornment. Raym, 487. 


Squib contra. I agree the conuſee is in at common law, 
and that where the uſe paſſes to the ſame perſon, the ſtatute 
has no relation. Seigniories were at firſt inſtituted on a mili- 
tary account; and therefore attornment was brought in, 
that the tenant might not be obliiged to nuader nander 
in the wars. | 

Though the conuſee could not diſtrain without Manne 
ment, becauſe he could compel it by a quid juris clamat, per 
gue ſervitia, or quem redditum reddit, yet we are in the 
caſe of a deviſee, who has no means to compel attornment, 
and that is the reaſon why a deviſee may diſtrain without it, 
Litt. F. 586, 1 In}. 322. One that claims under letters 
patent may, and ſo may any body to whom no laches can be 
imputed. 6 Co. 68. 5 Co. 113. 39 H. 6. 24. Bro, Attorn. 
29. 5 H. 7. 19. Lands deviſed from the heir veſt before 


agreement, et interęſi ad 8s ſuprema haminum telamenta 
rata haberi. 


But admitting attornment . to SAS Wa ſet out; 
then I inſiſt, that it appears ſufficiently upon this record, an 
that an attornment is implicitly averred, For if attornment 
be neceſſary, then he could not be ſeiſed by force of the fine, 
and it is ſaid guod virtute inde the. conufee ſeiſitus fuit of the 
rent; neither can that part of the avowry be true, which 
fays, that the plaintiff became enerat' with the payment of 
the rent to they ee which he could not be, unleſs tho 
avowant had a title to diftrain, and he * have no lh 
without attornment. 


But even admitting that attornment was neceſſary, 4 
that none appears upon this record; yet the want of is 
ſhould be ſhewn for cauſe of demurres, for it is but a cirs 
cynſtance and matter of form, ſince the a& for the amend- 
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ment of the law : and there appears ſufficient for the judges 
to give judgment according to the very right of the cauſe. - 


' Yorke replied. The tenant might defend himſelf in a 


per quæ ſervitia; arid to give the deviſee a power to diſtrain, 
where the deviſor had not, is to ouſt the tenant of his de- 


| fence. | Suppoſe the conuſee had deviſed it immediately and 


died, would not there have been a new lord put upon the te- 
nant without his privity or conſent ? I agree, in an action of 
debt for this rent, the attornment would have been but 4 
circumſtance ; for, the rent paſſed by the fine, but not a 
power to diſtrain for it. And as to what is ſaid about fſeiſttus 
and onerat', I admit it to be true, that he was ſeiſed of the 
rent by force of the fine only, but had no power to diftrain, 
Adjournatur ; and iri a few days, 


Pratt C. J. delivered the reſolution of the court. This 
caſe is now reduced to a ſingle point, Whether it was neceſ- 
fary for the avowant to ſet out an attornment upon the fine 
to William Buckeridge, under a deviſe from whom lie claims? 
We are all of opinion, that for this fault the avowry is ill. 


It ſeemed to be given up at the bar, and therefore I ſhall but 


lightly touch upon it, that the conuſee was in at common 
jaw. The fine is a common law conveyance, by which both 
the legal eſtate and the uſe would have paſſed to the conuſee, 
without any declaration of uſes, according to the caſe of 
lord Angleſea v. Altham; and therefore the uſes need not 
have been averred; it is but expreſſis torum que tacite inſunt; 
whereas if it had been to the uſe of a third perſon, they 
muſt have been averred, in order to control the general 


ration 'which the fine would otherwiſe have had. This co< 


nuſee did not'want the help of the ſtatute, and therefore it 
meddles not with him, but leaves him in at common law. 
2 Roll. Abr. 780. pl 3: 2 And. 13. Salk. io; Ce: Lit 
300. 5. 

Since he is in at common law, it is not dilputed but that 
attornment was neceſſary to enable him to diſtrain; but the 
avowant ſays, he is in the caſe of a deviſee, and on a deviſe 
no attornment is neceſſary. This is true, that generally a 
deviſee ſhall diſtrain without attornment, but then his deviſor 
muſt have been enabled. If he had not that power, he 
could not transfer it, according to the rule in ſir Moyle 
Finch's caſe, Nemo poteſt plus juris ad alium 3 
guam in ipſo eff, This rule holds in all ſciences; in Jogic, 
Nil dat quod in ſe non habet; a bargainee has no more privi- 
leges than his bargainor, and of the two, he is to be aan 


bebe the deviſee, 5 Co. 113. 


The 
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The caſe of a deviſee and lord by eſcheat are unſkilfully 
coupled together in Cro. El:z. 354. as was mentioned at the 


dar; and though in the latter end of that caſe there falls an 


expreſſion obiter, which ſeems to make for the avowant ; 
yet that can have no weight; it is tenderly ſaid, and is di- 
realy contrary to the principal-caſe. There is no doubt but 
the lord by eſcheat may diſtrain without attornment, for he 
claims by title paramount, and the old privity revives. Mal- 
lorie's caſe, 5 Ce, ; PLANNED | 
And as we think it neceſſary an attornment ſhould be ſet 
out, ſo we are likewiſe of opinion that none appears upon 
this record. The conuſee was ſeiſitus, and the tenant ouerat 
by the fine only; but that paſſed no power to diſtrain. If 
this had been by deed, an argument might have been drawa 
from thoſe words, ' becauſe there nothing would have paſſed 
before attornment. We think likewiſe, that this is matter 
pf ſubſtance, and ſo the avowry is ill on a general demurrrer. 
Reeyt prayed to diſcontinue, becauſe the avowant is as an 
actor. Sed per Curiam It is the plaintiff's ſuit, and how 
e one may diſcontinue anather's ſyit ? Judicium pro guer's 
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Mandamus in 22 moved for a mandamus to the judge of tho 
- - nas ugh p'o; + court of Sandwich, to give judgment upon a verdict, 
diciunm. though he had granted a new trial for exceſſive damages 
| without payment of coſts. And for the mandamus he quoted 

A judge of an ; Ven. 187. Raym. 214. 2 Keb. 871, And he likewiſe in- 
rot tiſted, that a judge of an inferior court cannot grant a new 
Au tral, trial, as was held by Holt C. J. Mich. 1 Ann. Hall v. Hill, 
| 5 1 Mod. Ca. 84. Salk. 201. 650. And likewiſe by Parker 
C. J. Paſ. 12 Ann. Page v. Round. And to that opinion 

the court inclined, and granted a mandamus unleſs cauſe, 

and upon that the judge below, as well adviſed, guievit. 


[L414] Between the Pariſhes of Beaſton in Nottinghams 
ſhire and Sciſſon in Leiceſterſhire, * 


8 RD ER for removal of Thomas Block and his family 
move A. and fram Beaſton to Sciſſon. And the juſtices adjudge, 
ner. 1 * as that he is likely to become chargeable, and that Sciſſon was 
judication that the place of his laſt legal ſettlement. Upon the firſt reading 


ut. was the place it was quaſhed as to the family, quia tod general, Salk. — 
ere 


1 ze 485. But the queſtion now debated was, Whether 


well enough, was A ſufficient adjudication of a ſettlement in Sciſſon; fox 
Salk. 47g · it is not that it is the place of his laſt legal ſettlement, but 
that it was ſo, which might be twenty years ago, and he 
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IN have gained another ſettlement. And ſome ſtreſs was 
laid upon the variation of the expreſſion in the order is and 
2045, as if the juſtices deſigned they ſhould have a different 
conſtruction. And the court now inclined this part of the 
order to be bad, till Eyre J. quoted a caſe between the pa- 
riſhes of Lanbaddock and Languined, Mich. 2 Geo. or Hil. 
2 Geo. where it was, are likely to become chargeable, and 
that Languined was the place of ſettlement ; and this ex- 
ceptiqn taken and over- ruled. And upon this authority the 
order was confirmed as to Block himſelf, but the chief 
Juſtice and Forteſcue J. ſaid, if it had been res integra, they 
Thould have doubted s. 

Stratton verſe Burgis. 

XN attorney undertakes to appear for the defendant an Amendmenty 
infant. Et per Curiam He is obliged to do it in a 

proper manner, and having entered it per attornatum, when 

at ſhould have been per guardianum, it may be amended. 

J 11 Lewis verſe Farrel. 

N caſe for a malicious proſecution of an indictment, judg- In cafe for ma- 
ment was given for the defendant on demurrer, becauſe ne 
it was not ſhewn how the indictment was determined, ac- proceedings de- 
cording to the caſes of Parker v. Langley, Ty in. 12 Ann. termined, and 
B. R. and Blagrave v. Odell, Mich. 3 Geo. ro. 228. __ 


Dominus Rex verſ. Guardianos eccleſiae de Thame [ 115 J 
10 in com” Oxon, | 


A414 NDAMUS directed to the church-wardens of the On» 2828 
pariſh of Thame, to reſtore John Williams to the of- fler uh i 4 
face of ſexton ＋ there. | at ploy Hoy 

t is a good re- 


They return, that the pariſh of Thame is an ancient pa- SIE ſay it 
riſh ; that for time immemorial there has been a church, with was their plea- 
church-wardens and a fexton, eligible by the church-wardens _ 1 
Ind pariſhioners, or the major part of them, for that purpoſe, cafe a ſummons 
at a day and place prefixed aſſembled; which perſon fo elected is not neceſſary. 
was to continue in at the pleaſure of the electors, and was al- 
ways amovable by the major part, in form aforeſaid aſſem- 
bled. That 1 May 1703, John Williams was elected ſex- 
ton, and continued in the office till 31ſt of July 1717, upon 
which day the church-wardens. and pariſhioners being duly aſ- 


N em _ —_—— — 
en — a — * — AY * 


A 2 vie Barn's Juſtice, V. 3. p. 300. and the ſeveral caſes there cited. 
1 Vide Burn's Kecleſiaſtical Law, V. 3. p. 19. Dees 
Fern. ſembled, 


# 
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It does not appear the party was he 
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ſembled, ad continuandum vel amovendum the ſaid Johfi 
Williams, he at ſuch aſſembly was by the church-wardens 
and major part of the pariſhioners removed from his ſaid office, 
et ea de cauſa they cannot reſtore him. 


Denton argued, that the return was inſufficient; This is 
not a caſe within the mandamus act, ſo as we might traverſe 
the return ; and therefore it muſt be certain to every intent. 
It muſt anſwer. all the ſuggeſtions of the writ, which this 


return does not: we lay that we were debite elef? prefect” 


et admiſſ. into this office: they anſwer to the ele&” and pre 


ach, but not to the admiſſion : for though that may be im- 


plicitly taken to be anſwered, yet returns by implication, 
and ſuch as are argumentative only, are not good. Ray. 


305: 153. 431. 1 Sid. 286. 2 Jones 177. The caſes of 
2 Sid. 49. 


49 79. I Jen. 2 82. Raym. 188. 1 Sid. 401. 
2 Keb. 641. will be objected to me; but I give them this an- 
ſwer, That they were upon letters patent, where the appoint- 


ment was only durante beneplacito; but we are here in the 


caſe of a cuſtom, which is more unconfined ; and 2 Cro. 540. 
a cuſtom to remove a man from 1 was held void. 


or that the pariſh is 
ſupplied with another officer, : 


Yorke contra. Wherever an officer appears to be in only 
at pleaſure of the electors, it is ſufficient to ſhew a determi- 


nation of their will. 1 Lev. 291. 1 Ven. 77. 88. 2 Keb. 


2 And thoſe caſes being of a grant, the argument is 
ſtronger in this caſe ; for many things are good by cuſtom 
which are not ſo by grant. Where he power is to remove 
without cauſe, no cauſe of removal need be returned. And 
for this reaſon alſo no ſummons or heating of the party is re- 
quiſite, for he is not removed for any crime. And whether 
the office is filled up or not is nothing to this man, nor can 
better his title a whit. The admiſſion is not the point of the 
writ ; but if it were, yet the elect et prefee? is a full anſwer. 
He could not be pracfectus, unleſs he was in poſſeſſion of the 
office; ſo that when we ſhew him in poſſeſſion, that neceſſa- 
rily implies a previous admiſſion. * 7 


No mandamus lies for an officer at will, 2 Lev. 18. Salk. 
428. 432. There appearcd to be a power of removal at 
pleaſure, but becauſe the removal was for faults in his office, 
and not in purſuance of that power, a peremptory mandamus 
went: but it was held, that it had been good, if they had 
relied only upon their power. | _ 

The court held the return good. Et per Pratt C. J. The 
admiſſion need not be anſwered, though it is fully done by 


prefer? g 
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$raefe# : nor does there need any ſummons, for the reaſon 
mentioned. Et per Powys J. a charter cannot hinder a man 
from ſetting up a trade without apprenticeſhip, but a cuſtom 
may. Et per Forteſcue J. a ſexton is called oftiarius : we 
ought not to grant a mandamus, without a certificate that the 
ſexton was chofen for life. If he were removed for a crime, 
a ſummons is requiſite according to natural juſtice ; but the 
preſent caſe is a removal for what the party cannot gainſay. 


+ ___ Henderſon verſ. Williamſon, 


EB T upon a bond conditioned to perform the award Award muſt | 
| of J. S. ſo as it be made in writing under his hand and mithon in point 
ſeal by ſuch a day ready to be delivered to the parties, The of form as well 
defendant after oyer pleads, nul agard fait, The plaintiff u nee of 
replies, that the arbitrator before the day made his award in 8 
writing, which is ſet out, and a breach aſſigned. And to 
this replication the defendant demurs generally. And Comyns 
ſerjeant objected, that it did not appear to be under the hand 
and ſeal of the arbitrator, as the ſubmiſſion requires. Bulf. 

110. 1 Rell. Abr. 145. Vaugh. 109. 112. Palm. 121. 
2 Cre. 277. And for this fault it was held ill: but the plain- 


tiff had leave to diſcontinue. 


Anonymous. 


CE RT'TORAR I to remove a conviction of forcible en- Variance; 
try and detainer againſt A. and his wife : the conviction 
returned was againſt A. only: and for this variance the cer- 
tiorari was quaſhed. Vide 2 146. 151. 


Dominus Rex verſ. Roe & aP. [ 117 ]- 


b ts moved to quaſh the return of a reſcous, by which An authority to 
I it appeared, that the warrant was totwo, and the arreſt . f de an a& 
only by one, without any words to ſever the authority. Sed ablick way di 
per curiam, Though that be an exception in the caſe of a pri- execute by one 
vate authority, yet it is none in this which relates to the . 
public juſtice ; and this has always been the ſtanding diſ- 

1 and therefore the return is good, Vide 1 Inft. 

181. 6. ü | 


King qui tam verſ. Bolton. 


T HE plaintiff declares in prohibition, ſetting forth that Where the fee. 
the city of London is an ancient city incorporated by **Y<r{c is im- 
the name of mayor, commonalty and citizens of the city of may ye n da. 
London, and that time out of mind there has been a com- verſe upon it. 
Vor. I. R 5 mon Lil. Eat. gag, 


is) 
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„ od +. %* » 
* 1 


MicHAaELMAS TERM 5 GERO. 
mon council, conſiſting of the mayor, aldermen, and certain 


eitizens to the number of 250, elected within their reſpective 


wards yearly upon St Thomas's-day at the wardmote : that 
there have been uſually twelve choſen for the Tower ward, 
and that the plaintiff on St. "Thomas's day laſt, being a citi- 
zen and freeman inhabiting in that ward, was at a wardmote 
holden before the alderman, duly elected and admitted a com- 
mon=-councilman for the year enſuing : but the defendants, 
in order to oppreſs him, 6 February, 4 Geo. did deliver a 
petition to the court of common-council, complaining of an 
undue election, ſuggeſting that they themſelves were choſen ; 


whereas the plaintiff avers, the common- council had no ju- 


riſdiction to examine the validity of ſuch election, but the 
ſame belongs to the court of the mayor and aldermen ; and 
notwithſtanding the plaintiff offered to prove the fame, yet 


the defendants proceed againſt him, and concludes with aver- 
ring the conteinpt. The defendants deny the contempt, et 
guicguid, &c. et pro conſultatione habenda they admit the con- 


itution, and manner of election; but then they ſay, That 
the mayor, aldermen and common- council, time out of mind, 
have had the cognizance and authority of hearing and deter - 
mining the election of common-councilmen : that on St. 
Thomas's day the defendants were duly choſen, but the plain- 
tiff and one Jeffes pretending a right, intruded themſelves 
into the ſaid office, whereupon the defendants exhibited 
their petition to the common- council, prout eis bene li- 
cuit, abſque hoc that the juriſdiction is in the court of the 
mayor and aldermen. The plaintiff, proteſtands that the 
court of mayor and aldermen have a juriſdiction, for plea 
ſays, the common- council have it not: and concludes to 
the country. To this replication the defendants demur, 
and ſhew for cauſe, that the replication is a departure, and 
and that the plaintiff ought to have taken iſſue on the traverſe, 
and not anſwered the matter of it barely by way of induce- 
ment. The plaintiff joins in demurrer. 


PDarnall ſerjeant pro defendent. The plaintiff ſhould have 


taken iſſue upon our traverſe, and not meddled with the in- 
ducement to it. Gro. Car. 105. 2 Med. 183. He ſhall 
maintain matter alledged by him, and denied by the other 
ſide, and not go over to matters dehors and collateral, ariſing 
only out of the inducement to the other's plea, Yaugh. 60. 
2 Hod. 84. He ſhall not deſert his own title, and recover 
upon a defect in the defendants. It is not enough for hi 
to deſtroy my title, but he muſt go farther, and eſtabliſſi his 
own : if he does not he can never recover, for melior eſt con- 
ditio paſidentic. Flob. 101. He that prays aà prohibition, 
SS 1299 enn <1 Sal MO arenen © muſt 
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muſt prove his ſuggeſtion, as on modus's and citations out of 


the. dioceſe. He that pleads in abatement, muſt give the 


plaintiff a better writ : therefore when they ſay we have ap- 
plied to an improper court, ought they not to thew us which 
is the proper one? and can that be determined, unleſs it be 
put in iſſue ? . 


Whitaker ſerjeant contra This is a prohibition pro defectu 
juriſdictionis, and not barely pro defectu triationts. Here 
both plaintiff and defendant are actors, the one ſues for da- 
mages 5 being drawn into an improper court; and the other 
labours for a conſultation, and for that purpoſe muſt intitle 
the court wherein he ſues to juriſdicton. Plow. 469. a. Dy. 
170, 171. 2 H. 4. 9, 10. For the only point is, whether 
or no the defendant has ſued the plaintiff in a coup that can 
and ought to determine the matter. The traverſ@1s imma- 
terial: we ſay the court of common- council has no juriſdic- 
tion, and is it any anſwer to ſay the court of aldermen have 
none? we might ſafely have demurred, but we choſe to waive 
that, in order to bring the right to trial. And tho' generally a 
traverſe upon a traverſe is not allowed, yet that rule does not 
hold in all caſes. 1 Int. 282. b. Cro. Eliz. 9g. Mod. 429. 
Cro. El. 407. 2 Cro. 372. Pop. 101. This is not like 
the caſe of a guare impedit, which has been mentioned, for 
there the plaintiff muſt make a title, in order to have a writ 
to the biſhop. 


Darnall replied. Suppoſe we had demurred to the decla- 


ration, and it had been held naught ; ſhould not we have 
had a conſultation, without making out a title? Th 
that take a cauſe from one court, muſt ſhew a juriſdiction in 


another: they ſay we have applied wrong, why? Becauſe. 


you ſhould have gone to the court of aldermen ; ſo that that's 
the point, whether the court of aldermen have the right ? 


C. J. I did not expect to have heard an argument in fo 
lain a caſe as this. The plaintiff ſays he is ſued in the com- 


on- council for a matter whereof the cognizance is only in 


the court of aldermen : conſider now what is the ground of 
our ſending a prohibition ; it is not becauſe the court of al- 
dermen have a right, but becauſe the common-council has 
none, and therefore the traverſe, which would avoid trying 
the right of the common-council, and bring that of the court 
of aldermen in queſtion, is immaterial. For ſuppoſe they 
had gone to iſſue upon that, and it had been found that the 


court of aldermen had no juriſdiction ; yet that had not eſta- 


bliſhed the right of the common-council, ſo as to intitle the 
defendants to a Ame Whether they ſhall have one 
2 | ox 
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or not, depends upon the right which the common-counci} 
has to determine this matter; and if they have none, I am 
ſure we oyght not to remit this cauſe to them, though the 
court of aldermen ſhould fail of eſtabliſhing their right. 
Though the plaintiff might have demurred, yet he was at 
liberty to go on to try the right. The cafes where a plaintiff 
muſt recover upon his own ſtrength, do not at all govern this; 


for if the common council have uſurped a juriſdiction which 


they have not, the plaintiff might have had a prohibition, 
without ſetting out where the right was. In the caſe of a mo- 
dus it is otherwiſe indeed, becauſe there the court below has 
originally a juriſdiction, which the other comes to overthrow 
by matter ex poſt facto. For theſe reaſons I am of opinion, 
the prohibition qught to ſtand. To all which Powys J; 
agreed. Et per Eyre J. The plaintiff, in overthrowing 
the juriſdiction of the common- council, has no need ta 
ſet up another in oppoſition to it. Where the firſt tra- 
verſe is immaterial, that is, where it will not put the 
proper point in iſſue, there may be a trayerſe upon that 
traverſe. 


Forteſcue J. The defendant is properly the actor, becauſe 
he muſt make title to the juriſdiction in which he ſues ; and 
whether that court has juriſdiction is the only matter iſſuable; 
and not whether the plaintiff has alledged it properly elſe- 
where. The caſe of a guare impedit is intirely different from 
this caſe; there the plaintiff, as here the defendant, muſt re- 
cover upon his own ſtrength, one his writ to the biſhop, and 
the other a conſultation. But the defendant there, and ſo the 
plaintiff here, needs make no title. If the right of the court 
of aldermen had been in iſſue, conſider what would have fol- 
lowed. If their right had been eſtabliſhed, it is no conſe- 
quence that the common-council have none, for there may 
be concurrent juriſdictions. If it had been found they had 


no right, does it follow that it is in the common council? 


That could not have intitled the defendants to a conſultation, 
Fudicium pro guer'. — | #3; ATE 


N. B. This judgment was afterwards affirmed upon a writ 
pf error in parliament. _ OT nes | 


Dominus Rex verſ. Grant, Majorem de Taunton in 
com' Somerſet. 


Dae affidavit, that the defendant at the time of 
taking the oath of office did not take the declaration 


ligation at this required by the corporation act of the 13 Car. 2. againſt the 
day for officers ſolemn league and covenant, a rule was made, that he ſhould 


thew 
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fhew cauſe why an information in the nature of a guo war- 
ranto ſhould not go againſt him. And upon tſhewing 
caule : Jr' 05% 
' Cheſhyre Serjeant, before he came to the principal matter, 
made two previous points. 1. That no private perſon could 
apply for this information ; and, 2. That in caſe he might, 
the affidavit was not ſufficient, 


Firſt, It will not be contended, but that in this caſe the 
court upon the ſtatute of ꝙ Arn. c. 20. has a diſcretionary 
ower, either to grant or deny an information. The party 
1s enabled to file it with leave of the court, that is upon ap- 
plication to it. He muſt | wi to have it, and every prayer 
implies a power to — K quo warrants is the king's royal 
wit of right, which Mr. attorney may exhibit whenever he 
3 * Telv. 192. 1 Bult. 55. But no private perſon 
has ſuch an unlimited power, not over informations in the 
nature of a quo warranto, The ſtatute is calculated for 
the determination of private rights, where any diſpute hap- 
pens upon elections of members; and it was made chiefly 
with this view, as may. be collected from the preamble and 
other parts of the act, which require a relator to be named, 
who ſhall be liable to coſts, and extend all the ſtatutes of jeo- 
fails to theſe proceedings. He that prays the information, 
muſt lay ſome right to the office before the court, that it may 
appear the proſecution is not ſet on foot merely to gratify the 
humour and captious diſpoſition of the proſecutor. My lord 
chief juſtice Holt has cenſured actions which have been 
brought out of curioſity, only to try the opinion of the court, 
ſaying he did not fit there to determine coffee-houſes diſ- 
putes. The election of the defendant was unanimous ; no 
competitor at all; ſo that there is no one but himſelf who 
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of corporations 
to make the de- 
claration againſt 
the ſolemn 
league and co- 
venant, 


claims a right to this office. It has been held criminal to 


bring an action in another's name without his privity an 
conſent. Here the proſecution is in the king's name, and 
yet he is not privy, His attorney does not appear to avow 
the proſecution. 
Secondly, The affidavit may be true, and yet the defend 
may have taken the declaration as the ſtatute requires, for he 
might take it before two juſtices at a different time from his 
taking the oath of office. Neither does it ſet out any tender 
of this declaration to the defendant, which is expreſsly re- 
quired by the purview, F. 10. and though the proviſo ſee 
to carry it farther, yet it will be abſurd to make the purview 


[C1272 


void by the proviſo. Mich. 8 W. 3. B. R. Rex v. Major“ de Selk. 428. 


Oxon". 5 Mod. Fx That was a mandamus to reftore Job 


latford of . hey returned that he 
platford to the office of town-clerk, They retum tn 
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did not, at the time of taking the oaths of office, take the oath 
of allegiance. It was inſiſted, that a tender was neeeſſary; 
but this was not the point upon which the caſe turned, but 
becauſe they only ſaid he did not take them at that time, 
without any negative words that he did not take it any other 
time, - which he well might. And for this reafon a peremp- 
tory mandamus was granted. This caſe enforces my objec- 
tion to the affidavit ; and before I leave it I muſt obſerve, 
that though all the then great lawyers were concerned in it, 

et not one of them ever thought of this declaration, which 
is now trumped up to ſacrifice the quiet of the whole king- 
dom to ſome private pique and revenge. 

As to the principal point (and a great point it is) I hope 
no information ſhall go, for three reaſons. 1, Becauſe this 
declaration has been diſuſed for theſe thirty years paſt. 
2. From probable reaſons to induce an opinion, that this 
ſtatute is expired: and, 3. From the conſideration of the 
many inconveniencies which a contrary determination will 


bring along with it, and the evil influence it will have to in- 
flame the nation, 


Firſt, Sir \James Mackenzie and fir David Dalrymple in 


their treatiſes of the laws of Scotland tell us, that diſſuetude 


of a law for forty years amounts to a repeal of it. And ſince 
no proſecution has hitherto been ſet on foot upon this act 
of parliament, it is, according to Lite. F. 108. an argument, 
that none lies; and as this law has been ſo long eſteemed to 
be of no force, I may properly apply, what my lord Coke 
has more than once mentioned, a communi obſervantia non 


eſt recedendum; et periculoſum exiſtimo, quod bonorum viro- 


rum non comprobatur exemplo. ' 


Secondly, There are many reaſons to conclude this ſtatute 
is expired, and all put together are ſufficient, nam quae non 


proſunt ſingula, junta juvant. It is the reaſon and ſubjeg# 


matter which guides the conſtruction of acts of parliament, 


- 
1 
* 


and from hence ſpring all thoſe inſtances which might be 


ſhewn, where general terms have been reſtrained to parti- 


cular, and particular extended to general: where the words 
have reached all actions, and yet been canfined to ons 


ſpecies only; where ſtatutes mentioning the king have enured 


to the benefit of the ſubject; and on the contrary where 


acts of parliament penned with latitude enough to include 
the ſubject, have notwithſtafiding been reſtrained to the king; 


where the plural number has ſtood for the ſingular, and the 
fingular for the plural ; nay even where the ſame words in 
the fame law have had different conſtructions put upon them. 
4 Inft. 330. 2 Inſt. 25. Hob. 128, 299+. 346. As up: 
| polg 
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poſe a man having an inheritance in one acre, and but a 
freehold in another, conveys boch to J. S. and his heirs for 
ever. Here for ever muſt be conſtrued differently. 7 Co. 23. 
Cro. Elix. 183. g 


The intention was but temporary, as appears by Kennet, 
vol. 3. 138. Though never ſo many had taken the cove- 
nant, yet the extent of one life would wipe them all off. 
The candles were all lighted at once, and would burn out 
as ſoon as a. ſingle -taper. It was confined only to perſons 
then in being, who may reaſonably be ſuppoſed to be all 
dead at this 2 and as it was . chiefly for thoſe 
who had taken the ſolemn league and covenant, it will be of 
no uſe now. The ſtatute of uniformity 14 Car. 2. c. 4. 
which expreſsly determines it in 1682, induced a belief that 
it had the ſame continuance in all caſes. . And to ſhew this 
was not thought ſo conſiderable a thing as ſome people would 


make it, it is obſervable that it is left out in the militia act. 1 


cannot pretend there ever was any expreſs repeal, but if 1 7. 
SA. c. 8. be not one as to this declaration, I queſtion whe- 
ther it be ſo of the oaths themſelves. If the clergy were to 
take it but for a time, and the militia not at all, what reaſon 


Thirdly, There are manygnconveniencies which will flow 
from an opinion that this law is ſtill in force. I forbear to 
mention ſome of them, and ſhall only inſtance in thoſe which 
are obvious to all the world. Many corporations will be ut- 
terly diſſolved ; the at jos endangered, and the courſe 
of juſtice interrupted in all inferior juriſdictions. In ſome 
reſpects it may affect our legiſlature. How many will there 
have been, who have ſuffered under a ſentence which the re- 
corder of London had no authority to pronounce ? The 
parliament is now fitting, and thither the proper application 
will be, as to the experteſt phyſicians, who ought to have a 
hand in cutting off ſo many members, that there be no fever 
or conſumption. It is not the firſt time this court has ſaid, 
that matters which have come before them have been too big 
for them. In Edward the 'Third's time the ſheriffs took an 


oath againſt the Lollards, but when that came to be the eſta- 


bliſhed religion, it was dropped. 3 Inf. 188. 2'Inft. 479. 
436. 790. Cro. Car. 5. — 
Denton. The ſolemn league and covenant aroſe from a 
treaty between the parliament and the Scots, as appears by 
Ruſhworth and Clarendon, and all the hiſtories of tho 
Umes. This league was calculated for the extirpation of all 
epiſcopal. 
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government, by that means to overthrow the 


piſcopal 
JT and can it then be imagined, that leſs care ſhould 


be requiſite to keep perſons of that pernicious principle from 
intermeddling in — affairs, than from preading the 


contagion in corporations? | 


But admitting the declaration was not temporary; yet 
- though not expreſsly, it is implicitly repealed. The act re- 


uires the oaths and declaration to be taken together, and 
erefore the 1. & M. has not ſevered, but repealed them 
all. Some argument to evince this may be drawn from 2 . 
& M. c. 8. for reverſing the judgment in the quo warrants 
againſt the city of London, and from the 11 & 12 V. z. 
c. 17. and eſpecially from 1 Ges. C. 1 3 §. 23. in which the 
proviſo will be of no force if fuch a latent defect as this can 
be trumped up. Argumentum ab inconvenienti, if it holds 
in any caſe, holds in this. In the caſe of Bewdley the ue- 
Fire was de vicineto, when it ought to have been de corpore 
com”, but becauſe this had been the practice in all ſcire facias's, 
that practice prevailed againſt the expreſs words of the act of 
liament. In Bernardi's caſe the court ſuſpended their 
judgment, till they ſaw whether the parſiament would think 


- It proper to continue him and the others in priſon. 


The objection ariſes from the words for ever hereafter. 
To which I anſwer, that inaſmuch as the deſign was but 
temporary, thoſe words can only extend to a temporary 
obligation. On the ſtatute of 5 E/:z. the precedents uſed to 
be, that the party did not uſe the. trade at the time of 
making the ſtatute 5 but on account of the length of time, 
that is now diſuſed. 


Reeve. At the Reftoration three things were to be pro- 
vided for: corporations, the militia, and the church. The 
militia are out of this queſtion : the church guoad hoc feemed 
to be moſt concerned; and no reaſon can be given why there 
ſhould be a more laftmg proviſion for corporations than for 
the church. The ſtatute of circumſpecte agatis extends to 
all biſhops, though the biſhop of Norwich only is mentioned. 
The ſtatute x Geo. deſigned to inſtance in all the qualifica- 
tions, and the * tn fog: is an argument the law-makers 
efteemed it none, for the affirmative there implies a negative. 
Mallett. _ The ſolemn league and covenant was an aſſa- 
ciation, and no law. Neceſſity has ſuperſeded the expreſs 
words of a ſtatute ; as where the ſtatute of Marleberge pro- 
hibits the driving diftreffes out of the county, yet where the 
lord's manor is in another county, it has been held lawful. 


142 
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by the caſe of the King v. Jelfres about a year fine, fuch x 
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rule as this was diſcharged, becauſe the attorney- general had 
no hand in praying it. . LES IT 

| Whitaker ſerjeant contra. Every ſubje& has a right to 
inform the court whenever any other is guilty of a breach of 
the law. An information lies for not repairing a bridge, 
and yet there is no private injury. The ſtatute doth not re- 
quire us to name a relator, till the information is actually 
granted, I agree the court has a diſcretionary power, either 
to grant or deny what we now aſk for. 


It is a new doctrine which is now advanced, that if an act 
of parliament be diſregarded for a time, it ceaſes to be bind- 
ing. | But if it ſhould, yet there is not that argument in this 
caſe, ' Daily experience tells us, that the ſacrament is taken 

as that ſtatute requires; and it is coupled with the declara- 
tion, and muſt ſtand and fall with it. The queſtion is not 
whether there are any perſons now alive who took the folemn 
league and covenant, but whether or no there remains any 
obligation at this day on members of corporations to make 
the declaration againſt it. My lord Clarendon was of opi- 
nion that the obligation was perpetual, as may be gathered 

from his own words, To the end that we and our poſterity, 
But not to reſt this matter upon the fingle teſtimony of an 
hiſtorian, here is teſtimonium rei, the very words of the a 
of parliament, which enacts, That this declaration ſhall be 
made for ever hereafter, and in default thereof the election 
to be void. 1 | 


Whether the diſtemper be general or not, the court can- 
not take notice upon this motion: the only queſtion is, 
Whether. the defendant has complied with the terms of this 
act of parliament, which we inſiſt is in full force. 


_ Marſh. We need not pray this information through Mr. 
attorney, for the ſtatute gives it to any perſon with leave of 
the court. And though Jeffries's, caſe ſeems to thwart us, 
yet the conſfant practice is more than an anſwer to the autho- 
rity of that caſe, - As to the affidavit, we think it ſufficient, 

Ve ſhew the, defendant did not make the declaration when 
he took the oaths of office, which was the proper time; and 
this is enough to put him to ſhew he took it at any other 
time and place. d fince he has not laid hold of this op- 

ortunity, .it may be concluded he has not taken it at all. 
Nhat a: tender was not neceſſary, was reſolved in Slatford's 


— 


It has been ſaid, that the reaſon of this proviſion was but 

temporary. In anſwer to which pretence I ſhall look a little [ 125 ] 

into it, im ordes to-ſhew, that as the abligation is perpetual, © © * 
Vor !. e e 2g! S V tg a 
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fo is the reaſon of it. In 1643, the parliament forces having 
had but ill ſucceſs, they made application to the Scots for 
their aſſiſtance. Commiſſioners were appointed on both 


ſides, and the reſult of their meeting was an aſſociation, 


which went under the name of the ſolemn league and cove, 
nant, The king immediately publiſhed his proclamation 
againſt it, as appears in 3 Ru. 488. The drift of this af- 
ſociation was, to ruin the religion of our country ; and to 
expreſs the deteſtation of ſuch abominable practices, the de- 
claration was framed ſoon after the Reſtoration, And it had 
two views, | one to diſengage people from that obligation 


which they were in a manner forced into, and the other to 


fix a laſting and indelible brand of infamy upon thoſe pro- 
ceedings, in order to deter others from the like attempts. 
And now can any one ſay, the reaſon is but temporary? On 


the contrary, does it not manifeſtly appear to extend itſelf to 


(nus) 


all future ages ? | | 

As to the militia, there was no occaſion for this proviſion ; 
the crown had them in their power, but not ſo of the cor- 
porations. In 1 Int. 81. b. it is ſaid, an act of parliament 
cannot be antiquated or Joſe its force for want of being put 
in execution. And Hob. 111. Sir John Pilkington's cafe 
there cited, Forteſcue C. J. ſaid they would be well adviſed, 
before they would annul an act of parliament. It is an ab- 
ſurdity to ſay, that becauſe the ſubject has lived ſome time in 
the breach of any law, that the obligation to obſerve that law 
ceaſes, In Henry the Eighth's time all the clergy were 
brought under a premunire, for ſuing bulls' from the court 
of Rome; and biſhop Burnet, in his Hiftory of the Refor- 
mation, ſpeaking of this matter, tells us, That though it had 
been practiſed for a long time to ſue ſuch bulls, yet the old 


las prohibiting thereof were im no degree impeached by 


Yorke, It is ſufficient that we lay a probable cauſe before 
the court, when we pray this information. We were not 
obliged to travel the country, to inquire of every juſtice of 
the peace, whether the defendant had made any declaration 
before him, Nor does this cauſe come within the reaſon of 
returns, which were nat traverſable at common law, and 
therefore ought to be certain to every intent. The ſtatute 
9 Ann. is general, and not confined to proſecutions by com: / 
petitors only. I was of counſel in Jeffries's caſe; and 
reafon why that information was refuſed was, becauſe he 
proved he took the oaths about à fortnight after the proper 
time, and not becauſe the proſecutor came without Mr. at- 
torney to back him. In the caſe of Denny v. Norris, the 


5 * 
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queſtion was not about the tendet, but whether that matter 


was afſignable' for error. Hale in his Hiftory of Law 4, 5, 6: 
where he treats of old laws, whereof no written monument 
is left, does not conclude them of no force; but only ſays 
they are grafted' into the common law; In the caſe of 
Thornby v. Fleetwood, ſerjeant Cheſhyre, who argued in 
C. B. againſt the ſtatute of x Fac. 1. c. 4. was pleaſed to 
uſe this metaphor, that it was a ſtill-born ſtatute, becauſe, 
fays he, it has not cried out till now: but that was no 


thought a reaſon to ſet it aſide. 4 


There is no more abſurdity for people to take the declara- 
tion now than there was formerly, as to all perſons who had 
not taken the covenant. But granting there may be ſome 
ſeeming abſurdity, is it therefore to be diſregarded ? It may 
be a reaſon to have it repealed, but till then it binds. Sup- 
pole a ſtatute requires, that whoever enjoys an office ſhall 
declare that two and two make four: I know of no power 
which could reject this as frivolous, The clauſe in the act 
of uniformity ſhews, that it would not have expired in 1682 
without that proviſion ; and there was no reaſon to continue 
it longer as to the clergy, for they take the oath of canonical 
obedience, It was faid cauſes have been thought too big for 
this court : I grant it, and take this to be one of them; 
it is too big for this court to repeal and ſet aſide acts of 
parliament. | 


Reeve. 2 Inf. 28. uſage prevailed againſt a branch of 
magna charta. | l 

The C. J. Powys and Forteſcue juſtices, held the affida- 
vit ſufficient, and that any private perſon might apply for the 
information. But Eyre J. was contra as to both. And as 
to the principal point, it was referred to the conſideration of 
all the judges. But before they gave any opinion the act was 
paſt for the eſtabliſhing of corporations, 5 Geo. 1. c. 6. 


Dominus Rex ver/. Smith, 


* 
-* 


opinion; Whete thitigs are evidence of themſelves, as cor- 
poration books, we make no rule to produce them, but only 
that the party may have copies; which copies are evidence: 
_burthis'examination is not evidence of itfelf, without pro- 


_ Ying; the hand” of the party; and fo it is of warrants and 
affidavits, and therefore à copy of them is no evidence; and 
muſt nothing elſe concludes the 
8 ; | party. : 


Have the original, 


ve 
4641 8 2 
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8 N LE was moyed for upon a juſtice of peace to pro- Rule on juſtice 
E duce an examitiation at a trial; and the court doubting, is produee exas 
it was adjourned. And afterwards the C. J. delivered their tien. 


. 
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[ 127 ) party «Make the rule, that the * produci Lops (not. 
— pradacat) the examination at the trial, and Se the 
r e | 


Ogburn ver. Berrington. 


kractice. EBEN e C. B. Infancy aſſigned. Doubt del court, 
| and feigned iſſue. Foun ad with the plaintiff in error, 
and judgment reverſed upon return of the ps/fea upon mo- 
tion without argument in the. _ But within a day or 
two after between. . 
Cunnigham verſ. Houſton. 

8 0 N error, want of an original and warrants of attorney 
— Ap releaſe were aſſigned. The defendant pleads a. releaſe of er- 
of error is rors, and upon non eff factum replied, the plaintiff was non- 
Jouad. fuit. Thereupon I moved to affirm the judgment, but the 
court bid us put it in the Paper ; and when it came on, they 

objected againſt affirming the) 
ing the releaſe was a confeſſion of the errors, and ſo it would 
be to affirm an erroneous judgment. And beſides, the tables 


were now turned; the queſtion not being whether error or 


not, but whether barred or not by the releaſe? And quoted 
Afton' s Entries 339. where the entry is quod judicium affir- 
metur. But notwithſtanding this, the court gave the judg- 
ment quod querens nil capiat per breve de errore, which I 


Show. 50. before told my client was the proper way. 
Dominus Rex very. Beck. 


4 


n E LD that there muſt be a formal 83 upon . 


1270 ſtatute of hawkers and pedlars, though it mentions no- 
49 W. g. e. thing of it; and that a certiorari lies to l it * Wer | 


Ramſden ver /. Ambroſe. 


It Guildhall, ' Noveniber 21, 1118. coram Pratt C. 7. 


Where 8 T H E huſband and wife lived ſeparate. ohe boarded'! Ml 
and wiſe live the plaintiff's houſe, who declares againſt the huſband 
Ilan ber huet for meat and drink for him found and provided. On the 

| boardas for evidence it appeared to be for the wife. And the C. | held, 
_ ol drink it did not ſupport the declaration; for though the h is 
2 — chargeable upon his implied contract for what neceflaries are 
L 3128 J adminiſtered to the wife; and therefore if are delivered 


to her, the vendor may declare gy or goods ſold and 


delivered n e 


judgment, becauſe. the plead- | 


U 
H 
P 
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tion of the ſubject matter of the contract. So that W. 
he now declares generally, arecovery in this action could not 


pleaded to a ſpecial action for meat and drink found and pro- 
vided for the wife. 


Amies verſ. Stevens, Ibidem eodem die. 
T H E plaintiff puts goods on board the defendant's hoy, 


who was a common carrier. Coming through bridge, 
by a ſudden guſt of wind the hoy ſunk, and the goods were 
ſpoiled. . The plaintiff inſiſted, that the defendant ſhould be 
hable, it being his careleſſneſs in going through at ſuch, a 
time : and offered ſome evidence, that if the hoy had been 
in good order, it would not have ſunk with the firoke it re- 


131 


Carrier not an- 
{werable for 
goods loſt by 

— 


ceived, and from thence inferred the defendant bile Ho x 


for all : accidents, which would not have happened to Ty AE 

in caſe they had been put into a. better hoy. * the © 

held the defendant not anſwerable, the OB. being occaſi- 
oned by the act of God. For though the defendant ought 
not to have ventured to ſhoot the bridge, if the general bent 
of the weather had been tempeſtuous; yet this being only 
a ſudden guſt of wind, had intirely differed the caſe: and no 
carrier is obliged to have a new. carriage for every journey: 
it is ſufficient if he provides one, which without any extra- 


ordinary accident (ſuch as this was) will probably perforin 
thej ourney. 


Buſhel ver/. Miller. Ibidem eodem Ne. 


P ON the Cuſtom-houſe key there. is a hut, where That which 
particular porters put in ſmall parcels of goods, if the makes a man 4 


ſhip-i is not ready to receive them when they are brought upon 


treſpaſſer may 
not amount to 


the key. The porters, who have a right in this hut, have a nne f 


each particular boxes or cupboards, and ſuch as the defen- 
dant had one. The plaintiff being one of the porters, puts 
in goods belonging to A. and lays them ſo that the defendant 
could not * to 1 8 cheſt without removing them. He ac- 


cor oes remove them about a yard from the place 


where 1 ey lay, towards the door, and without returning 
them into their place goes away, and the goods are loſt. The 


plaintiff ſatisfies A. of the value of the goods, and brings 


trover againſt the defendant. nnn pots 
wing ruled by the C. J. : 


T. That the plaintiff david: ance fatisfactton to A. for , 
the goods, had thereby acquired a ſufficient property in them 50 


to maintain trover. 


2: That 
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[ 129 ] 2. That here was no coriverſion in the defendant. The 
| pflaintiff by laying his goods where they obſtructed the defen- 
damt from going to his cheſt, was in that reſpect a wrong 
doer. The defendant had a right to remove the goods; ſo 
that thus far he was in no fault; then as to the not return- 
ing the goods to the place where he found them, if this were 
an action of treſpaſs, perhaps it might be a doubt; but he 


Vas clear it could not amount to a converſion, 
Fotheringham verſ. Greenwood. 

At Guilaball, 27 November 1118, coram Pratt, C. J. 
He that »pp'e- A HAVING money of the plaintiff's in his hands; loſes 
intereſted, tho! 1 e it at play. The plaintiff brings an action after the three 
ande jure he is months upon the ſtatute of gaming, 9 Fn, c. 4. and produces 
_— "Salk. 28g; A. as a witneſs. Upon a v9rre dire he confeſſed, that if the 
plaintiff recovered! he was not to be anfwerable ; but if he 
failed; then the money was to be deducted out of his fortune 

iti the plaintiff's hands. Er per C. J. Though the recove- 

ry againſt the "defendant will not ſink the demand for the mo- 
ney imbezzled by A. yet his apprehenſion, that the plaintiff 

ill not trouble him for it, is a biaſs upon Him; for if a 

witneſs thinks himſelf intereſted in the queſtion, though in 

ſtrictneſs of law he is not, yet he ought not to be ſworn. And 
Darnall ſerjeant mentioned the caſe of Mr. Chapman of 

Bucks, who owned himfelf' to be under an honorary though 

not under a binding engagement, to pay the coſts'; and Par- 

ker C. J. on ſolemn debate rejected him; and fa it was done 


He that appre- 


in this "caſe. 
8 Marks ver,. Marks. In Canc. 
Deviſe 10 A.for FFI LIAM MARKS having a wife antl five ſons, 
ife, remainder - 


to B. in fee pro- Theodore, William, Ezekiel, Daniel and Nathaniel, and 
vided that if C. being ſeiſed in fee of lands in Northamptonſhire, and of the 
within e premiſes in queſtjon, 10 April 1680 conveyed the Nothamp- 
A.'s death pays tonſhire-eſtate to truſtees, in truſt to ſell the ſame, and difpoſe 
B. zool. then C. of the money aceording to the directions of his will, provided 
to have the land I Theodofe, his heirs or aſſigris, ſhould 'Withih'one month 
living A. A. after his deceafe”pay 500l. as he ſhould” direct by his will, 
dies. The heir then the truſt ſhould determine, and the lands retnain to 
of C. Cbo' 2% Theodore in fee.” Aſterwards he makes his Will, ant recit- 
[ 139 J] ing dhe trüſt, diſpoſes'sf the 5007 to William 'and Ezekiel 
name) gab ir his ſons, and then deviſes the lands in queſtion to Anne his 


otherwiſe, cqui- & ed that if my ſon Nathaniel do and ſhall within three 


could not re- if” 


ors, the ſum 


ing the remain- «© paid to Daniel, his executors or ad 
| ; &« of 


der to B. only 


the law were wife for life, remainder to Daniel and his heirs; provid- 
keve byconſtru- © months after the deceaſe of my wife, pay or cauſe; to be 
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tc of 500d. then I give the land to Nathaniel and his heirs. 2: a ſccurity fer- 
= 4 ever. The deviſor dies, the wife enters, and j joins the payment of 
with Daniel in incumbrances. Nathaniel dies leaving the 2 
plaintiff his ſon and heir. The wife dies. And becauſe of 
the incumbrances the plaintiff, inſtead of tendering to Da- 
niel, brings his bill in * court, to know where to pay 
the money. | 
Sir Thomas Foxe =P uer”. The queſtion is, Whether 
the heir.of Nathaniel can or the tender? I hold he may. 
In queen Elizabeth's time executory deviſes came in. Ful- « Cro. 59% 
merſtonꝰs caſe is the firſt, and they were allowed to extend as 
far as one life. Afterwards the Houſe of Lords, in the caſe of 
Lloyd v. Cary, Parl. Caſes 1.37, allowed a reaſonable time af- 
ter the life, viz. a year: we are within that time, for we 
come in three months. The objection is, That the tender 
is perſonal in Nathaniel, it not being ſaid, that he or his heir 
all tender, To this T anſwer, That there is no laches in 
athaniel ; it was not to be done in his life, but after the 
mother's death; and the heir having an intereſt, is within 
the reaſon of Litt. $ 334+. Formerly it was thought, a fee 
could not be limited upon a fee, but it is otherwiſe fince Pell 
and Brown's caſe, where the firſt fee is conditional. Though- 
the eſtate itſelf never veſted in the anceſtor, yet an intereſt 
did ; and therefore on performance of the condition the heir 
is in by deſcent, according to the third point in . caſe 
and the caſe of Wood there cited, and Chapman's caſe Plowd. 
284. Thus far in a court of law: but in a court of equity, 
this ſhall be taken as an immediate deviſe to Nathaniel, ſub- 
ject to the payment of 500Y. to Daniel, who has the former li- | 
mitation only as a ſecurity, according, to 1 Chan. Caſ. 89. 


Cheſhyre . ſerjcant. of the ſame ſide quoted 8 $ 3 34 
e e by § 337. 1 Roll. Abr. 520. Winch 103. 10 
. 7 J. Jones 390. And a caſe in C. B. debat Mich. 
. an and entered Tin. 4 Fac. 2. rot. 751 or 70%. 
N. H. ſeiſed in fee made à feoffment'to the uſe of himſelf for 
life, remainder to his wife for life, remainder to Mary in 
tail, remainder to Sarah in tail, remainder to his own right 
heirs ;' provided that if Mary does not pay Sarah ſo much f 
ſuch a time after his wife's death, then Sarah ſhall | | 
haye it in tail, remainder to Mary in tail. R. H. died; Mary | 
died, and chen the mother died; and it was adjudged, that 
Mary's heir might pay the money, for the heir had an inte- 
* Ghoul o anceſtor died, living t the 'tenant for 


Sir. Robert Reymond, od idem. The objeftion/ is, that 14! 
ae e ima wee ihe lili he be 
now 


4 . 
Dm" . 


' 
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now muſt take as a purchaſer. Anſwer: he takes by deſcent. 
A poſſibility or remainder on contingency may deſcend. Bro. 
| Feoffment to Uſes 59. 3 Co. 20. Poll. 55. Co. Litt. 219. b. 
Daniel has no prejudice, whether the 5o0!. be paid by Na- 
thaniel or his heir. The poſſibility is coupled with an in- 
tereſt, Yelv. 85. 7. So fir Francis Englefield's caſe ; and 
we are in the caſe of a will, where the intent is to be purſued. 
1 Saund. 150. Merce 
Hooper ſerjeant contra. This is not an executory deviſe; 
Vhich can take effect before any act done: the anceſtor was to 
do an act; he dies without doing it; and as he could not take 
till he did the act, ſo the heir cannot now that it is impoſſible 
to be done in the manner the deviſor directs. 3 
Mead. There is a great difference, where the heir comes 
to perforn a condition that is to put him into his anceſtor's 
eſtate, and where he is to gain a new eſtate. It is admitted 
the plaintiff cannot take as a purchaſer, and if ſo, then to 
make him take by deſcent, you muſt give ſomething to the 
anceſtor. Here he has nothing; he has no right to the land, 
but a bare ſ@ntilla juris, a right to do ſomething, which will 
give him. a title after it is done, And he had an election 
whether he would do it or not. It is conſiderable, that Na- 
+ thaniel only is named to tender; but to Daniel are added 
executors and admiſtrators. If Nathaniel had ſurvived the 
wife, and. lapſed the time, no body can fay the leaſt right 
would have deſcended to the heir. This is a condition pre- 
cedent, which ought to have been performed, and againſt 
this chancery cannot relieve, as they can in the caſe of a con- 
dition ſubſequent ; as was ſettled in the of Bertle v. 
Falkland, Salk. 231. Select Caſes 129. 
Adjournatur. And afterwards the lord chancellor and the 
maſter of the Rolls deliyered their opinions ſeriatim. | 
Sir Joſeph Jekyll, maſter of the Rolls. The equity which 
brings this matter into the court is, that the defendant Daniel 
had ſo conyeyed and incumbered this eſtate, that it became 
difficult for the plaintiff ta know to whom to pay the money. 
Now before this can be ſettled, the court muſt firſt determine 
a'queſtian.in law, whether the heir of Nathaniel, upon tender 
or payment of the money, may enter? And I am of opinion, 
that this is not perſonal to Nathaniel, but goes to his heir. 
If this was a condition at common law, there is no doubt 
but the heir might perform it and enter, Litt. F. 334. and 
in the caſe of a condition for payment of money at a certain 
time by the feoffee, who before the day enfgoffs another, the 
- = ſecond feoffee may-pay the money. Litt. f. 33% 
pardons & a Bu 


A. 
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But I admit the preſent caſe is not a condition, but an 
executory deviſe. But wherein does the difference confiſt ? 
All that it can amount to is only this: in the caſe of a con- 
dition the heir has a right antecedent to the condition to enter, 
for he does not gain a new eſtate, but inveſts himſelf in the 
old one; whereas in our caſe he is to gain a perfectly new 
eſtate, which the anceſtor never had. In anſwer to this it is. 
to be conſidered, that there is a condition to create an eſtate, ' 
which the law will conſtrue liberally. 1 ff. 219. B. it is 
ſaid a condition that is to create an eſtate, is to be performed” 
as near the intent and meaning as can be, if the words and 
letter cannot be * purſued. From whence I obſerve, 


But beſides, this is the caſe of a will, in conſtruction of which 

the law allows a great latitude to come at the meaning of the 

deviſor. Now in our caſe his meaning ſeems to be this, upon 
a view of the whole will: he is diſtributing his eſtate amongſt 
WM *_. his children; to ſome, money; to others, land. In the pro- 
viſo for Theodore's payment of 500/. recited in the will, it is 
worded, if Theodore, his heirs or aſſigns, hall pay: now 
no one can imagine, that by the difference of words in that 
_ «4povilo, and this in queſtion, the teſtator's intention was 

4 Wen: In both caſes he ſeems to be aiming at a method 
* charging thoſe ſeveral lands with 500. a- piece. 

Let us now conſider whether by this will Nathaniel himſelf 
had any thing in the lands in queſtion. I conceive he had a 
* future intereſt or poſſibility, which might deſcend to the heir, 

though that right never veſted in the anceſtor. That ſuch a 
future intereſt in a term will go to the executor or admi- 
niſtrator, is known law. Walden's caſe in Plowd. 519. is full 
to that point. It may alſo be releaſed, as in Lampet's caſe, 


10 Co. 48. b. Now why ſuch a future poſſibility ſhould in a 
term go to the executor or adminiſtrator, and in a freehold 


that there may be a performance which is not within the letter. - 
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not to go to the heir, who is as much the repreſentative of the 


anceſtor as the other is of the teſtator, I cannot imagine. At 
common law ſuch a poſſibility ariſing by act executed would 
come to the heir; as before the fat. de donit, the reverſion, 
upon a fee- ſimple conditional was only a poſſibility, and yet 


it went to the heir. And even a poſſibility may go to the heir, 


which never could veſt in the anceſtor, as 1 n/?. 378. 5. So 
the ſame poſſibility will go to the heir, where the limitation 
is by way of uſe, 1 Co. 98. Shelley's cafe, and Wood's, 
caſe there cited, are very ſtrong. And though it is there ſaid, 
that a future intereſt or poſſibility cannot be releaſed, yet that- 
was before Lampet's caſe, where it is determined that ſuch a. 
pothbility may be releaſed ; and I believe it would be fa now. 

Phe caſe of Spring v. fir — Cæfar, 1 Roll. 4b. 420. 
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Winch. 103. was thus; a fine. by, A. and B. to the uſe of A. 

in fee, if H. does not pay 10. at Michaelmas after, and if he 
does then pay it, it ſhall be to the uſe of A. ſor life, remainder 
to B. in fee: B. dies before Michaelmas, and Rolle ſays, it 
ſeems the heir of B. may pay the money, for this is not 
more perſonal, being the payment of money, than in the caſe 
of Litt. $. 334. upon a mortgage: and though in the report 
of this caſe in C, J. Janes 390. it is ſaid the court were di- 
vided: yet Croke and Jones were of opinion, the performance 
aof the condition was not — and they ſaid, they did 
not ſee the difference between that caſe and the caſe of Little - 
ton, ſince that reaſon, was not contradigtd by any of the other 
judges, and reported by Rolle as law; I muſt take it for law. 

; Now fince theſe ſeveral poſſibilities are judged to go to the 
heir, I do not ſee why ſuch poſſibility created by will, fince 
executory deviſees are allowed, ſhould not go to the heir alſo. 
The caſe of Brett v. Rigden, cited for the defendant, is no- 
— to the purpoſe ; for there was in effect no deviſe to the 
anceſtor, he dying in the life of the deviſor; but in the 
preſent caſe here is a complete deviſe, and ſuch as the anceſtor 
might have taken. 10 , An $1 


It was inſiſted for the defendant, that the plaintiff's fathgg'® » 
had an election, to pay or not pay the money, and there 

it is perſonal in him. I admit it; but then ſuch election is 
always given in favour of him that is to pay, the receiver 
having no election at all; and in Littleton's caſe the mort- 
gagor has equally an election, and yet it is not perſonal in 
him. My lord Coke in his comment upon that ſection gives 
four reaſons. for Littleton's opinion, which all coneur in the 
preſent caſe. 1, A day appointed : 2. If the heir in our caſe 
takes by this executory deviſe, (as has been ſhewn he does) 
in nature and courſe of a deſcent, it is the ſame thing as where 
in Coke's, ſecond: reaſon the condition deſcends to the heir, 
The two remaining ones are plainly the ſame in our caſe, and 
ſo Littleton. is indeed a full authority in point, 
It is not to be made a queſtion, whether this future intereſt 
or poſſibility, bring to ariſe beyond a life, is good by way of 
executory deviſe, ſince the caſe of Lloyd v. Cary, which al- 
lows a year after, Upon the whole, L am of, opinion with the 


&s a 


plaintiff” as to the point of law. 


It was infiſted upo further for the ain that if the law, 
were againſt him, ye "y equity, he 1 — 4 a, good title 
upon payment of "the 5001, the eſtate in Daniel being to be 
looked upon as a ſecurity only. And for. this 1 Chan. Ga. 89, 


was cited. But now, leſt ay. one ſhould.go, away, with this 


dangerous opinion, that another, conſtruction ought. te be 
we _—_ TT... 


es Vl 
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made in a court of equity than would be in a court of law; it 
is to he obſerved, that that caſe was of a truſt, and unlefs it 


was conſtrued as a truſt for the younger children, fir Thomas 
would have run away with the whole eſtate. 


Parker lord chancellor. I am of the fame opinion with 
the maſter of the Rolls. And if we look on this caſe on eyery 
fide, it appears the right is clearly for the plaintiff. The will 
ſhews the intention; though the word heirs be left out in the 
caſe of Nathaniel, yet he ſhould be in the ſame condition with 
Theodore, The queſtion is indeed a queſtion of law, and 
the method I have taken to fatisfy myſelf has been by con- 
ſidering this proviſo: 1. As upon a feoffment : 2. As upon a 
will: And 3. As it would ſtand in equity, as a proviſion for 
payment of money. 


1. At common law; if William Marks had made a feoff- 
ment to B. for life, remainder to Daniel in fee, with this 
pore Nathanield could take no benefit of this condition, 

uſe contrary to a maxim in law, that a condition cannot 
limit over an eſtate to another, but can only be taken ad- 
vantage of by the maker. But in caſe of a feoffment by A. 
to B. and his heirs, upon condition that if A. pays 5ool. to 
B. within three months, then A. ſhall have his eſtate back 
again; if A. dies before the three months are expired, his 
heir, though not mentioned, may pay the money and enter. 
Litt. F. 334. | | 

2. Conſider it upon the ſtatute of wills, and it is the ſame 
upon the ſtatute of uſes, fince executory deviſes and ſpringing 
uſes have been allowed of. At firſt they began when merely 
future, and ſprang out of the eſtate of the deviſor. Afterwards 
they were extended beyond a life ; as if an eſtate was deviſed to 
A. for life, remainder to B. in fee, upon condition that if C. 
pay a ſum of money to B. within a certain time after A's death, 
then C. to have a fee, This has been allowed of, And it is 
no more than granting the advantage of a condition to another 
perſon, which by common law conveyance could go only to 
the maker himſelf. Now this advantage is in its own nature 
deſcendible ; becauſe it is nothing but that very right, which 
if it had gone to the deviſor himſelf, would have deſcended to 
his heirs. Take this as a poſſibility or future intereſt, and 
the caſes mentioned by the maſter of the Rolls ſhew plainly, 
that this is a right deſcendible to the proper repreſentative, 
whether of a term or an inheritance, the former to the executor 
or adminiſtrator, and the latter to the heir. But if we con- 
fider it (as I have done) as a condition, the caſe is yet 
ſtronger : becauſe this benefit of a condition is what is taken 
notice-of before-by the * law to be deſcendible e 
232 2 nce 
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fince by the ſtatute of wills and uſes the benefit of a condition 
is allowed to go over to a ſtranger, that ſtranger ought to have 
it as fully and completely as the feoffor himſelf would have at 


common law : that is, it ſhall go equally to the heirs of the 
one as of the other. 


3. Conſider the matter as it ſtands in a court of equity. I 
agree entirely, were the law againſt the plaintiff, that he could 
not pay the money at the day, this court could not have in- 
termeddled : but if the law be with him, it will be another 
conſideration, whether, if he ſlipped the time of payment, he 
ſhould not be relieved. This is the caſe of a mortgage; equity 
looks upon the mortgagee's eſtate, which is become abſolute 
by paſling the day, as only a ſecurity for the moneys and will 
therefore defeat it upon payment after the day. Now in our 
caſe Daniel's intereſt is merely porſonal: by the will the mo- 
ney is to be paid to him or his executors, and the eſtate of 
inheritance is given to Nathaniel and his heirs, ſubject only to 
this incumbrance. And though this court has not relieved 
againſt an heir at law upon a condition precedent to raiſe eſtates 
out of the heir's eſtate ; yet when it is to be raiſed ony out 
of the eſtate of the deviſee, it may very well do it. Natha- 
niel therefore would have the equity of redemption, the eſtate 
of Daniel being only as a ſecurity. If this therefore had heen 
the caſe, I think this court would have relieved. But the 
preſent caſe does not want that aſſiſtance. 


To return then to the queſtion in law, whether the death 
of Nathaniel has deſtroyed the benefit of the condition as to 
his heir? and this contains two queſtions ; 1. Whether this 


condition be ſuch as may be performed after Nathaniel's death? 


and 2, Whether the eſtate muſt not firſt veſt in the anceſtor, 
before the heir can take ? As to the firſt, I think it not perſo- 
nal in Nathaniel, but performable by his heir. The pay- 
ment of 10. or ſuch ſmall ſum, that bears no proportion to 
the eſtate, may perhaps be conſidered only as a ceremony, to 
declare the intention of the party ; and therefore if in the caſe 
of Spring v. Sir Julius Cæſar, the two judges continued in 
their opinion, it muſt be as I conceive, becauſe the ſum was ſo 
ſmall, that they looked upon it as a mere ceremony. But 
where the ſum is 500/. it muſt be looked on as a certain valu- 
able conſideration ; and fince Englefield's caſe in 2 Co. the 
payment of money is a thing of all things the leaſt 13 
it not being material who pays it, ſo it is but paid. If there- 
fore the plaintiff pays the money, all the purpoſes of the will 
are anſwered, as fully as if Nathaniel himſelf had paid it. And 
this exactly anſwers to Littleton, and the reaſons given by 
Coke, which are not adapted to the inſtitution of the com- 
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mon law only, but to the reaſon of the thing. As tothe ſe- 
cond, Wood's caſe in 1 Co. 99. 4. proves evidently, that an 
heir may take by deſcent by virtue only of a pollibility of 
right which was in the anceſtor, 
It has been objected, that this is a condition precedent : 
but I take it to be a condition” ſubſequent : it would indeed 
have been precedent, if it had been to raiſe an eſtate out of 
the heir's eſtate ; but this is only to defeat Daniel's eſtate, and 
then Nathaniel comes into the place of the heir at law. But 
this is a mere verbal diſpute: no matter whether precedent or 
ſubſequent; if the performance by the heir be to be looked 
upon as the performance of Nathaniel, it ſhall have the ſame 
effect as if Nathaniel himſelf had paid the money. I think 
therefore the plaintiff would have a good title at law on pay- 
ment at the day: but yet he came very properly into this 
court, becauſe of the hazard he run in paying the 500l. to 
Daniel. There muſt be a decree in nature of redemption, 
that is, that the plaintiff pay the principal, and intereft from 
the day of payment, and have the eſtate conveyed to him. 
The money muſt be brought before the maſter, who muſt ſee 
what demands are upon it, and adjuſt the proportions of the 
ſeveral claimants, | | 


Philips verſ. Smith. 


Trin. 2 Geo. B. R. rot. 460. | 


FF debt upon 7 &- 8 V. 2. c. 25. againſt the officer who 
preſided at the election of members of parliament, for re- 
fuſing to deliver a copy of the poll : after 1 for the 
plaintiff in B. R. and error brought in the Exchequer-cham- 
ber, the plaintiff moved to amend in ſeveral particulars, 
which he was ordered to give a note of to the other ſide. 


And now they came to ſhew cauſe againſt their being amended. 
The firſt amendment deſired was in the warrant of attor- 
ney, where the defendant was tiled bailiff gi, for Burgi. 
Cheſhyre. There is nothing to amend this by, as there 
was in the caſe of Cooke and dutcheſs of Hamilton, where 
they produced the common rule in ejectment, and that was 
the foundation for putting in the attorney's name. 


2. To put the word vic“. into the diſtringat. It is Rex 


fidei defenſor, &c. Somerſet” ſalutem, omitting vic'. There 


is likewiſe nothing to amend this by; no award of it upon 


the roll, as there is of the venire facias and non conſtat; 
but it might be deſigned to he directed to the coroner. | 


3. They would amend the 7% of the venire, which in 
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other words is to ſolve a diſcontinuance. The award is _— 
den Martini, and they have taken it out 2% the firſt day of 
Hilary term, and now they would tee it in Micharlmas term. 

4. The other amendment they would make is, to add con- 
tinuances. Of them they have no need, having a verdict, 
which cures the want of them. „ 

Reeve. This is a proceeding upon a penal law, and therefore 
the court will be ſtricter than in common actions. And as 
the ſtatutes of jeofails will not help them, they muſt ſhew it 
to be amendable at common law. In the cafe of the Queen 
and Tuchin, which was an information for a libel, where the 
diftringas was teſte the day after the return of the venire, the 
court on great debate refuſed an amendment. | | 


Wearg. The queſtion is, whether this be a penal popular 
ſtatute within the exception of the ſtatutes of jeofails ? I 
agree, where a man is intitled to an action at common law, 
and an act of parliament comes and gives him an increaſe of 
damages; that is not to be taken as a penal ſtatute. 9 Co. 
71. 3Bulft. 378. But this is not that caſe. Any perſon 
who demands the poll may have the action, if he refuſed 
it ; and that ſhews it to be a popular ſtatute, 


All amendments are either at common law or by ſtatute. 
Nothing was amendable at common law, but the ſame term. 
8 Co. Blackmore's caſe. Salk. 50. By 14 E. c. 6. and 8 H. 
6. c. 12. ſuch faults only are amendable, as proceed from 
miſtake, not ignorance ; if the teſte of a writ be after the 
return of it, that is a plain miſtake, and amendable ; but 
when a man deſignedly makes it ee of one term, when it 
ought to be of another; that is matter of judgment. Show, 
80. The direction of a writ is a more eſſential part than the 
tele of it, or the return. It cannot be a writ unleſs it be 

ected to ſome body; but it may be good without a return, 
as where it is vicontiel, Where there were two ſheriffs, and 
the writ was directed vicecomiti; there indeed it was made 
vicecomitibus, becauſe there was a direction, though an im- 
proper one. 2 Cro. 188. Yelv. 110. 

Yorke. At common law nothing was amendable but the 
a& of the court, If vic. is to be put in now, it will be giving 
an authority after the execution of it. In the caſe of Sloper 
v. Child in Cro. Fac. the word vic. was put in, but that was 
becauſe the award of the venire warranted it, which the 
award- here does not, for it is of a ſubſequent term, and at a 
time when the defendant had no day in court. In Cre. Eliz. 
820. the return ef the venire was held amendable, but nat 
the 18%, becauſe that is never mentioned in the awarding it 
upon the roll. Res 


Comyns 
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Comyns ſerjeant contra, The ſtatutes of amendments do 
not except popular actions, as the ſtatutes of jeofails do. 3 Lev. 

75. In a gui tam, &c. on the fiat. 31 Eliz. for 5. for 
ſelling a horſe in Smithfield not tolled, there was an amend- 
ment, So Salt. 324. 1 Roll. Abr. 205. pl. 3. Cro. Car. 


275,278. Fones 302. 1 Roll. Abr. 202. pl. 7. I Brotonl. Hutt. 56, 


156. upon the ſtatute of hue and cry; the day of committing 
the robhery was amended. It appears the writ was intended 
to be directed to the ſheriff, for there is in it com? tuo, and 
therefore we may put in vic. according to Helv. 69. Cro. Fac. 
Sloper v. Child. So the teſte of writs have been amend- 
ed. 2 Cro, 442. Yelv. 64. Cro. Car. 38. 2 Cro. 64. 
2 Brownl. 102. Moone: 599. Cro. El. 183 Moore 684. 
Cro. El. 203. 2 Cro. 162, Moor 455. Cra. El. 467. 
Noy 955 2 Jones 41. And we may add the continuances, 
according to 1 Roll. Abr. 200. 205, 206, pl. 6. 


Pengelly ſerjeant. The crown has no part of this penalty, 
but the party grieved has it all, and he has antecedent right 
before bringing the action, which a common informer has 
not. He ſhall have coſts. 1 Roll. Abr. 516. pl. 5. fir . 
Jones 447. 1 Ven: 133. Cro. Car. 539. As to the war- 
rant of attorney, we needed not put in any addition. The 
other 1s right, and that is ſomething to amend by. Then as 
to the 47, this writ is returned by the ſheriff; ſo no colour 
to ſay ĩt might be intended to go to the coroner. In C. B. 
the laſt term, between Child and Sloper, the venire was to 
the ſheriff of Warwickſhire, and the habeas. corpora to the 
ſheriff of Nottingham; and this was amended. 3 Hod. 78. 
 SoPaſe! . 3. B. R. right v. Inbabitantes de Penhur/t, 
the venire was amended from de placito huteſii et cl amaris, to 
de placito tranſgr* et contempt”, contra ftatut de Hue et cry. 
As to the e Hardrefs 321. 1 Roth, Abr. 201. pl. 
36. Cro. El. 572. And the continuances % matter 
of form, may be entered at any time. 1 Noll. Abr. 20g. 
eee ag bees eee e 

The court doubted as to the continuances, but held all the 
reſt amendable. And Eyre J. quoted Kite v. Epiſcopum 
e Paſ. j M, 3. where one of the defendant's names 
was otnitted..in the diffringas, and it was amended after trial. 
Adjournatur. And. afterwards when it came on again, the 
court declared for all the amendments, except the want of 
continuances, which they had debated / again. And for the 
amendment the former arguments were inſiſted on; and 1 Rall. 


were cited In anſwer to which it was inſiſted; that conti- 
nuances were the:act of the court, and 1 


. *F. W# 


I 
Ar: 200. pl. 29. Velo." 185. 26) Hi G. amendment 33. [ 0 
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extends only to miſprifions of the clerk. 8 Co. 156. b. 


Stiles 330. 3 Lev. 431. And towards the end of the term 
the chief jullier delivered 


the opinion of the court, that the 


oontinuances might be entered at any time, as well after as 
before the judgment: aod a diſtinction was taken between 
miniſterial and judicial acts, the firſt of which were at com- 


mon law amendable at any time, but the latter not after the 
ſame term. And as to amendmends of judicial acts, a dif- 
ference was made between amendments which deface and 
alter the record, and ſuch as are only additional to it, in order 
to eke it out and complete it. hne e 


"PHE writ of error was bee in Hilary term, of which the 


WW. 


judgment was. But the plaintiff below enters conti- 


nuances upon it till Trinity Term, which occaſioned the writ 
of error to be quaſhed. And now the queſtion was as to 
coſts, And all the court agreed; that this not being à fault 
in the writ of error at the time of bringing it, but being oc- 


caſioned by the act of the defendant in error, which the 


plaintiff could neither foreſee nor prevent; it was not a caſe 
within the 4 & 5 Ann. c. 16. which gives coſts againſt the 

laintiff in error upon quaſhing defective writs” of error. 

hen another queſtion aroſe, Whether the plaintiff in error 
ſhould not have his coſts in this cafe, being defeated of the 
benefit of this writ of error by the artifice of the defendant 
in error. And as to this point the C. J. and Eyre J. were 
againſt giving coſts, and Powys and Forteſcue juſtices were 


of the contrary opinion: fo the court being divided, the 


writ was quaſhed without coſts of either fide. - 


* 


1 \ . 297 . 
Dominus Rex verſ. Turner & a. 


TI E defendants hay ng been indicted for a riot in enter 


ing into a room, they came in and confeſſed the indict- 


aggravation of ment, and moved to ſubmit to a ſmall fine, The proſecutor, 
4 


to aggravate the fine, produced affidavits, that a young gen- 


tleman, who was then in the room and ill of the ſmall-pox, 


was ſo frightened, that he died, though he was in a very 


| good way before, And whether theſe affidavits could be 


read upon this indictment, was the queſtion, 
A Eyre J. was againſt the reading of them, becauſe it was an 
imury to a third-perſon, and no mention of it in the indict- 
ment. If in treſpaſs the plaintiff would give beating his 


ſervants in aggravation of damages; it muſt be laid in the 


declaration. And he mentioned the caſe of Rex v. North 


* al 


| 
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ts al, g W. z. in B. R. where in an indictment againſt / 


ſeveral journeymen weavers for a riot, the circumſtance of 
ing, in order to oblige their maſters to raiſe 
was not allowed to be given in evidence not being 
laid in the indictment. 


But the C. J. and Powys and Forteſcue juſtices were for 


teading the affidavits, becauſe this was the immediate conſe- 
quence of the riot, and could not ſubſiſt as a crime of itſelf. 
And if it was otherwiſe, every man muſt make his indict- 
ment as long as his evidence: Beſides; why are affidavits 
ever read, unleſs it be to inform the court of circumſtances 
that cannot appear upon the general allegation of the crime? 
They ſaid, the true diſtinction was, where the matter can or 
cannot ſubſiſt as a diſtinct crime by itſelf : the combination 
of the weavers was a conſpiracy, whieh is a crime indictable; 
and it would have been hard to fine them upon that 
account, and yet leave them open to be indicted for a con- 
ſpiracy. In an indictment for a riot in breaking windows, 
Holt C. J. let them in to ſhew, that it was becauſe the pro- 
ſecutor had put out illuminations for the peace of Ryſwick. 
If circumſtances are not to be conſidered, the puniſhment for 
a riot muſt be the ſame in all caſes, which would be highly 
unreaſonable. The affidavits were read. | | 
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| 5 Georgii Regis. In B. R. 


Fir Jobn Pratt, Knt. Lord Chief Juſtice. 
Sir Littleton Powys, Kut. 
Sir Robert Eyre, Knt. Juſtices, 
Sir John Forteſcue Aland, Knt. 
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King qui tam verſ. Bolton. Ante 117. 


Lofs of record HE defendant having brought error in parliament, the 
| ſupplied by a record was transſcribed ; and as it was carrying to the 
{ Tal. Tas 593. Houſe of Lords, the original was picked out of the officer's 
| pocket: the Houſe of Lords received the tranſcript without 

examining it. And now this court ordered a new entry to 
1 be made. They were attended in vacation at their cham- 
. bers, but ſaid they could not do it there; And afterwards 
the judgment of B. R. was affirmed in parliament. And 
Paſch. g Geo. B. R. inter Needham et Grano, the like leave 
was given, on a loſs of the roll by the attorney. 


| 
Chartres verſ. Cuſaick, | 

[ . Een out of the King's Bench in Ireland of an affir- 
| 


errors ſet aſide. mance of a judgment in C. B. there; and want of 
| ' warrants of attorney on the writ of error in B. R. were 
142 |] aligned. And the court ſet the aſſignment of errors aſide ; 
and ſaid it had been done ſo ſeveral times, upon account of 

the delay which would follow. upon awarding certiorari's. 


And the caſe of the King v. Epiſcopum Miden, was men- 
tioned for that purpoſe. . * 
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Anonymous. 
N trover for money, the court gave leave to bring the Bünzing money 


whole money declared for into court. But faid they could inte court, © 
do it only in this caſe, and not in trover for goods ®, 
Morgan verſe Williams. = 


N caſe for theſe words, Thou art a thief. Of what ? Of Words aftions 

L every thing. After a verdict for the plaintiff, Whitaker die. 
moved in arreſt of judgment, becauſe the plaintiff could 
not be a thief of every thing, for ſtealing fruit off the 
trees is not felony. Sed per turiam : It muſt be intended to 
be of every thing he can be a ef of. Judicium pro quer. 

Dominus Rex verſ; Inhabitantes de Witham ſuper | 

| - , Montem. | 


PE R Curiam It 1 7 8 to us that he is likely to be- Whats good} 
come chargeable, is ſufficient, without faying to the pariſh adjudication. 
12 whence removed + ; for it is not to give a juriſdiction, 
ut only the reaſon of the judgment. 9 
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* In an action of trover for goods, Draper moved for leave to bring the 
goods ſpecified in the declaration into court ; but the goods being ponder 
the motion was denied. Per Curt“: Let the plaintiff ſhew caufe why he ſhoul 
not conſent to accept the goods and coſts. Vide caſe of Cooke againſt Hol- 
gate, Trin. 16 Geo. 2. Barn, notes in C. P. p. £84, 4to. edit. * 
+ See accordingly the caſes of Maidſtone and Dething, Poſt. 293. and K. 
and Leofield, Poſt. 698, But Dr, Burn ſays, thefe are but ſcraps of cafes mi- 
nuted down by gentlemen ſor their ownprivate uſe, arid therefore perhaps not 
Certainly to be relied on. And in the cafe of St. Nicholas, Glouceſter, arid 
St. Peter's, Briſtol, upon an order of removal of Mary White, the reeitin 
Part of it wis, Whereas the pauper was likely to Cornet mop == po to the pas 
Tiſh of St. Nicholas; but in the „ r it Was 1 4, that che was 
Ren to become chargeable, without ſaying to the pariſſi of St. Nicholas. 
| The court dlfowed this to be a goc tion, aud faid they woulT nor t 
theſe ordert to be good by intendment ; for the court would not intend a jurif. 
diction in the juſtices, where they do not intitte theniſelyes to it upon the fact 
the order. Sel; * v. 3. 79. And in the caſe of Bourne and, 8 ding, 
urrowsg's Settl. Caf. 39. the complaint was, that the pauper was likely t 
come chargeable to the pariſh of Spalding: and the adjudication was, that 


er was likely to become chargeable generally, without ſaying, to t 
3 of Spain, And by lord chief fer M, icke, ire Wü 
either an expreſs adjudication, or a plain reference to the complaint, becauſe 
it is the very point upon which the juriſdiction of the juſtices is founded. 
Here the complaint is right, but the adjudication is at large, there being na 
words of reference ; it is only, that the pauper is likely to become chargeable. 
Now this may be to his relations or parents as well as to the pariſh; and he 
cited the eaſe of St. Nicholas and St. Peter's as ſimilar to the preſent, and ſaid, 
that the caſe of Barholm and Witham (which is the ſame caſe as is here ſtiled 
Dominus Rex verſus Inhabitantes de Witham ſuper Montem) was not finall 


determined by the court, but was referred to the judge of aſſize j and be ad- 
ennie Us ded, 


— 
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HILAAY TREIN GRE. 
Dominus Rex verſ. Leonard. 


T defendant in the long vacation was committed by 
- warrant. from the ſecretary of ſtate for high treaſon, 
He lay by all Michaelmas term till the laſt days and being 
then brought up, he was charged with an indictment, an 

recommitted by rule of court. The firſt week in this term 


| he applied to enter his prayer upon the "habeas corpus act 
Which the C. J. thought he might well do; for though 


[243] 


has lapſed the time upon the firſt commitment, yet that is 
now out of the caſe, and he ſtands upon the ſame terms 
with one originally committed fince the. laſt term. And 
though the ſtatute has only the word warrant, yet he took 
commitments by rule of court to be within the meaning of 
it; this being an act for the liberty of the ſubject, and never 
intended to leave an indefinite power any where. Sed Eyre 
et Forteſcue juſtices (Powys ]..abſente) were of a 707 

d 


- . 


opinion, and ſaid it had been otherwiſe reſolved at the O 

Bailey. Then the chief juſtice propoſed to enter the prayer 
de bene eſſe, and conſider the validity of it afterwards ; as 
was done in Bernardi's caſe, 'who at the end of the term was 
refuſed to be bailed, notwithſtanding his prayer was regularly 
entered; that entry being no eſtoppel to the court. But the 
others would not come into this, and ſo nothing was done. 
The counſel prayed that ſome memorandum might be made 
of this application, Jef non proualuit, n. 


9 nr Derne 2 —— 
ged, that there was no caſe that he could Peet with, upon the ſtriqteſt enquiry, 
where an adjudication at large, without ſome words of reference to the com- 
laint, was holden to be good. $0 in the caſe of Ufculm Clyſthydon, Burr. 
I. Cal. 138. it was objected, that the Papers were ſaid to be likely to be- 
come chargeable, but did not fay to what pariſh ; the words were, And 
« whereas upon due examination and enquiry it appears to us, and we do ac» 
* cordingly adjudge, that they are likely to become chargeable.” By Lee C. 
and the whole court, the objeftion is fatal; a complaint muſt appear of the 
aupers being likely to become chargeable to the oarith from whence removed, 
and there muſt be an adjudication of the truth of it; for the juſtices have no 
authority without ſuch complaint and adjudication. We cannot ſupport an 
order by implication. There is no neceflity indeed for any particular few of 
words; but there muſt be an adjudication of it in ſome wal or other. And 
in the ſame term, between the inhabitants of Netherton and Hoblench, an ory 


ger was given up as indefenſible, on the like objection. Burr. Seu. Cal, 299 


2 
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Dominus Rex ver/c Gill, 


2 2 *, It has ep co. oftcn 1 that the Sefions lues 
4 ſeſſions has an original juriſdiction to diſc appren- original juriſ- 
tices, that we will not ſuffer it now to be — 2 W e = = 
though it might be doubtful upon the ſtatute itſelf. But in tices. 
theſe orders it muſt be. ſet forth, that the maſter 1 77250 ns 
. yas ſummoned, as was held Paſch. 10 Ann. Regina v; Vent. 24. 
Mues and for want of this the order was quaſhed. SEliz. c. 4.4 856 


Between the Pariſhes af Coombe and Weſtwoodhay. 


TN 1715 Michaelmas-day happened to be of a Thurſday. There muſt be 
4 A man was hired upon the Saturday following, to ſerve a complete bi- 
from the ſaid Thurſday after Michaelmaz-day to Michaelmas N- 
following. All this was ſtated for the opinion of the court. gain 28. 
And the firſt queſtion was, Whether there was a complete ment. 
hiring for a year ? for if the word ſaid be rejected, then 
there wants a week; but if you keep it in and refer it to 
Michaelmas-day, then by rejecting the words after Michael- 
K mas-day, it will ſtand as a hiring from one Michaelmas to an- 
' other. And Eyre J. thought it might well be ſo. Sed cæteri 
contra, for it would be to make it nonſenſe, in contracting 
to ſerve for a time paſt ; whereas if the word ſaid be rejected, 
the reſt is natural enough. The other queſtion was, Whe- 
ther (admitting the hiring to be complete) there was any 
ſervice for a year in purſuance of it as the ſtatute requires, 
the contract being made upon the Saturday? And Eyre J. 
ſaid it might be intended he was thoſe two days upon „ 
and ſo the ſervice would be ſufficient. But the reſt held, 
that ſuch à ſervice would ſignify nothing, for it is not in 
purſuance of any hiring; there muſt firſt be an hiring, and 
then a ſervice, and not vice verſa à ſervice, and then 3 


hiring t. 
— —— 
® Sce accordingly x Salk. 67, 68. Poſt. 204. K. and Davie, and caſes in 


the time of lord Hardwicke, p. 101. K. and Eaſman, where lord Hardwicke 
Jays, tHis determination is right; for the application which the act diretts to be 
made to private juſtice, ſeems to mean only to arbitrate and accommodate the 
matter in 4 5 The ſtatute ſays, if he cannot compound the matter, he ip 
Ie wo N * the parties appearance at the ſeſſions, ſo that they are not to 
it y ap k LIT 5 58 Med LW ” 
1 See tively the caſes of K. and Weſtwell, 1 Barnardiſt. 334 . South 
Cerney and Coultſhourn, Seſſ. Cal. v. 1, 156, and Newton and Gouldeſbo- 
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Thatcher ei Stephenſon, 


RROR tram vobis, arid ihfaticy aſſigned : a /cire 
tins nulllendum errores, and. a ſeire TH retard 1 
defendant did not ap ppear and join iti effor, and the plaintiff 
1 to the court to know what to do; and they directed 
to put it in the paper, withbut taking out any rule to 
join in error; and when it came on, the judgment was 


_ reverſed, 


What is evi- 
ſpuacy. 


dence of a cone 


Morris verſ. Nixon. In Canc. 


2. Ong ty of marriage the attorney for the lady told the 
intended huſband, that his client defired a nder 
et be limited” to him. The huſband conſerted; and 
when the ſettlement was read befote execution, the lady ob- 

to this remainder; Whereupon the gentleman ac- 
quainted her, that it was done it Ker requeſt, which' ſhe de- 
nied. But however, it being # remote remainder, atid; they 
unwilling to defet the tnatter, the writings were executed: 
and 2 bill was brought in this coutt, whete the remainder 
was ſer afide as a fraud and impoſition, 


Dominus Rex ver/. Cope & . 
At nin pnus in Middlſer, coram Pratt, 2 7. 


T Hens. atid wife and ſervants, dere inehedeg for 6 
confpiracy to ruin the trade of the proſeeutor, who was 
the king's card - maker. The evidence againſt them was, that 
they had at ſeveral times given money to the proſecutor's ap- 


prentices/ to put greaſe into the paſte, which had ſpoiled the 


Eards. But chere was no actoimt given, that ever more 


than one at a time were preſent, though it was proved they 
had all given money in their turns, It was objected, that 
this could not be a conſpiracy, for two men might do the 
fame without having any previous communication with 
one ano +. But a chi juffice ruled, that the 2 
dants a fa concerned in making 
eards, N wang amount * of a TR, 4 * dts 
W the} Jury — 1 | 


os 
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Tlichburne ver. White. L 145 7 
At Guildhall, coram King, C. J. de C. B. 16 Feb. 1918. 


DER King, C. J. If a box is delivered generally to a What accep- 
. r, and he accepts it, he is anſwerable, though the tence makes the 
| id not tell him there is money in it *. But if the 1 is 
carrier aſks, and the other ſays no ; or if he accepts it condi- 

tionally, provided there is no money in it, in either of theſe 
caſes I hold the carrier is not liable. Allen 93. 0 15 | 
| atten 


3 — hes 
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Gibbon v. Pa and another, 4 Burr. Rep. 2298. was an actioin againſt 
the Birmingham ſtage coachman for 1001. in money, ſent from Birmingham 
to London ia his coach, and loſt ; it was hid gn hay, in an old nail-bag ; the 
bag and the hay arrived ſafe, but the money was gone, The coachman had 
inferted an advertiſement in a Birmingham news paper, with a nota bene, 
* That the coachman would not be anſwerable for money or jewels, or other 
« valuable goods, unleſs he had notice that it was money or jewels, or valua- 
« ble goods that wag delivered to him to be carried.” He had alſo diſtributed 
hand-bills of the ſame import, It was notorious in the country, that the price 
of carrying money from Birmingham to London was gd. in the pound, The 
d piene was a dealer at Birmingham, and had frequently ſent goods from 
hence. It was proved that he had been uſed for an year and half to read the 
news papers in which this advertiſement was publiſhed, though it could not 
be proved that he had ever actually read or feen the individual paper wherein 
it was inſerted. A letter of the plaintiff's was alſo produced, from whence 
it manifeſtly appeared that he knew the courſe of this trade, and that money 
was not 8 from that place to London at the common and ordinary price 
of the carriage of other goods : and it likewiſe appeared from this letter, that 
he was conſcious he could not recover by reaſon of this concealment, The 
Jury found a verdi& for the defendant. Mr. Wallace on behalf of the plain- 
iff moved for a new trial, and obtained a rule to ſhew cauſe, and in ſupport 
of the rule cited Aleyn gg. Kenrig v. Eggleſton. 1 Vent. 238. A like caſe 
"cited by Hale in delivering the reaſons. of the refolution in the caſe of Morſe 
and Slue.  Coggs v. Barnard in : Salk. 26, 3 Salk. 11. 268. and Holt 13. 181. 
'g28. Carthew 485. Sir Joſ. Tyley and others v. Morris. 2 Shower 81. Bat- 
tard v. Baſtard, ' 1 Stra. 145, Fichbourne v. White at Guildhall. Mr. Dun- 
ning (ſolicitor-general) and Mr. Mansfield, argued on behalf of the defendant 
againſt a new trial, ey treated this conduct of the ptaintiff as a fraud and 
deception u e defendant. A carrier certainly may accept ſpecially ; this 
man has . The advertifement is explicit againſt being anſwerable for 
money without notice. This — was never fairly and properly intruſted 
to the defendant ; and a carrier ſhall not be-liable where he is impoſed u 
which is the preſent caſe. Lord Mansfield diſtinguiſhed betwees the — 
| common carrier and that of a bailey. The latter is oaly obliged to keep the 
godds with as much diligence and'caution as he would keep his own; but a 
common carrier, in teſpect to the premium he is to receive, runs the * of 
them, and muſt make the loſs though it happen without any fault in him: 
the reward making him anſwerable for their ſafe delivery. This action is 
' againſt the defendant upon the foot of being a common carrier, His 
2 — — is in re | ODE n * 3 and the 
*rew® to roportionable to riſque. makes a greater war- 
ranty and a will take greater care, uſe more caution, and be at the 
expence of more guards or other methods of * and therefore he 
r and juſtice to have a greater reward ; conſequently, if the owner of 
th. _ —— iky of a fraud upon the carrier, ſuch fraud ought to ex- 
vue the carrier: and bete the oer was guilty of a fraud upon him: * 


g 


130 Hitraxy Tram. 5 GH. 
| Catten verſ. Barwick. | 
At a Court of Delegates in Serjeants-Inn in Flet-ftrect; 
8 TJ 

| — Dv me g9th canon, churchwardens are to be choſen by the 
„ parſon and pariſhioners jointly, and if they cannot agree, 
cannot take then one by the parſon and the other by the pariſhioners. Ir 
lace, they the pariſh of Bridge in Yorkſhire the cuſtom is, for the 
che cn. farſon to appoirit one, and the two old churchwardens the 


other, but it goes no farther. In this cafe the two church 
wardens could not agree, ſo one preſents Barwick, and the 


pariſhioners 


* th. A. . 
— — 


of it is over abundant 1 the plaintiff is a deslet at Birmingham: the price of 
the carriage of money from thence is notorious in that place: it is the rule of 
every carrier there: it is fairly preſumed. that a man converſant in à trade 
knows the terms of it, therefore the jury were in the right in preſuming that 
this man knew it. The advertiſement and hand-bills were circumſtances pro 
to be left to a jury. The plaintiffs Roving hoon uſed for a year and hat to 
read this news paper, is a ſtrong circumſtance for the jury to ground à pre- 
ſumption that he knew of the advertiſement; then his own letter ſtrongly in- 
fers his conſciouſneſs of his own fraud, and that he meant to cheat the carrier 
of his hire; therefore I emiirely agree with the jury in their verdi& : and if he 
has been guilty of a fraud, how can he recover? Ex dolo malo non oritur 
actio. As to the caſes cited, that of Kenrig v. Eggleſton in Aleyn gg. was 
1001, in a box delivered to a carrier; the plaintiff telling him only . that 
ai there was a book and tobacco in the box,” and Rolle directed, that although 
the plaintiff did tell him of ſome things in the box only, and not of the mo- 
neyy yet he muſt anſwer for it; for he need not tell the carrier all the particu- 


lars in the box; but it muſt come on the carrier's part to make ſpecial accep- 


tance, But in reſpe& of the intended cheat to the carrier, he told the jury the 
might conſider him in damages: notwithſtanding which the jury gave 70 
againſt the carrier for the money only (the other things being of no confidera- 
ble value) abating gl. only for carriage. Quod durum videbatur eircumſtan- 
tibus. Now I own that 1 ſhould have thought this a fraud; and 1 ſhould have 
a in opinion with the circumſtantibus; which ſeems to have been alſe 
the opinion of the reporter. So in the caſe cited by Hale in 1 Vent. 238. of a 
box brought to a carrier with a great ſum of money in it ; and upon the carri- 
er's demanding of the owner what was in it, he anſwered that it was filled 


with filks and ſuch like goods of mean value,” upon which the carrier took it 
and was robbed; and reſolved © that he was liable.” But (ſays the caſe) if 
the carrier had told the owner that it was a dangerous time; and if there were 
money in it he durſt not take charge of it; and the owner had anſwered as be- 


fore, this matter would have excuſed the carrier. In this caſe alſo I own that 


I ſhould have thought the carrier excuſed, though he had not expreſsly propo- 


ſed a caution againſt being anſwerable for the money ; for it was artfully con- 


_cealed from him, that there was any money in the Box. The caſe. of fir 
Joſ. Tyley and others againſt Morrice, in Carthew 485. was determined u 
_ . the true principles—* That the carrier was liable only for what he was fair 
told of.“ Two bags were delivered to him, ſealed up, ſaid to contain nw f 
- and a receipt taken accordingly, with a promiſe © to deliver them to T. Davis: 
he to pay 108. per cent. for carriage and riſque.” The carrier was robbed. 
The chief juſtice was of opinion that he ſhould anfwer for no more than 2001. 


1 becauſe there was a particular undertaking by the carrier for the carriage of 


„ 2001, only; and his reward was to extend no further thab that ſum ; and 
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parichioners-at large chuſe Catten. It was inſiſted for Bar- 
wick, that his caſe was like that of coparceners, where if they 
diſagree, the ordinary may admit the preſentee of which he will, 


except the eldeſt alone preſerits, On the other ſide it was 


faid, that the caſes widely differcd, for in the caſe of a pre- 
ſentment the ordinary has a power to refuſe, but he has not 
ſo in the caſe of church-wardens, for they are a corporation 
at common law, and more a temporal than a ſpiritual Officer. 
And a caſe was cited to be adjudged in B. R. where to a man- 
damus to ſwear in a church-warden the ordinary returned, 
that he was ſervus minime idoneus, &c. But a peremptory 
from was granted, becauſe the ordinary was not a judge 
in that caſe. | | | 
Tue court held, that by this diſagreement the cuſtom was 
laid out of thecaſe; and then they muſt reſot to the canon, 
under which Catten being duly elected, they decreed for him 
Sl. cofts: 8 85 | W 
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© have taken this courſe to defraud the carrier of his reward, they had thereby 
d barred themſelves of that remedy which is founded only on the reward.” S0 
the jury were (in that caſe)-direted to find for the defendant, For theſe 
reaſons his lordſhip was of opinion, in the preſent caſe, that the plaintiff ought 
not to recover, Mr. Juſt. Yates held that a carrier may make a ſpecial ac- 
ceptance ; and that this was à ſpecial acceptance. By the cuſtom of the realm, 
a common carrier inſures the goods at all events; and it is right and reaſonable 
that he ſhould do ſo; but he may make a ſpecial contract, or he wy; refuſe to 
contract in extraordinary caſes, but upon extraordinary terms. And cerfain! 


the party undertaking ought to be apprized what it is that he undertakes : and 


then he will, or at leaſt may, take proper care. But he ought not to be an- 
ſwerable where he is deceived, Here he was deceived. The money was hid 

in an old nail-bag; and it was concealed from him that it was money. The 
plaintiff's own letter ſhews that he knew the courſe of this trade, 2nd that 
money was not in that ꝑlace carried at the common ordinary price of carrying 
other things. And if He was apprized of the defendant's advertiſement, that 
might be equivalent to perſonal communication of the carrier's refuſal to be 
CE fs money not notified to him: and this was left to the jury. Mr. 
-juſtice Aſton, whe tried the cauſe, ſaid he had no'doubt about the juſtice of 
the caſe i his difficulty had onlyfariſen from the caſes and authorities which had 
been now — ; which put him upon more caution in admitting the 
evidence. But it appeared to be notorious in the country where this tranſ- 
action happened, that the price of carrying money from thence to London was 
zd. in the pound ; and it manifeſtly appeared that this was money ſent under a 
"concealment of its being money. The true principle of a carrier being anſwer- 
able is the reward ; a and higher price ought in conſcience to be paid him forthe 
inſurance of money, jewels, and valuable things, than for inſuring common 

„ goods of ſmall value. And here, * it was not directly and ſtrictly 
brought home to the plaintiff, that he had a clear certain knowledge of the de- 


fendant's advertiſements and hand- bills, yet it was highly probable that he 


muſt have known of them: and his own letter ſhewed his being conſcious that 
he could not recover, by reafon of the concealment, Thereſore I think the 
verdi@ againſt him ought to ſtand. Mr. juſtice Willes concurred in the ſame 
opinion, Per Curiam unapimouſly, Rule diſcharged.. 
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Dominus Rex verſ. Hare and Mann. In Canc. 
Sc. RE facins out of the Petty- bag to repeal letters patents, 


returnable coram nobis in cancellaria noftra in oftabis pu- 
rificationit beatae Marize Virginis, ubicunque tunc fuerit. 
The defendants, ſalvis, &c. pray oyer of the writ, and then 
plead in abatemerit, that the writ ought to have been return- 
able coram domino rege in cancelluria ſut ubicunque eadem 
cancellaria tutic furrt in Anglia, and not generally abicungiie 
tunc foret. To this the attorney-general demurs. 

Bootle pro rege. The objection which the defendants now 
make by their plea, ſtrikes at all the forms of writs which 
have ever been in this court; for we ſhall ſhew that this is not 
only conſonant to the regiſter, but is in the continued uniform 
courſe of the court. 1 

We begin in the time of Edward the Third, and ſhall ſhew 
inſtances in that reign, Rich. 2. Hen. 4. Hen. 6. O. Elis. 
Car. 2. and Fac. 2. and even down to the union, and ever 
ſince the union except in two or three inſtances, which we are 
not at a loſs to account for. 1 150. The Prince's 
caſe, and the caſe of Jefferſon v. Morton. | 
There was 4 caſe which gave heart and encouragement 
to this exception, Hill. 9 Ann. in chan. Regina v. Perſe- 
houſe : there the writ was ubicungue tunc fuerit in Magna 
Britannia, and it was abated by plea ; the reaſon was, 
becauſe it differed from the regiſter, and was contrary to the 
act for the union of the two kingdoms. 


The inſtances I hinted at before, that run counter to all the 
other precedents, were ſubſequent to that reſolution ; and 
from ſome expreſſions which were uſed in the arguing of that 
cauſe, it was though proper in majorem cautelam to make ſome 
few writs returnable zbicungue tunc fuerit in Anglia. But 
ſurely what was done in a few inſtances out of abundant cau- 
tion, can never be of force enough to ovorthrow that multi- 
tude of precedents, and of ſo great antiquity. | 
Yorke contra. This depends, 1. Upon the reaſon of the 
thing; and 2. Upon the precedents. | ar 
For I muſt agree, that though the reaſon of the thing be 
with us, yet if to determine this writ to be wrong would be 
to overthrow a multitude of judgments ; then unleſs I could 


3 L 147 1 make ſome diſlinction that could preſerve thoſe judgments, it 


would be difficult for us to prevail in this exception. But I 
take it there is no ſuch "5 eg | 8 | 

VU pon the reaſon of the thing, the nature of writs, and 
the common grounds upon which they have been ſettled, I 
maſt 
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_ inſiſt, that the return of 8 ought to en for 
party to appear at the day b the king in his Chancery 
My it ſhould bein England, and not generally ubi- 
cunque tunc fuerit, © | 1 9 
There are ſeveral certainties which a writ ought to contain, 
with regard to the defendant, and in which he is concerned. 
1. A command to a proper officer to warn the party to ap- 
pear, either by ſummons or attachment. 2. The cauſe in 
which he is to appear. 3. The time when. And 4. The 
place where he is to appear, And if any of theſe fa, the 
writ will not be good. | 

1. As to the firſt : If the writ doth not contain that, it is 
a nullity ; for it can anfwer no purpoſe, nor tend to any effect 
at all. And where the writ contains an improper direction. 
in that particular, as where it has been a ſummons inftead ot 
an attachment, or an attachment inftead of a fammons, the 
books are full of cafes of writs that have. abated, for that 
realon. 


2. The cauſe in which he is demanded to appear muſt alſo. 
be ſufficiently deferibed. If none be contained in it, then 
there is no charge againſt him in court, but he ought to be 
diſmiſſed. And if it be not deſcribed with competent certain- 
ty, nay, in all formed writs, if it be not ſet forth in ſuch. 
and ſuch precife words, as in caſe the particulars are ranged 
in an improper order only, that is error, and the. writ ſhalk 
abate for that cauſe. | xe | 

3. The day upon which he is to appear muſt alſo be pre- 
feribed ta him, and that with the moſt exact certainty ; that 
he may know when to pay due obedience to the king's court, 
and be under no peril of incurring a contempt. And as this 
muſt be ſet forth with great certainty, fo it muſt be with the 
known legal deſcription of the day when he is required to ap-. 
pear; and if it be not, the writ is vicious, and hateable for. 
that reaſon. Trin. 25 Edw. 3.47. So Paſch. 1 Geo. in. 
B. R. Tilden v. Wheadon. That was a ſcire facias againſt 
bail, returnable die Jovis prox. pot craftinun purificationis ; 
whereas craſtinum porn: itfelf was on a Thurſday, and 
before the Thurſday following aal purificatronts intervened, 
ſo that was dies Jovir prox. poſt octabas purifitationts, according 
to the proper deſcription, though in fact it was the next 
Thurſday after craftinum purificationis. An exception was, 
taken to the writ for this reaſon, and the court were at firſt 
| doubtful, whether it might not be well enough, begauſe 
though the uſual way is to take the deſcription of days. from 
the relation they bear to the laſt common return, yet. a. writ 
may be made returnable at any day in the King's, Bench, 
Er | * RG Where 
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where the proceedings are de die in diem; and there was if 
fact ſuch a day as Thurſday next after craſtinum purificationis, 
and that was a ſufficient deſcription for the defendant to know - 
it by, and conſequently to know when to come in. But after 


argument and conſideration the court held the writ ill, and 


that they could not vary from their certain known deſeription 


of return-days; and that writ was abated. '_ 


I have laid theſe matters before the court, to ſhew how jea- 


lous thejudges of the common law have always been in theſe 
caſes, and with . what great care they have always preſerved 
the exact certainty of writs and returns. And I have made 
it preparatory to the fourth particular, which is, 


4. The court and place where the defendant is to appear. 


As no reaſon can be affigried, why the ſame exactneſs ſhould 
not go through the whole, -and extend to the place of the de- 


fendant's appearance, as well as the time; fo I muſt ſay, that 


equal certainty has been required in that alſo. 
The inſtances wherein writs have been excepted to, for 
faults in deſcribing the'place of the return, cannot be expect- 


ed to be many; becauſe the form of that is ſhort and eaſily 


learned; therefore as ſoon as clerks know any thing, they 


know that. And I muſt own I have not been able to find 


any caſes in the books, where exceptions have been taken to 
original writs for an improper deſcription of the place of the 
return, And I would make uſe of this as an argument for 
me, that they have been preſeryed up to that exquiſite cer- 


tainty, that there has ſcarce been any poſſibility of miſtake. 


Therefore I rely upon this, till the other fide produce caſes, 


wherein writs that have materially varied in that particular, 


have been allowed to be good. T 

The principal queſtion therefore will be this, whether here 
is ſuch a certainty'in the deſcription of the place (of the re- 
turn) in which the party is to appear, in this writ, as is 
agreeable to the rules of law. And I apprehend here is not. 


In order to clear my way to that which is the proper conſi- 
deration of this caſe, I muſt in the firſt place rid my hands of 
that load of ancient precedents, which is laid upon us. I 
muſt agree that they are, for the moſt part, as has been urged 
on the other ſide, and therefore ſhall give up all the precedents 
that were before the union : and what I ſhall rely upon as 
the foundation of this exception, is the union of the two 
kingdoms, 20 7 - ' | * 7 LOW Ty | ; 
 Thatfince the conjunction of the two kingdoms of Eng- 
land and Scotland into the united kingdom of Great Britain, 
ſuch a material change has been wreught in the juriſdicti 


on of. 
this 


* 
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eder, and the extent of it, that in all writs concerning 
nglith ſubjects returnable here, it ought to be ubicunguę 
tunc fuerit in Anglia, confining it to that part of the united 
kingdom called England only. 12 
By the 24th article of the treaty of union, which is con- 
firmed by 5 Ann. c. 8. it is provided, That from and after 
<« the union there ſhall be one great ſeal for the united king- 
« dom of. Great Britain, which ſhall be different from the 
great ſeal now uſed in either kingdom.” — 95 
After this union the kingdoms of England and Scotland are 
no more. It is the crown and kingdom of Great Britain, 
and the ſeal of Great Britain, and is ſo ſtiled in all pleadings. 
In conſequence of that, this court is alſo the chancery of 
Great Britain, and ſo has been the ſtile of all bills exhibited 
in this court ſince the union. | 
As this alteration of names has been wrought, ſo there is a 
great and material change in things themſelves. Before the 
union, the lord chancellor that fat in this court could iſſue no 
writ or inſtrument under the great ſeal that could have any 
force in Scotland. There was then a great ſeal of that king- 
dom, and a lord chancellor who had the cuſtody of it. 
Since the union, that ſeal is diſannulled, and that office ex- 
tinct. The general authority which it had is now veſted in 
the great ſeal of Great Britain, except in the inſtances parti- 
cularly excepted and reſerved by the articles of union. 
Ik fo, then this court is the chancery of Great Britain, 
and has a general juriſdiction throughout the whole united 
kingdom, as it had thraughout England before the union. 
The conſequence of this court's having a general juriſdic- 
tion throughout England before the union was, that it might 
exiſt and be a chancery in any part of England. And 
parity of reaſon, the conſequence of this court's having a 
general juriſdiction throughout Great Britain will be, that it 
may exiſt and be a' chancery in any place of Great Britain. 1 
From hence it will follow, that it may be in Scotland, and | 1 50 ] 
then this writ requiring the defendant to appear at the day of 
the return before the king in his chancery, whereſoever that 
chancery ſhould then be, did require the defendant to ap- 
in Scotland at that day, in caſe the chancery had been 
Scotland. a 5 QC | Fa NES SOLE W 
That I take it is ſuch an objection to this writ, as will 
make'it illegal, and be ſufficient to abate it: it is to compel 
an Engliſh-ſubje& to appear out of England: and that by 
the laws of England, no Engliſh ſubjedt whatſoever can be 
compelled to appear to anſwer for a matter of right out of 


England, 


- 


i& 
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| England, is a principle of law which cannot be diſputed. 
The ftate of the union has made no. change at all m this 
particular, but the law of England is ſtill lex ferræ, as magna 
charta ſtiles it, and it is to be executed within this — of 
England. 
In order to explain and enforce whe I mean, when I ſay 


the court of Chancery may by poſſibility exiſt in Scotland, 
J muſt examine a little the foundation of that matter. 


I The juriſdiction of this court is of a complicated nature, 
and includes in it great r But I muſt ſubmit, whe- 
ther that whole juriſdiction, that great diverſity of power 
which it has, does not flow from one ſpring, and is raiſed 
upon one general foundation, that is, the great ſeal? 1. If 
it be conſidered as a court of ſtate, where all public acts of 

overnment are ſealed and inrolled, that manifeſtly comes 

om the great ſeal, which is what gives them their legal 
ne A 

2. Tf it be conſidered as an officina fuſtitiæ, for the iſſung 
of writs ; that certainty comes from the feat which gives 
them being. 


Ot the original 3. The juriſdiction of this cake as it is a court of equity, 
of the equi ny Is perhaps of all others the moſt difficult to be traced, both 
— on as to its foundation, and the time when it had its o 7 
But I think there have been very great opinions, and 
apt to believe a ftrict feareh into antiquity might enable " 
to ſhew, that this juriſdiction alſo has taken its riſe from the 
great ſeal : for the chancery being upon the diviſion of the 
king's courts, naturally the offcina juſtitiæ, from which all, 
original writs e and where the ſubject was to, come for 
remedy in all caſes, the chancellor was applied to in all caſes 
for proper writs, where the ſubje& wanted a remedy for his 
right, or redreſs for a wrong that had been done him. But 
in the execution of this authority, he was confined by the 
| rules of the common law, and could award no writs, but 
| [ 151 ] fuch as the common law warranted : therefore when ſuch a 
e 3 ay eng e 
ent, (which are the ſubjects of an equi n 
or could award no writ proper 2 de phie caſe, 
becauſe the common law afforded no remedy. Upon this it 
is not improbable, that the chancellors, who were moſt com- 
monly churchmen, men of conſcience, when they found 
thoſe caſes grew numerous, in order. to prevent the ſuitors 
from being ruined againſt right and conſcience, and that no 
man might go away from the king's court without ſome re- 
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authority, and partly by their admonitions, laid it upon the 
conſcience of the wrong-doer to do right. * 


4. If it be conſidered as a court of common law, as the Of the court of 


Petty-bag is in which we now are; the principal parts of that 28 con- 
ider a 


court of cont» 


juriſdiction are to hold plea upon writs of ſcire facias on re- 


157 


cords of this court, upon mon/frans de droit, and traverſes mon law. 


of offices found upon writs iſſued out of this court. Theſe 
likewiſe have their being and eſſence from the great ſeal. And 
this very proceeding in a ſcire facias to repeal letters patent, 
which my lord Coke ſays in 4 /»/f. is the higheſt point of a 
chancellor's juriſdiction, is in a particular manner derived 
from the great ſeal ; for the very end of the ſuit is, and 
ſo is the judgment, that they be recalled back into the ſame 
place from whence they went forth under the great ſeal, that 
they may be cancelled ; that is, that the great ſeal may be 
taken off. In the caſe of the Mayor and Burgeſſes of Le- 
verpgole againſt the Chancellor of the county-palatine of 
Lancaſter, in B. R. Trin. 12 Ann. there was a ſcire ſacias to 
repeal a charter granted to that corporation under the great 
ſeal of the county-palatine. To this ſuit a prohibition was 
moved for, for want of juriſdiftion in the court. But it 
was reſolved, that that court had juriſdiction of the cauſe ; 
and amongſt other reaſons which were given for that judg- 
ment, it was declared, that this authority was incident to 
the ſeal of the county-palatine : that the complaint of the 
writ being, that the chancellor had wrongfully put the ſeal 
to it, it was proper to be examined in that court where the 

I have mentioned theſe matters, in order to ſhew. how ra- 
tionally and naturally all this power of the court flows from 
the ſeal. But there is another matter which furniſhes the 
ſtrongeſt argument in the world that it is ſo, and that is, 'that 
the delivery of the ſeal conſtitutes that great officer who exer- 
Ciſes this juriſdiction, and gives him all this power, | 
The uſe I would make of this is, that if all the juriſdiction 
of the court of Chancery is founded .upon the great ſeal, I 
apprehend that it will alſo follow and attend upon it; and 
that whereſoever, in any part of Great Britain, the law can 
take notice of the great ſeal of Great Britain to be, there is 
- Suppoſe his majeſty ſhould take a progreſs into Scot- 
land, and amon wk miniſters ang take his lord chan. 
celfor along with him, with N amy ſeal : I muſt inſiſt, as a 
conſequence of my argument, there would be the chancery 
of Great Britain. And what ſhews this more fully is, that 
the great ſeal might be put to writs there, K 
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bear beat . in the king's name, reſfe meipſs : nay, they muſt 


bear teſte 1 in his majeſty” s oon name, and no other; for a 


| ewftor-regni, or lords Juſtices, can dnly be appointed when his 
majeſty goes out of his kingdom; and the yery moment he 
returns, their authority ceaſes; But ſince the union, when 


his majeſty is, in Scotland, he is ſtill within his united king- 
dom ; and then by law there is no room for fuch officers. 
And if whits 1 may iſſue from Edinburgh under the great ſeal 
of Great Britain; teſted in the king's name, that is a full 
evidence, that the chancery of Great Britain may be there. 
But ſtill I muſt inſiſt; that by the law of England the ſub- 
jects of England cannot be called to appear in the ch 

of Great Britain whereſoever it ſhall be; ſince, as that may 
De in Scotland, it may require him to appear — to the 
law of the land, and is therefore a bad writ, 


1 have now done with thoſe arguments, which'I have to 


1 this writ to be wrong, from the reaſon of the thing. 


come now to conſider the precedents: and as to thoſe 
Which were before the union, they are undoubtedly as has 
been opened; they have authority, and they have almoſt 
univerſal conſent of their ſide; and they were certainly right, 
and ſettled upon very good reaſon, But what I ſhall contend 
for is, that this form is now bad and erroneous upon the 
Failing of that reaſon for which, before the union, it was 
& They were good before the union, upon this reaſon, 
the Pax! took notice * England was an intire ſeparate 
gdom of itſelf, that the great ſeal was the great ſeal of 
1 and the chancery, the chancery of England, and 
that the chancery of England could not be out of- the king- 
dom ; and therefore it was impoſſible to fay, that this was 
to ſummon the ſubje& to appear out of England. But now 
the very contrary to this holds true; that the law takes no- 


tice, that England is no intire kingdom, but a part of Great 


Britain only ; that the chancery is the chancery of Great 
Britain, and may have a being out of England in any other 
part of Great Britain. So that the reafon and the preſump- 
tion of law, upon which that antient law and thoſe . 
dents were eſtabliſhed, now failing, and turning uite 
contrary way; that form and thoſe — och na 
authority againſt me in this caſe, but will rather be autho- 
rities for me; becauſe. is more certain in reaſoning, 
than chat from foundations and premiſes, which are co 
2 contrary concluſions ought to be inferred. 


As to the precedents fince the union, they are either ſuch 
as have paſſed of courſe in the office, ſub ſilentio, without 


FFF 
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* 


then ſat here, abated that writ for 


cungue tunc fuerit in 
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before the court, and undergone litigation, that is, judicial 
nnn 55 at 
No as to the firſt kind of precedents, of what authority 
are they? Surely they are of little or no authority. They 
are the work of clerks in the office, without con{ideration, 
and without knowing the opinion of the court. And if 
ſuch precedents were ſuffered to preyail againſt the reaſon of 
the law, that would be to ſuffer the clerks to make the law. 
All the precedents which have been produced on the other 
ſide are of this kind, and they have not ſhewn any one judi- 


there are none. 


But I apprehend the ſtrength and weight of the precedents 
are with us. I have in my hand a liſt of near thirty writs 


cial precedent in their favour ; the reaſon of which is, that 


upon the files of the Perty-bag, iſſued fince the union, which 


are all made returnable in cancellar ubicungue tunc fuerit in 
"Anglia, in the manner we contend for; and I have alſo a 
judicial precedent, a judgment of the court in a caſe of this 
kind, which I take to be an authority in point for me. And 
T am the more encouraged to think ſo, becauſe the other ſide 
have thought fit to anticipate me in it, it glared them ſo full 
in the face. That was a ſcire factas againſt fir Cleave Moor 
and Peter Perſehouſe, upon a recognizance given in this 


court, made returnable coram domina regina in cane” ſua ubi- 
cungue tunc fuerit in Magna Britannia. It was tefte 1 1 Jan. 
anno gth of the late queen. To this writ there was a plea 


in abatement ; and Mr, attorney-general, that now is, took 


an exception, that it was wrong, and ought to have been 


made, coram domina regina in tance” ſua ubicunque tunc fuerit 


in Anglia. And he put ſeveral caſes, where fince the union 


the great ſeal, and conſequently the chancery, might poſſibly 
be out of England, and yet the ſubjects of England not 
obliged to appear there. And that exception made fo great 
an impreſſion upon the court, that my lord Harcourt, who 

| | this' fault only. And 
what explains this authority further is, what was done upon 


it afterwards in conformity to that judgmen?, and the opinion 
' Which was then delivered; for the new writ was not made 


returnable in canc r tunc fuerit generally, but ubi- 
Anglia, as we contend this ought 


And really I am at a loſs to find any ground, upon which 


che preſent "caſe can be diſtinguiſhed out of that authority. 


For why was the writ in Perſehouſe's caſe held bad ? Was it 


not becauſe fince the union the chancery of Great Britain 


o 


may be in any place of Great TG and conſequently a 
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writ which required the party to appear in that chancery, 
whereſoever. it ſhould be in Great Britain, required him to 
appear in Scotland in caſe it ſhould be there. So in the pre- 
ſent caſe, ſhall not this writ par! ratione be bad, becauſe 
ſince the union the chancery of Great Britain may be in any 
place in Great Britain ; and conſequently this writ, requiring 
the party to appear in that chancery whereſoever it ' thall be, 
requires him to appear in Scotland, in caſe it ſhall be there. 
I own I cannot diſcern any difference between the two caſes. 


By this time I hope it ſufficiently appears, that I was well 
warranted in ſaying, that the ſtrength and weight of the pre- 
cedents is with us. For if the precedents /ub filentio. are 
both ways, and there be no judicial precedent with the other 
fide, but there is one in our fayour ; that judicial precedent 
will turn the ſcale, and over- balance the reſt ; eſpecially if 
the circumſtances, even of our precedents which have paſſed 
ſub ſilentio, are conſidered. For they have moſt of them, 
if not all, been ſince the judgment of the court in that caſe 
of Perſchouſe, which ſhews what was then apprehended to 
be laid down as the ſtanding rule of the court for the future. 
And I am informed, they are all the cafes ſince that judg- 
ment, which have been of conſiderable conſequence, and 
can be ſuppoſed to have undergone the conſideration of coun- 
ſel. And ſome of them have been litigated, and come be- 
fore the court upon other points. Amongſt the reſt, there 
is the great caſe of the 1 facias againſt the charter of 
Leverpoole, which cauſed a mighty ſtruggle in Weſtminſter- 
hall, and there the return is confined to England. 


In order to avoid the force of this argument in the preſent 
caſe, ſome objections have been made of the other fide. 


Where erro- The firſt is, that our exception comes too late, for that it 
neous proceſs is jg gow aided by the appearance of the defendant... And this 
aided by aÞ- | was enforced by obſerving, that it was abſurd to ſay this de- 
— not. fendant had an hardſhip put upon him by being ſummoned 

to appear in Seqtland, when the court was at Weſtminſter at 


21 the return, and he has appeared here. SY 

[1667] The anſwer to this is, that it is not helped by appearance, 

| becauſe the defendant has come in ſpecially, ſaving to him- 

0 ſelf all advantages whatſoever, and has challenged this de- 
fect by plea. - 3 8 

1 may agree, without prejudice to this queſtion, that poſ- 

ſibly if the defendant had come in, and not relied upon this 

exception, but pleaded over ſome matter of bar, that might 

have precluded higa from taking this advantage . 

| . | ut 
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But when he expreſsly comes in for this ſpecial purpoſe, I 
apprehend he may inſiſt upon it. | 1 

I do admit, that any error in meſne proceſs is ſalved by 
the party's appearance, and he ſhall not afterwards take ad- 
vantage of it; becauſe the only intent of meſue proceſs is to 
bring the defendant into court, and when he is come in, 
that is out of the caſe ; for he might have come in upon the 
writ without it. But an original writ (as a ſcire facias to re- 
. letters patents was determined to be in the caſe of the 
Ling v. Eyre) is of another nature; for that is not only to 
bring in the party, but alſo to found the juriſdiction of the 
court in that particular cauſe, and to be the ground- work of 
all the proceedings of the court afterwards. And I know no 
caſe in the law where it has been held, that an appearance 
has cured any error in the original writ. 


In the caſe of Wilſon v. Law, Trin. 6. & AM. in 
B. R. Salk. 59. in an appeal of death, the defendant prayed 
oyer of the original writ and return, and thereupon: demur- 
red in abatement, as he might do in appeal. Upon the ar- 
gument an exception was taken to the ſheriff's return upon 
the original ; and the anſwer was, that it was helped by the 
appearance. But the contrary was reſolved by the court ; 
for that appearance only helps when the party comes in and 
pleads to iſſue, not when he comes in and challenges the de- 
fect. In the caſe of Widdrington v. Charlton, B. R. Trin. 
11 Ann. it was held, that error in meſne proceſs was aided 
by appearance. But in that caſe Mr. juſtice Eyre, in giving 
his opinion, expreſsly allowed the authority of Wilſon v. 
Law, and diſtinguiſhed it by obſerving, that there the excep- 

tion was to the return of the original writ, and therefore the 
appearance could not cure it: but here (ſaid he, and ſo was 
the opinion of the court) he ſhall anſwer to the original writ, 
becauſe that is good ; and it was held, that there was no dif- 
ference between an appeal and any civil action, as to the 
effect of an appearance to cure errors, but that the effect 
that was the ſame in all caſes. | 


As to the objection, that it is abſurd for a man to come, 
this court here fitting, and object to the writ, that poſſibly 
he might have been hurt by not knowing certainly where to [ 156 } 
appear, or. by being made to appear in Scotland. 
I take it, there is no abſurdity at all in that, for the law 
of England, which delights in certainty, is more reaſonable 
than to put a man even to the hazard of being hurt by an 
illegal writ, either in his liberty or his freehold, but he may 
come in and take advantage of it, before he is actually 


affected by it 1 
ee DY ite. Y 2 Thus 
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Thus in caſes of miſndmer, where there is an origina 
iſſued againſt a man, or a bill of indicttnent exhibited againſt 
Kim, by a wrong chriſtiah nam: if proceedings were had 
upon that writ or indiAment, they could not finally affect 
him. If he was to be arreſted by proceſs upon ſuch writ or 
indictment, he might have an action of treſpaſs and falſe 
impriſonment againſt the officer; flay, if he made oppoſition 
and killed bim, it would be but mariflaughter, Cre. Car: 
538. But notwithſtanding all this, to prevent = poſſible 
Berger to this man's liberty or property, though he could 
not effectually be hurt by it, the law allows him time ta 
come in and plead that miſnomer to the writ or bill, and it 
{hall abate for that reaſon ; and the defendant not be put ta 
anſwer, . though he is in court. ON PN 
And this he may do voluntarily, without ſhewing that he 
was brought in either by ſummons or compulſion ; only fay; 
ing, that the defendant (ſuppoſe J. S.) verſus gem the plain- 
tiff tulit Breve ſuuni, or exhibuit 1 5 ſuam, per nomen 
Samuelit, is named John and not Samuel; and the writ 
ſhall abate. Barren ee <4: 
I mention this to ſhew, how carefully the law has guarded 


ine ſubject from ering injury by erroneous proceedings; 


that barely upon the poſſibility of his being affected, he may 


dome and take advantage of it, and avoid thoſe proceedings, 


C157 ] 


without ſtaying till he is actually hurt by them. 


And if he may do this in mere perſonal actions, much 
more may he do it in caſes where his freehold comes in 
queſtion ; and that it does in this caſe; for this is af ſcire fa- 
cias to repeal a grant of an office for life, and contequently 
to ouſt the party of that freehold, and for that reaſon hag 
ſomething in it of the nature of a real action. And it would 

needleſs to mention what great advantages the Jaw allows 
to defendants in real actions, in point of proceſs and pleading, 
in order to fence and ſecure the freehold of the ſubject. 

Another objection was, that to determine this writ to be 
wrong, would be to overthrow a multitude of judgments 
fince the union. rn; aro: | 

If this exception depends upon the ſame reaſon with that 
which was taken and allowed in Perſehobſe's cafe (as I have 


endeavoured, to ſhew it does] and is only a conſequence of 
the rule which was then laid down; then if the precedents 
ſhould be ſhaken, it will be owing to that judgment, and 


not to the judgment which we contend for in this caſe. 
But I do not remember to have heard that argument al- 


lowed, where the former precedents are both Ways, as they 


re 
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are in this caſe; and beſides, where there was a judicial pre- 
cedent in favour of the exception: for more miſchief had 


always been 8 from ſhaking one judicial precedetit, 


than a hundred precedents ſub ſilentio. a 

I take it, that this apprehenſion of danger js but a vain 
terror, and that there can be no ſych inconvenience ; for 
that where there are judgments, this exception will be out of 
the caſe, and the defect cured. Where the defendant has 
- come in, and not challenged the exception, but pleaded over 
ſome matter of bar, that is a waiver of it, and he cannot 
take advantage of it afterwards by writ of error; according 
to the rule which was laid down by Mr. juſtice G. Eyre in 
the caſe of Wilſon u. Law, that an appearance will help, 


where the defendant comes in and pleads to iſſue, and does 


not challenge the defect of the writ. 


There are many caſes, where want of challenge of the 
party will cure a defect even appearing upon the face of the 
writ : as in debt upon ſimple contract againſt an executor, 
which does not lie; yet if he pleads to it, and a verdict be 
azainft him, he ſhall not take advantage of it in arreſt of 
judgment, or by writ of error. Yelv. 56- 1 Lev. 201. 261. 
Tn the caſe of variance from the Regiſter, that may be 
pleaded in abatement; but if the defendant waives that op- 

Irtunity, he cannot take advantage of it afterwards. And 
foi was held Trin. 12 Ann. B. K. in the caſe of Skinner v, 

n 

Bootle replied: The juriſdiction and proceſs of this court 
neither is, nor was deſigned to be altered by the union; for 
there is an expreſs reſervation, Though if there had not, 
no body can think it would have made any alteration: how- 
ever, it was thought proper to declare fo, in majorem cau- 


telam, that as to all matter concerning England, the great 


| Teal ſhould be uſed as it was before the union. 

Ubicanque fuerit generally differs from #ubicunque fuerit 
in Magna 4 252 the latter can by no intendinient be ſet 
Hebt, ut the former may, . to the known rule of 
conſtruction, verba generalia gener 


1 


6 liter ſunt intelligettda. 
| Precedents, though they paſs ub ſilentio, are ſurely evi- 


[ 158 ] 


dences of the forms of the court. And thus far they are 


authorities, that they ſhew it was not thought neceffary to 
ano them, when_in 10 Ed. 1. Wales was united to, and 

cane parcel of the dotninions of England; nor when Ca- 
his was To likewife. Two or three precedents make not the 
law againſt a multitude to the contrary. 39 H. 6. 30. 4 Ed. 
4 6. Ling E. £. 4.116, Ir is upon the wee 
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of the precedents that the caſe of Bewdly was reſolved, and 
they were there ſet up in oppoſition to, and prevailed againſt 
the expreſs words of the act of parliament. 


But if we ſhovld admit their precedents, yet they muſt ad- 
mit ours too; and then oy being both ways, either form 
is good: though by the way I muſt obſerve, that the forms 
of the regiſter 4 be altered but by act of parliament. 


Sir Joſeph Jekyll, maſter of the Rolls. That is certainly 
ſo; and therefore, if this form be warranted by the regiſter 
and the precedents, I think nothing can be ſtronger. This 
court is ſtill the court of Chancery of England; it is the 
great ſeal's being the great ſeal of Great Britain, which 
N the bills to be directed to the chancellor of Great 

ritain. 


I think there would have been no claſhing of juriſdictions, 
if the ſpecial reſervation had been omitted. The 19th article 
is a covenant, that the juriſdiction of Scotland ſh al remain, 
notwithſtanding the union; and as it preſerves the former 
Juriſdiction to Scotland, fo it excludes the Engliſh juriſdic- 
tion from extending itſelf thither. 


Parker, lord chancellor. The words ubicunque fuerit 


were as large as poſſible, and when Calais was part of Eng- 


land, might extend to that, though the ſubject would not be 
bound to appear there. But when you go to explain it, it 
muſt be right; therefore in Magna Britannia is certainly 
wrong. All the powers of this court flow from the great 
ſeal, which, though it is now made the gieat ſeal of Great 
Britain, yet the act has not made the chancery fo. The 
powers of the chancery, as a court, are in private property ; 
and the articles excluding that, the chancery as a court of 
private property cannot be there, All contempts of this 
court will be diſcharged, if this form ſhould not be eſta- 


. bliſhed. In the caſe of Bewdly I thought the objection was 


very ſtrong, but it was got over for the neceſſity of the 
thing, and not barely for the fake of uniformity : and this 
caſe and that are both in the ſame reaſon, The defendants 
muſt anſwer over. Reſpondes ouſter agard. | 


, 


Dominus Rex verſ. Decan' et Capitul” Monch 


. M74 NDAMUS to admit Dr. Sherlock to a prebend 
of the cathedral church of Norwich. And the writ 


ſuggeſts," that queen Anne, by letters patent 26 April, 1 "iN 
of her reign, incorporated Dr. Sherlock, then maſter of 
tharine-hall, in Cambridge, and the fellows and ſcholars for 
ever ; and grants that the then maſter (naming * 
ucc 
4 


-. 
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ſucceed to the next vacancy of a prebend in Norwich, and 
his ſucceſſors, maſters of Catharine-hall after him, requiring 
the dean and chapter to aſſign him fallam: in choro et vocem 
in capitulo prout mos t. Which letters patent were con- 
firmed by the ſtatute 12 Ann. againſt mortuaries. And one 12 Ann. ſt. 2, 
of the prebendaries being now dead, this is the firſt vacancy, © © 
to which the dean and chapter are required to admit Dr. 
Sherlock. "They return, that king Edward the Sixth, by 
letters patent, 7 November, firſt year of his reign, erected the 
deanery and-chapter of Norwich into a corporation, and en- 
dowed the church, and gave them perpetual ſucceſſion. 
That neither he, nor queen Mary or qucen Elizabeth; ever 
made any ſtatutes for the government of the corporation. 
But king James, by a body of ſtatutes, ordained, that as 
often, as; there ſhould be any vacancy, the dean and chapter 

| ſhould admit ſuch perſon as the king ſhould nominate under 

the great ſeal. And further (which is the clauſe upon which 

the queſtion ariſes) that none ſhould be admitted to be dean 

or prebendary, who before was prebendary of any other ca- 

thedral church. And that. theſe are the ſtatutes which they 

have ſworn to obſerve. And for that Dr. Sherlock is dean 

of Chicheſter, and a prebendary of St. Paul's, they refuſe to 

admit him; et ob nullam aliam cauſam. 4 


—_ Rp ˙ Eg 


8 
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Reeve argued that the return was inſufficient, and for a 
peremptory mandamus. The letters patent being confirmed 
by act of parliament, we are now as it were upon the con-. 
ſtruction of a ſtatute, and as if every part of thoſe letters 
patent was incorporated into the body of the act; and as 
ſuch, it is of force enough to repeal and annul all former or- 
dinances or uſages, contrary to or inconſiſtent with it: ſo 
that whatever queſtions might ariſe upon the letters patent, if 
they ſtood barely upon their own ſtrength, and how far they [ 160 J 
would prevail to ſet aſide and control the local ſtatutes of 
king James, will be intirely out of the caſe, | 
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It will not be denied, but here is an expreſs intention to 
unite the maſterſhip of Catharine-hall and this prebend in 
one and the ſame perſon for ever, and that Dr. Sherlock is 
to be the firſt perſon in whom this proviſion is to take effect; 

but what they infiſt upon is, that he is a perſon incapable 'to 
enjoy this prebend under the local ſtatutes. I admit he is, if 
thoſe ſtatutes are in force, which I have ſhewn they ate not. 
But then they ſay, our letters patent have in this particular 
affirmed the former law, for they only require the admiſſion 
to be prout mos eft, which mos is mos eccleſiæ, the conſtitution 
of our church, and that conſtitution obliges us to refuſe any 

_ perſon who is at that time prebendary of any other — 3 

| ; | | 0 
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o that preut mos eff is as much as to ſay, that the maſter of 
Catharine- hall ſhall be admitted, if he be capable, according to 


the conſtitution. 


But this is going too far, if we conſider where thoſe words 
come in. The letters patent ſay, that Dr. Sherlock, and his 
| ſucceſſors, maſters of Catharine-hall, ſhall be habiles et in 
lege capacet, to hold and enjoy this prebend; and upon every 
vacancy, mandantes et requirentes, the dean and chapter to 
admit them accordingly, prout mos eſt, in the uſual form. 


- The oath, in which the dean and chapter are bound to 
obſerve the former ſtatutes, is of no vn now thoſe ſtatutes 


e 


It is conſiderable, that as Dr. Sherlock 4 is the firſt named, 
if he ſhould be held incapable, whether this proviſion can 
ever take effect, and whether his ſucceſſors will not be in the 
caſe of remainder-men, without any particular eſtate. No 
bod can take if the doctor cannot; of 1 muſt this prebend be 
in perpetual abeyance ; which may ha ppen to be the caſe, for 
his ſucceſſors may be dignified as well as himſelf. And in 
this caſe it is not denied but that he is maſter of Catharine- 
hall, and as ſuch he is intitled to this prebend. 


Reynolds ſerjeant contra. We do not in this caſe debate 


dame validity of the grant, but only offer to excuſe our non- 


admittance; nor do we rely upon the words prout mos eff ; it 
is but exprefſio eorum que tacite inſunt; and when the office 


is given to Dr. Sherlock, he will be intitled to be admitted 
3 that clauſe. | 


This is a common appropriation, and by it all the local 


L 261 ]; ſtatutes, expreſsly contradiftory to it, will be repealed, as if 


they had diſabled every maſter of a college, and then the other 
had come and ſaid, the maſter of Catharine-hall ſhall be pre- 
bendary but what I coritend for is, that the ſubſequent 
roviſion meddles not with any mga incapacities, ſuch as 

r. Sherlock lies under by prebendary of another 
church. Suppoſe he po By to ſubſcribe, as the 
14 Cr. 2. 4. 14. requires 3 it is true he would have a right 
to the preferment as maſter of Catharine- hall; but before he 
s pofleſſiqn of it, he muſt remove his incapacity. And 
ere 1 admit, if he reſigns his other prebend, he will be 
entitled to be admitted; fo that this is only a perſonal diſa- 
bility, ariſing from his. aun act, from which he may free 
_ Hinaſelf Whenever he pleaſes. Suppoſe he had been able at 
the time of the ſtatute, ſo as then the local ſtatutes would 
not be „ ſhall his ſubſequent . of a prebend 
. ol the f hana 


As 
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As t6 the office's being in abeyance, there is no need for 
that. Dr. Sherlock is intitled whenever he renders himſelf 
capable, and till then the 28 H. 8. c. 11. has given the profits 
bf vacant beriefices to the next incumbent: Frey. 

Reeve replied, This caſe can never be brought within the 
rule of legal difabilities by act of parliament, where a man is 
obliged to do any act, to give the public fatisf4ion of his 
ſufficiency for the office he is to be admitted to. Curia ad- 
viſare vult. And afterwards, | 


Pratt, C. J. delivered the reſohitior of the court. We 
are all of opinion that the return is inſufficient, and that there 
ought to be a peremptory mandamus. Upon the firſt letters 
patent, Fac.. 1: the power of the king as founder is reſtrained, 
and the dean and chapter, as it ſtood upon thoſe ſtatutes, 
might well refuſe ſuch a perſon as Dr. Sherlock : and fo they 
might upon the letters patent of queen Anne, for ſhe having 
but a bare right of nomination, could never unite tlie canonry 
itſelf to the maſterſhip of Catharine-hall. They may perhaps 
have *their effect as a perpetual tiomination ; but there is 
no occaſion to determine that point, fince here is an act of 

arliament which has confirmed theſe letters patent, an« by 
which we are of opinion, the canonry itſelf is well united to 
the miaſterſhip of Catliarine- Hall; and it not being denied 
but that Dr. Sherlock is maſter of it, he is as ſuch intitled to 
a peremptory mandamus: ; 


Pitton verſ. Walter. At Surry Aſſizes. [ 162 J 
ER Pratt; C. J. The bare producing the po/tea is no Poſtca where 


evidence of the verdi&, without ſhewing a copy of the *idence. 
final judgment ; becauſe it may happen, the judgment was | 
arreſted, or a new trial granted: but it is good evidence, that 

a trial was had between the fame parties, ſo as to introduce an 
account of what a witneſs ſwore at that trial; who is ſince 
n 1 

The queſtlon being, whether the leſſor of the plaintiff was Herald's books. 

heir at law to him that laſt died ſeiſed? to prove the pedigree, — — of a 
the chief juſtice admitted a viſitation in 1623, made by the © * 3 
heralds, entered in their books, and kept in their office, o 
be read in evidence: he alſo admitted the minute-book of 
a former viſitation, ſigned by the heads of the ſeveral families, 
which was found in the library of my lord Oxford *. 
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= Sir Fol Pratt; Kut. Nord Chief Juſtice. 
Sir Littleton, Powys,: Knt. | | 
Sir Robert Eyre, Fa. . ö juſtices. 
Sir Fohn Forteſcue Aland, Kot. 10971 TU 
Nicholas Lechmere, Eſquire, Attorney-General. 


3, Sir J/illiam Thompſon, Kat. Solieitor- General. 


Be een the Pariſhes of Burclear and Faſtwoodhay. 


O. a ſpecial order of ſeſſions the caſe was ſtated for the 
opinion of the court; that Abraham Hatchett, being 


' gives him a fet- legally ſettled in the pariſh of Burclear, about eighteen. years 


ſince married, and had four daughters. About eight years 
ſince he came with his wife and children into Eaſtwoodhay as 
a certificate - man. W hilſt they were there, a copyhold of 200. 


per ann. deſcended to his wife, which they enjoyed for five 


years till her death, and then according to the cuſtom of the 


manor it deſcended to. the eldeſt daughter. About half a 


year ago the man aſked relief in Eaſtwoodhay, and there 


20 upon the ſeſſions ſend; him back to Burelear., Before they 
took up the caſe upon the ſpecial, ſtate of it, an objection 


was made to the order of the two juſtices, that they only 
adjudge him /kely to become chargeable; whereas a certifi- 
cate- man is not removeable, till he becomes actually ſo. And 
though the order of ſeſſions ſtates, That he aſked relief of 
the parifh-;- yet one order ſhall not be made good by another, 
na more than it can by matter alledged in the return. To 
which it was anſwered, that if the order of two juſtices is to 
Rang mY itſelf, then it will be well enough for it is 1 6h 
; x ak oder 
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order of removal, wherein no notice is taken of his being a 
certiſicate- man, and therefore /ifely is ſufficient. Beſides, 
that order is intirely out of the caſe, for the ſpecial matter 
being referred to the court, they are to judge upon that only. 
Quad fuit conceſſum per curiam. Then it was moved to 
quaſh the ſpecial order, becauſe though the man came into 
Eaftwoodhay with a certificate, yet the enjoyment of the 

yhold for five years, during which time he was not re- 
moveable, had gained him a ſettlement there. On the other 
ſide it was faid, That the g & 1o . 3. c. 11. having pro- 
vided, that a certificate-man ſhall not gain a ſettlement, 
unleſs he takes 10. per ann. or ſerves a pariſh office; and 
that being an explanatory act, which is not to be explained; 
therefore this man not coming within either of thoſe caſes, 
was notwithſtanding the deſcent of the copyhold to his wife, 
removeable upon his becoming a charge to the pariſh. Et 

'Curiam : This *is not an explanatory, but a new law, 
and muſt therefore receive a liberal conſtruction. The ex- 
ceptions in the ſtatute prove this caſe, being a caſe more rea- 
ſonable than either that are there mentioned, If a certificate- 
man by taking 10/. per ann. gains a ſettlement, a fortiori thall 
he that has an eſtate of his own, eſpecially in this caſe, where 
he does not come to it by act of his own, (which might ſa- 
vour of fraud) but it is caſt upon him by the act and opera- Salk. 524. 
tion of law. If he that ſerves a pariſh office gains a ſettlement 
upon account of his preſumed ahility, wirh greater reaſon 
ſhall he that has ability of his own viſible to all the world. 
It has been already adjudged, that any other perſon. by the 
deſcent or purchaſe of a freehold or copyhold, or by becom- 
ing intitled to a leaſe for years, gains a ſettlement ; and it 
cannot be ſuppoſed the parliament intended to put a certifi- 
cate-man in a worſe condition. The value of the copyhold 
is not material, for it is its being his own makes him not re- 
moveable, A man muſt take a tenement of 10/. per aun. to 
gain a ſettlement ; but yet he may come to ſettle upon a tene- 
ment of his own, though of ever ſo ſinall a value. This 
man therefore being for five years irremoveable from Eaſt- 
woodhay, has gained a good ſettlement there, and the order 
fq remoye him from thence muſt be quaſhed, — 


Akin verſe Barwick, [ 463 
HE plaintiff, as aſſignee of the effects of Cripps and 4 delivery to 


A | | | | A. to the ule of 
Quarme bankrupts, brings trover againſt the defendants h. upon a prece- 


on is not coun- 


made for the opinion of the court. . ter mandable, 
Natzint! ln . Y 8 That but vells the abs 


far ſeveral parcels of ſilks. And upon the trial a cafe was dentconſderati- 
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That the defendants were mercers and partnersin London, 


and uſually dealt with Cripps and Quarme, who were alſo 
partners, being at Penryn in Cornwal. And on 7th April 
1715, the defendants by their order ſent the goods in the de- 
claration, and gave them credit in their books; they being 


at the ſame time indebted to them for other goods: 18th of 


May following Cripps and Quarme, without the knowledge 
of the defendants, ſent divers filks (the fame ſent down in 
April) to Mr. Penhallow at Penryn for the uſe of the defen- 
dants. June the 4th Cripps and Quarme became bankrupts. 
June the 6th they wrote a letter to the defendants, ſignifying 
their affairs were in a declining condition; and thinking it not 
reaſonable the laſt parce] of goods ſhould go to ſatisfy their 
other creditors, therefore they had not entered them in their 
books, but left them with Penhallow, who had orders to de- 
liver them to the defendants, June the gth a commiſſion of 
bankruptcy iſſued, and the effects were aſſigned to the plain- 
tiff. June the 19th the defendants received the letter, which 
was the firſt notice they bad of the delivery to Penhallow, and 
as ſoon as poſſible they ſignified their conſent ta take the 
goods again. Vit © viel 204.3 


Reeve pro querente. The þankrupts had undoubtedly a 
good property in the goods by the fale made the 7th of April. 

hat is a point I need not labour. But the queſtion now ta, 
be conſidered is, whether any thing 1 * to diveſt that 
property before the act of bankruptcy. I ſhall maintain the 
negative of this queſtion, The goods it is true were deliver- 
ed for the uſe of the defendants, but that delivery was with- 


out their knowledge. They were not obliged to accept them, 


and therefore before acceptance the property could not be 
s. and the bankrupts might have countermanded that 
elivery. If inſtead of ſending them to Penhallow, they had 
kept them in their own hands, till an anſwer to the letter, 
would that have altered the property? Certainly it would 
not. This letter can amount to no more than a propoſal ; 
and therefore the ſubſequent conſent (if it has any retroſpe&) 
can only have relation to the time of the propoſal, which was 
two days after the act of bankruptcy. Though the delivery is 
ſtated to be to the uſe of the defendants, yet it does not ap- 
pear to be in ſatisfaction of the precedent debt; ſo there is na 
conſideration, and then the delivery is fraudulent as to credi- 
1 6 | | I 

Darnall ſerjeant contra. By the delivery to Penhallow the 
property was altered before acceptance, and the bankrupt 
could not countermand it; for there was a good conſidera- 


by 
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by not entering it in their books, and their unwillingneſs that 


the other creditors ſhould come into an average for theſe 


goods. This does not take effect as a gift, but as a ſatisfac- 
tion, and therefore not countermandable. Dy. 42. a. 2 Roll, 


Rep. 39. 2 Leon. 30. And ſince it cannot be counter- 
manded, the perſon to whoſe uſe they were delivered has an 


abſolute property in them till diſagreement. 1 Roll. Abr. 32. 
P. 13. Sty. 296. Yelv. 164. Cro. Fac. 667. Here was 
no diſagreement, but as ſpeedy a conſent as poſſible. 


Reeve, An accord executory is no ſatisfaction, before it is 


executed. It is admited that a delivery without conſideration 


may be countermanded, and I inſiſt this is ſuch; for the 


precedent debt is not merged, becauſe the party could not. 
plead this re-delivery in bar of any action for the valye of the 


goods, unleſs they actually were returned to the perſon who 
fold them, or he fignified his conſent, which was not done 
before the act of bankruptcy committed. | 


C. J. The queſtion is, whether by the delivery to Penhal- 
low, without more, the property was altered : for if that de- 
livery was countermandable, then the act of bankruptcy in- 
tervening before any aſſent to the defendants, will prevent the 
property from veſting in them. I think upon the circum- 
ſtanges, that there appears a ſufficient conſideration to toll a 
ſudfequent power of countermanding, and that this delive 
was in ſatis faction of the debt. It is true the bare delivery 
will not extinguiſh it, becauſe he had a power to diſſent; but 
yet according to Butler and Baker's caſe in the 3d Report, 
the abſolute property paſſes, ſubject to a diſagreement by one 
of the parties: the contract does not ſtand open till agree- 
ment, but is complete, unleſs there be an actual diſagree- 
ment. The conſequence of all this is, that the delivery to 
Penhallow to the uſe of the defendants, being before the act 
of bankruptcy, and founded upon a good conſideration, tranſ- 
fers the abſolute property to them, it being ſtated that they 
never diſagreed, Powys J. accord”, 


Eyre J. All theſe caſes go upon the diſtinction, where the 
delivery is with and without conſideration, Dy. 49. If with 


conſideration, and the delivery is of money, debt lies. Yelv. 


23, 24. 2 Cro. 687. Raft. 159. If of goods, trover. 
1 Bal. 68. The precedent deht is a ſufficient conſideration, 
and it veſts before notice; for it being to his benelit, a difa- 
greement ſhall not be preſumed, n vs 

Forteſcue J. Property by our law may be diveſted, without 
an actual delivery; as a horſe ſold in a ſtable. But it is 
otherwiſe by the civil law. A general bailment alters no pro- 


for 


perty, but this is not ſuch, It cannot be taken for a reſale, 


2 Ven. 198. 
Show. Ca. 
Parl. 130. 
Salk. 618. 
Thomplon v. 
Leach, 


Leave to proſe- 

cutor to com- 

und with de- 
ant. 


Leave to take 
new inquiſition 
ſuper viſum 
corporis. 


Conſtable, 
within habeas 


corpus, act. 
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for defect of contract; but it is properly a payment in ſatiſ- 
faction. It is moſt reaſonable to apply it to diſcharge the debt, 
and not as a gift; for a man is juſt before he is kind: and 
ſince he paid it in ſatisfaction, we will intend an acceptance, 
till the contrary appears. Fudicium pro defendentibus, 


Bradſhaw ver. Mottram. 


Pur p plaintiff brought a qui tam upon the ſtamp act 
againſt the defendant, for marying without licence; and 
had him in execution, where he had lain ſome time. And 
now Yorke cited the 18 Eliz. c. 5. F. 3. and produced an 
affidavit of the poverty of the Ana and had the leave 
of the court, that the plaintiff might compound wo as 
defendant. | 


Dominus Rex der/ Saunders. 


1E moved for leave for the coroner to take up tlio 
body, and take a new inquiſition, according to 2 $12. 


101. Salk 377. which was granted; and it was faid, the 


coroner could not do it without leave of the court. 
Hudſon et ux verſe Aſh. _ _.. 


41 niſi prius in Miduliſir, coram Pratt C. „5 de B. R. 


& 4 plaintiff*s wife was taken up by warrant of a juſtice 
of peace, for aſſaulting the overſeer of the parith, and 
aſſiſting to the eſcape of a woman delivered of a baſtard child. 

When the came before the juſtice, ſhe could not find bail; 
but at her requeſt he gave leave for her to lie thatnight at the 
conſtable's houſe, in order to get bail againſt the morning. 
Then one on her behalf demanded: a copy of the commit- 
ment, which not being delivered, an action was brought upon 
the habeas corpus act. Et per Pratt C. J. The queſtions 
are two, whether the defendant be an officer, and whether 
the plaintiff's wife was detained by virtue of any warrant 
within the-meaning of the ſtatute ? As to the defendant there 
is no doubt but a conſtable is within the act, but I do not 
think this action well brought. For the woman was not in 
his cuſtody by virtue of any warrant ; what warrant there was, 


was only to bring her before the juſtice, and that was fully 


executed by ſo doing; and the time ſhe ſtaid at the conftable's $ 
after that, was not by virtue of .any-warrant or commitment, 
but at her own conſent and deſire, to remain under a _volun- 
tary cuſtody ; neither is this a caſe within the miſchief of the 


- latute which was indefinite commitments. © The plaintiff was 


called. Then the defendant moved for treble coſts, being a 
5 conſtable; 


EASTERN TERM 5 GEO 173 


eonſtable. But the chief juſtice would not certify, becauſe 
this cuſtody was not in execution of his office. 


Tremain's caſe, In Canc'. 


REING an infant, he went to Oxford, contrary to the Infant, 
D orders of his guardian, who would have him go to Cam- 
bridge. And the court ſent a meſſenger, to carry him from 
Oxford to Cambridge. And upon his returning to Oxford 

there went another tam to carry him to Cambridge, quam to 

keep Him there. WHY «f 


Turner verſ. Triſbye At Guildhall, 


PER Prat C. J. Neceflaries for an infant's wife are ne- What neceſſaries 
*-- ceſſaries for him; but if provided in order for the mar- charge inan. 


riage, he is not chargeable, though ſhe uſes them. 


> 


The Eaſt India Company verſe Atkins. In Canc', 


* 
* 
1 


MI R. Vernon pro defendente, in maintenance of the plea. where a man 

LY EA This bill is brought by the Eaſt India Company, for ſubmits to be 
a diſcovery of a private trade, ſuggeſted to have been carried mined a5 19 
on by the defendant and the other ſupercargoes of the Stringer will be penal 
galley, which was ſent by the company in the year x715 up- upon him 0. 
on a voyage from hence to Canton in China, and thence to iaterpole 


return to England. | S. C. Comyns 
They firſt offer to waive the penalties and forfeitures that 75 
he might incur by ſuch diſcovery ; and then they ſtrengthen 
themſelves by a covenant entered into by the defendent, by 
which he obliges himſelf to anſwer to any bill to be brought 
againſt him for any diſcovery in any court of equity, and not 
to plead the acts of parliament, which inflict thoſe penalties 
and forfeitures. F are 
As to their waiving, all penalties and forfeitures which J 169 J 
might be incurred by the defendant by ſuch diſcovery, we 
_ apprehend it is not in the power of the plaintiffs to indemnify 
us againſt them. Therefore I muſt take notice what diſcovery 


they pray. | | | | 
They charge that the defendant and the other ſupercargoes 
agreed to receive on board, ſeveral goods from the Thurſton 
galley :, that for that purpoſe the Stringer and the Thurſton 
Failed together to the Downs, where the Stringer took on 
board ſuch goods as had been agreed upon. That having fo 
done, they proceeded: to Canton, where they in a private 
manner, diſpoſed of thoſe goods, and with the produce of them 
a PROT. eee en they, Puten boars, the 
at | n tringer: 


mY — * 


9 W. c. 44. 
6 Ann. c. 3. 
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Stringer: that they appointed the Thurſton pink to meet 


them in their return; but failing in that deſign, they touched 
at Liſbon, and there ſent away ſeveral parcels of theſe private 
goods; and other part was put on board the Succeſs, And 


after all this they met with the Lemmon at ſea, on board 

which they put the remainder of the goods, and they were 

FO BOS, nnd bet Dro ̃ vU nyt, 

.. We apprehend; if we are bound to anſwer this charge, we 

(ſhall be ſubject to all ny ry appointed by the act g V. 3. 
2 


which are loſs of the goods, and double value; and 


alſo of 6 Ann. againſt breaking bulk. By the act V. z. 


three-fourths. of the forfeitures are given to the company, 
and fo far as that goes perhaps they may watve :- but the other 


_ - fourth, and the ſhip, and the double value, they have no 


(1e! 


pretence of a right to, or power to waive, that being given 


to ie informer; Therefore to give ſome colour to this offer, 
there is an allegation in the bill, that the company is become 
the informer, and ſo they may waive the whole penalty. 


To this it was objected the laſt time, that although it is 


alledged that they have informed, it is not ſet out where or 


when they informed, or for what goods. If they would have 
enabled themſelves as. informers, they ought to. have ſhewn 


the information, and that it related to theſe goods, and theſe 


facts charged in the bill. The plaintiffs were ſo conſcious of 
that, when a perſon on behalf of the defendant went, in 
order to have a ſight of the information, and to ſee whether 
the company had a power to make ſuch an offer, he was de- 


nied a fight of it, Therefore we think that ought to be laid 


out of the caſe, and by conſequence their waiving the for- 
feiture will go for nothing. 1 
As to the penalties in 6 Ann. againſt breaking bulk, by 
which it is enacted, that all goods to be laden in the Eaſt 
Indies ſhall be brought to ſome port of Great Britain, and 
there unladen, and ſold by the company at a public ſale by 
inch of candle: the petialey is forfeiture of the value of the 
goods, one moiety to the crown, the other to the informer or 
ſeizor. And they do not pretend a title to that forfeiture. 
They endeavoured to evade that act, by ſaying it reſpected 
the company only, but not thoſe that traded privately. But 
ſurely that cannot be the intent of the act, that when thoſe 
who are licenced to trade to the Eaſt Indies are liable to theſe 


penalties, he that trades in a clandeſtine manner ſhall be in a 


tter caſe. But to put that out of diſpute ; upon reading the 


words 6 Ann. it is enacted, © That all goods which ſhall be 
laden in the Eaſt Indies upon any flip or veſſel bejonging 
3 


* to any of her majeſty”s ſubjects with intent to be tranſport 


” & ſhall 


{ 
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« {hall be brought to ſome port of Great Britain, and there 
* be unloaden ; upon pain of forfeiture of all ſuch goods; 
one moiety to the queen, and the other to the informer.” 
So that if the defendant ſhould be forced to make this diſco- 
very, he muſt be liable to the forfeitures in that act, and the 
waiver of the plaintiffs will not fave him harmleſs. 


Taking that to be fo, we apprehend we are in the common 
caſe, that no court of equity will compel a defendant to ſer 
forth any thing that will ſubject him to penalties ; but on the 
Rey a court of equity relieves againſt forfeirures. The 
plaintiffs being aware of this, have inſiſted upon a covenant 
they have got the defendant into, that he would at his return 
to England, if required, anſwer upon oath to ſuch bill as 
ſhould be brought againſt him for a diſcavery, and not demur 
or plead in bar: and the company agree to waive the for- 
feitures, and accept of their damages, which amount to 904. 
per cent. and are as much as the forfeitures. 


This is the firſt of the kind that has come into a court of 


equity, and if it ſhould be admitted, may be of dangerous 


conſequence. I would obſerve, that we are not plaintiffs to 
be relieved againſt this covenant, though the manner of ob- 
taining it is extraordinary. After theſe gentlemen had been 
taken into the company's ſervice, and had prepared every thing 
for their voyage, then they muſt execute this covenant, or 
ele be diicharged. Theſe are hard terms to be put upon any 
man, but it is what the company has practiſed. Then they 
are alſo to contract upon what terms they are to receive their 
wages ; and though they go upon a trading voyage from port 
to port, and deliver their loading, yet there is a covenant, that 
if the ſhip miſcarries in her return, they are to'loſe their wages. 
This coyenant, as often as it has been brought in queſtion, 
has been ſet afide. 


The next thing I would obſerve is, the conſideration given 
to theſe people for entering into this covenant, which is an 
undertaking on the company's part, that they ſhall not be 
ſubject to any forfeitures or penalties. That ſeems to be 
the conſideration ; but that is 'an undertaking which the 
company cannot pretend to make good, and then the cove- 
nant is without conſideration. | 


Beſides, if the plaintiffs are to have any benefit of this 
covenant in a court of equity, it muſt be by praying a ſpecific 
performance of it. And there is always a difference taken 

n a circumſtance of fraud, in order to ſet aſide a cove- 
nant, and where there is room to decree a ſpecific perform - 
ace of it. - | wm: 


| 
f 
| 
F 


* 


wi 


court of equity. We do not know what, a court of equity 
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It is objected, that a man may waive any benefit the law 
gives him, and enter into an agreement for that purpoſe. T'o 
this I anſwer, Thoſe agreements have always been ill looked 
upon in a court of equity. Where a man gives a mortgage 
on his eſtate, with a covenant not to bring a bill to redeem, 
it cannot be pretended but that, notwithſtanding ſuch cove- 
nant, he may bring his bill, and the court will decree a re: 
demption ; nay, though he confirms it with an oath ; for ſo 
far Mr. Stiſtead went as to take an oath from the mortgagor, 
and yet in that caſe the court decreed a redemption, Where 
a man borrows money upon a mortgage, and covenants that 
if he doth not pay the intereſt yearly, ſuch intereſt ſhall carry 
intereſt ; this ſeems to be a reaſonable compenſation to the 
party, for being diſappointed of the receipt of his intereſt : 
and yet a court of equity will relieve againſt ſuch a covenant, 
though the party that enters into thoſe covenants may be ſaid 


as much to forfeit or waive the benefit of a court of equity, 
as we have done in this caſe. 


We apprehend the covenant to be of an extraordinary na- 
ture; it is, that a man ſhall not make part of his defence; 


that when he comes before the court, he ſhall not ſet forth 


the truth of his caſe. Indeed in a covenant to ſuffer a com- 
mon recovery, there is an agreement what defence the parties 
ſhall make; but was it ever known in a court of equity, 
that a covenant to ſtrip a man of his defence was allowed? 
if you can abridge a than of one part of his defence, why 
not of the whole ? if this is good, it may be carried further, 
and you may have a covenant, that if a bill be brought, the 
defendant ſhall appear and make default, and the bill be taken 
pro confeſſo ; and that will be a new ſtep, and it will concern 
a court of equity to withſtand all ſuch attempts as this. 


The covenant is, that he ſhall not plead the penalties and 
forfeitures ; but what if he does plead ? Is the court to paſs 
over that part where he has pleaded them ? Will the court, 
upon an allegation of ſuch a covenant, paſs over the merits 
of a canſe ? No, truly, they will rather go into them, in ab- 
horrence of ſuch a practice. 


We cannot apprehend of what weight this covenant is in a 


has to do with a covenant, unleſs it be executory ; there a 
man may come to have a ſpecific performance of it ; but 
can they pray a ſpecific performance of this covenant? He 
has covenanted he will not plead, and yet he has pleaded. 
Is there any thing executory in this? They may take what 
advantage they can of this covenant at law, but a court of 
equity will add no weight to it, eſpecially when it is to ſubject 
9 1 a man 
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a man to a penalty, contrary to the buſineſs and intent of a 


court” of equity, which is to relieve againſt penalties and for- 
feitures. 29. , 22 

The rule in equity, that no defendant ſhall be compelled 
to ſubject himſelf to penalties and forfeitures, is founded on 
natural right and juſtice, Tt is a rule that has been obſerved 
inviolably, without exception, till this attempt ; therefore as 
we cannot be acquitted by the company from theſe forfeitures, 
it would be a monſtrous thing for a court of equity to make 
us. liable to them; and the rather in this caſe, becauſe it is 
making a ſtrain upon an allegation of the company, and barely 
upon an apprehenſion that they have been injured by the 
defendants ; whereas it appears by the pleadings, that they 


never had a better voyage, or more profitable return, for 
they made 200/. per cent. profit. | 


x 5 hey ſurmiſe, that the goods put on board the Stringer 
galley by the defendants were of great value, and that their 
tonnage would amount to a great ſum ; whereas it appeared 
upon the ſurvey, when the ſhip arrived in the river, that ſhe 
was full loaden with the company's goods: ſo that their 


whole complaint ſeems to be conjectural and groundleſs, and 


has no oath to ſupport it ; or if there was any real ground 
for it, the plaintiffs may have their remedy at law. We do 
not come into this court to be relieved againſt this covenant ; 
but for the plaintiffs to take from us our lawful defence, 
and thereby to ſubject us to forfeitures and penalties, there 


js no ground for it, and therefore we hope our plea ſhall be 
allowed. | 


Sir Thomas Powys contra. In order to remove the pre- 
zudice which the defendants have endeavoured to bring the 
company under, by repreſenting them as impoſing or requir- 
ing a very extraordinary covenant from them, I would ob- 
ſerve, that the act 9 V. 3. has eſtabliſhed an oath to 
taken by members of the company, that they will not ſex 
to the Eaſt Indies any goods for their private account, con- 
trary to that act. So that we are upon an act of parliament, 
and the covenants the company takes from their ſupercargges, 
is in purſuance and execution of that act; and there is no- 
thing charged in this bill but what is forbidden by that act; 
for we aſk them, Did not you carry more rhe 4 than the 
company allowed? Did you not, when you went out, make 
an agreement with the Thurſton galley, that ſhe ſhould at 
high ſea lay on board fuch and ſuch s, and ſo go on 
with the ſeveral parts of the fraud ? |; 3 581 


Nov as to the outward voyage, the act of parliament in- 


fits no penalty, and only forbids all other perſons, except 
1955 | Aa3 * ſuch 
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ſuch as by that act may trade, their ſervants or agents. Il. e 
defendants are the agents of thoſe perſons who may trace 
thither, and not within the deſcription of thoſe who are by 
that act ſubjected to penalties for exporting goods to the 
Eaſt Indies; therefore, as to the outward voyage, they are 
not within any of the penalties of that act. 3 


But ſuppoſe theſe men ſhould not be taken (with reſpect 
to theſe tranſactions) to be agents to the company, but to 
be perſons within the act; yet by this act, three-fourths of 
the forfeitures are given to the company, and the other 
fourth to the informer; and the company having become 
informers, are intitled to it: and it is ſo charged in the 
bill, that no information having been brought by any other 
perſon for the forfeitures, the company have preferred one 
in the exchequer. | | 


If that be ſo, we have three fourths by the act, and the 
other fourth as informers, and ſo may waive all the forfei- 
tures : and then we are in the common caſe of a man that 
ſues for tithes, he may waive the forfeiture, and bring a 
bill for a diſcovery, So a man may waive the penalties in 
the ſtatute, and have a diſcovery what timber has been cut : 
we therefore apprehend, that as to the outward-bound voy- 
age, we have a right to call them to an account; and if fo, 
they muſt anſwer a great part of our cafe, which is all the 
tranſactions relating to this fraud, from the time of their 
entering into our ſervice till their return : and yet the ptea 
is general, and covers the whole, as well the outward as the 
home-bound voyage. | 


The home-voyage falls under another conſideration ; for 
the ſtatute 6 Ann. taking notice that there had been great 
frauds in breaking bulk, it provides that thoſe who offend in 

that manner ſhall forfeit the ſhip and goods, one moiety to 
the informer, and the other moiety to the crown; and that 

ſtands upon the point of the covenant that has been ſpaken 
gh 1 a man may not agree that he will not commit a 
raud. | 5 e 
As to the caſe of a mortgage, it is in its on nature re- 
deemable, and à covenant contrary to the nature of it ſhall 
not be allowed. But may not a man covenant that he will 
not diſturb a purchaſer? This covenant is only to prevent a 
fraud, and detect it if committed. ' oh , 
And this agreement is upon a conſideration, for it is 
the foundation upon which the defendant is let into fo con- 
ſiderable a, profit. The conſideration. of the covenant is, 
that the company allows them thoſe profits mentioned in the 
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bill, ſo that it is both a lawful covenant, and for a valuable 
conſideration. | 


Then it is a covenant that goes along with a truſt, which 
no man would put in another, without a power to come to 
the knowledge how it is diſcharged ; for thefe dealings lie in 
the: knowledge of the defendants only, and cannot come to 


the knowledge of the company, without a diſcovery from the 


defendants. It is a truſt to be executed on board a ſhip, and 
at ſea,” and therefore neceſſary to be guarded- by ſome rea- 
ſonable proviſion. It is not like'a covenant to have intereſt 
upon intereſt, for-a man has a recompence by ſimple intereſt ; 
and intereſt upon intereſt is what the law, will not allow of 
but this covenant does not hinder any man of his right, but 
only prevents a fraud. | 


It is ſaid a man has a right to plead ; but may not a man 
renounce that right ? He may in the caſe of tithes, and-may 
not a man renounce part of his defence ? May not I take a 
covenant, that a man ſhall give a judgment by default, and 
releaſe of errors? And may I not come into a court of equi 
and compel a performance of that covenant ? In the caſe of a 
covenant to ſuffer a common recovery, will not the court de- 
cree a performance? 2-50 


Ir is true, that in ordinary caſes a man has liberty to plead, 
where he may be ſubjected to penalties : but then a man 
may waive it; and it is agreeable to the known maxims, 
volenti non fit injuria, and conſenſus tollit errorem. If a 
man will waive any particular manner of defending himſelf, 
why may he not! 

The cafe is no more than this; I have made an agreement 
whereby I am to be honeſt, but I will alſo have an opportu- 
nity to get more than I ought. I have made a contract that 
is not convenient for me to perform; it is fit for me to have 
tlie proſit allowed me by the company, but for me to perform 
my part of the covenant is no ways convenient; that is to 
ſay, I have played the knave, and therefore it is not conve- 
nient for mo to perform. this covgnant, by diſcovering in what 

The queſtion therefore is, which of the parties ſhall ſuffer? 
Shall the company ſuffer, who have performed their cove- 
nant ? Shall they be ſtript, and the deferidarit go off with 


the profit ? Or ſhall the defendant ſuffer (if he ealls it ſv) for 
his own - miſbehavjour, if he has miſbehaved himſelf? 1 ap- 
prehend, that to take from us the means of coming at a ſa- 
tsfaRion,"is to- take away the ſativfaRtion jrlel. * — 
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TY my W by I” „ —&* 


Alſſeiſes me of hy water that ſhould come to my mill, dif- 
ſeiſes me of my mill. 


The covenant is, that they ſhall not trade; and if they do, 
the company ſhall have ſo much per ton, and ſo much da- 


mages, which comes to gol. per cent. and this is ſaid to be 
an extravagant recompence. Now they ſay, they have made 


aol. per cent. profit for the company; and if ſo, no doubt 
but they have made as good profit for themſelves; and all 


the N80 is to have is but got. peo cent. and they ner off 
the reſt. 


They y we may take our remedy: at Jaw; but the 
covenant is, that we ſhall have a ſatisfaction. in this court. 
If we were to go to law, how could we recover there? How 
could we prove what goods they carried out? Let us but 
have a diſcovery of that here, and the meaſure of the da- 
mages is already ſettled between us. And this is the very 
point that was in view when the covenant was made, that if 
they carried out any ſuch goods, they ſhould make ſuch a 
recompence as was agreed upon: and nothing has happened 
ſince the covenant, to alter the mu of it, as end times 
it falls out. 


It is very condilerable, that this ching ſhould 'be ſettled 
between us; for if this plea ſhould ſtand, it may be the 
overthrowing the act of parliament, and the company too. 
As for what they ſay, that it is a new thing, it is quite 
otherwiſe ; it is the conſtant. article they make with all their 
ſupercargoes. 

Parker lord chancellor. FE to the offer made: by the bill; 
to waive. penalties and forfeitures ; though it is ſaid that the 
company have informed in the court of Exchequer, yet they 
have not ſet- forth the term wherein the — ac Was 
made, nor the particulars for which the information was: 
but the defendant is to take their words, that there is ſuch 
an information, without knowing where to go to the record. 
Where a man ſets forth he is — to penalties as zinformer, 
n but to ſet it out, ſo that it ma appear to the court 
that he has done ſo, Like pleading a ay app ſuit depending, 


it muſt be pleaded fo, that it, ma pear to the court af 
What term it is, and that it is for the 11 ame cauſe, 


There is another point, which I think. the, plea does not 
cover; for though the defendant is charged to be concerned 

In thoſe facts, yet it is laid in the disjunctive, that the de- 
dan or. ſome of them; he might have faid, that he 
4 know that any other 0 the defendants had done any 


of 
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of thoſe things ; and if they had done them, and he was to 
have a ſhare with them, yet if they only did them, they only 
would be ſubject to the penalties, 


As to the main point, this covenant is to be conſidered as 
relating to a matter which muſt in a great meaſure lie in the 
defendant's knowledge; therefore it is impoſſible for the 
plaintiffs to hope for a ſatisfaction, if they cannot get a diſ- 
covery : they may come to the knowledge of ſome things, 
but it is morally impoſſible they ſhould come to know all, 
without a diſcovery of the defendant. 


In the next place, if the defendant has been guilty of a 
fraud, it is a prejudice to the plaintiffs, and the defendant 
ought to make a recompence, by reaſon of that truſt they put 
in him, and by means whereof he had the opportunity of 


doing that wrong. Therefore from the nature of the truſt, 


and the difficulty for the plaintiffs to come at the. knowledge 

of theſe tranſactions, it is reaſonable they ſhould have a du- 

covery. ' | | ; 
But if this covenant is againſt law, it muſt not take place. 


It is faid it is againſt the nature of a covenant, to reſtrain a 
court of juſtice, and to ſtrip a man of his defence. 


I think it is not a covenant to reſtrain the court from doing 
Juſtice, but to enable the court to do it. It is a covenant, 
that the truth of the caſe, and the whole caſe, ſhall be laid 
before the court. There is a great deal of difference in the 
nature of the defence, upon an anſwer, or upon a plea : 
the plea is not a defence to the juſtice of the cauſe, but to 
the inquiry, that the defendant may keep back part of the 
truth from the court: therefore it is not like the caſe of a 
covenant not to bring a bill to redeem, for a mortgage is an 
eſtate made to a perſon on condition to be void on payment; 
if the money be not paid, the eſtate is abſolute at law; but 
the bufineſs of a court of equity is, to let him in to redeem. 
A covenant to the contrary doth not alter the nature of the 
ſecurity ; it ſtill continues a ſecurity for money as it was be- 
fore, and is in its own nature redeemable. Such a covenant 
is to reſtrain a court from doing what is right and equitable, 
and is therefore void. | | 


What is the defence in this caſe ? It is, that the defendant 
is not bound to diſcover what will ſubject him to a penalty. 
It is inſiſting, that the plaintiffs have no right to demand 
that diſcovery. It is a negative privilege that is allowed by 
the law, that a man may if he pleaſe refuſe to diſcover a 
matter that will ſubject him to penalties ; it is only a privi- 
lege, not a natural right; for then he would ſhake that na- 
tural right, whenever he thought fit to make IT. 
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If a man will waive ſuch a privilege, ſurely he may; it fs 
not a thing prohibited by the law: but the reafon why he 
is not obliged to diſcover, is a want of right in the other 
party to oblige him to it. But if he will make a diſcovery 
he may, nor is any rule of juſtice or natural right broke 
* y ) 
it, Is it unjuſt that the whole cafe ſhould be laid before the 
court ? If the party has not done any thing contrary to his 
duty, an anſwer can do him no harm; and why ſhould not 
this. court carry it ſo far, when there can be no prejudice, 
The ſame decree unleſs the party is a knave? And if he be one, ſhall a court 
was mace inthe of equity protect him? I am (ſays he) ſo fair in the matter, 
South Sea com- that I will. give you a right to examine me. The ſending 
pany v. um them to law would be to no purpoſe, for the damages are to 
1728. Which be meaſured by the goods carried out ; and without a diſco- 
ſee in Abr. Eq. very there is no knowing the quantum. The plea mult be 
Cal. 78. over-ruled, and the defendants muſt anſwer. 


Dominus Rex verſ Inhabitantes Civitatis Norwici. 


The king by let- INFORMATION for not repairing three public bridges, 
ters patents may I : - * 8 
— the - called Harford bridges, lying within the county of the 
boundaries of a City of Norwich, leading from the miarket-croſs to Ipſwich ; 
ity. B. 3 and ſets out, that they are out of repair, and that it cannot 
Adden wich the be found that any perſon or body politic is bound by tenure 
leſſions about or otherwiſe to repair them, and therefore the inhabitants of 
Ty rigs the county of the city are bound by the ſtatute : notwith- 
6 ſtanding which, they have not repaired them, but ſuffer 


them to continue in decay. 


Jacob Robins and Samuel Fremoult, two of the inhabi- 
tants of the city and county of the city, come in the name of 
all the inhabitants of the city, and plead Not guilty. "Then 
the record takes notice by way of ſuggeſtion, that the queſ- 
tion is between the citizens of Norwich and the inhabitants 
- of the county of Norfolk ; and they being interefted, there 
I 178 ] can be no indifferent trial had there; and Suffolk being the 
| | next county, the venire is awarded thither: and at the trial 
the jury find this ſpecial verdict, 1 55 
That the city of Norwich is an ancient city, and has been 
time out of mind a county of itſelf, diſtinct from the county 
of Norfolk. That the three bridges were at the time of 
making the ſtatute 22 H. 8. c. 5. within the county of Nor- 
folk, and not within the county of the city of Norwich. 
That Philip and Mary, 1ſt April, ſecond of their reign, re - 
citing the many inconveniencies which had happened, by not 
knowing the true bounds and limits of the county of the 
city, ſevered ſuch an extent of ground from the county of 
Noztolk, and annexed it to the city. That the three bridges 
| » are 
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are within the annexed boundaries, which are made to extend 
7 5 ad Harford bridge, which is the fartheſt of the three, 
That they are public bridges, and, no particular perſon, bound 
to repair them. That they are out of repair; but whether 
the inhabitants of the county of the city are bound to repair 
them, is the doubt of the jury; upon which they pray the 
advice of the court. Ez fi, &c. | 
Reynolds ſerjeant pro rege made three points: 1. Whe- 
ther the king can make a county of a city, or enlarge the 
boundaries of a preſcriptive city, and make the enlargements 
parcel of it? 2. Admitting he may, whether the enlarged 
part ſhall be conſidered. as parcel of the old city, ſo as to 
charge them with repairing within the 22 H. 8? 3. Whe- 
ther in this caſe the fartheſt bridge be within the bounds of 
the enlargements ? | | 49.2 


193 


1. As to the firſt queſtion, there is no doubt but that the Pophama 13. 


king may enlarge the boundaries of any city. Moſt of the 
cities of England are inſtances of the execution of ſuch a 
power, and it has been generally done by charter, which was 
eſteemed ſufficient without an act of parliament. This city 
of Norwich was ſo made at one time or other, for in Brad- 
ley's Treatiſe of Cities and Boroughs it is mentioned. as a 
borough, and, part of the county of Norfolk. Henry the 
Seventh made Cheſter a county of itſelf, as appears by 4 Inſt. 
215. 4 Co. 33. a. | 

2. Taking it then, that the king can enlarge any city, the 
next queſtion is, Where the charge of repairing bridges with- 
in ſuch” enlargement lies? The ſtatute lays no abſolute 
charge till the bridges are in decay; ſo that when the ſtatute 
was made, though theſe bridges were within the county of 
Norfolk, yet as they were not in decay, the ſtatute had no 
operation upon them, before they were annexed to the city 
of Norwich. If an hundred were to be made at this day, 
the ſtatute of hue and cry would take place within it. 80 
the prerogative of the king, in collating to a benefice void by 
the promotion of the incumhent to a biſhoprick, extends to 
a new created pariſh, as was reſolved in Dr. Birch's caſe in 
Shower, where there are many inſtances of this nature. 

3. The third point is, Whether one of the bridges be 
within the annexed bounds ? the words are u/que ad pontem 
de Harford ad exteriorem partem rivi; and that will take it 


in. There is a great difference, where «/que ad is uſed to 


terminate a way, and where it is only uſed as a mark or de- 
Fbgnation of any conſpicuous place. Calvin in his Lexicon 
Juridicum, lays uſque as (Wi incluſionis nota. 
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It is objected, chat the defendants havirig pleaded the ge- 
neral iſſue, could give nothing in evidence, but that the 
bridges are in repair; and Wrede that the trial ſhould have 
been in Norfolk. To this I anſwer, that generally it is ſo, 
as 2 Lev. 112. 1 Sid. 140. 1 Keb. 498. Ad. I12. 
3 Keb. zor. becauſe prima fe cie the hits are charge- 
able; and if they would diſcharge themſelves, they muſt do 
it by ſpecial . and not upon the general iſſue, for the 
charge on the inhabitants is a common law charge, 2 ff. 
701. 1 Ven. 256. But theſe defendants were not charge- 
able de communi jure, but the county of Norfolk was; ſo 
_ they are not obliged to find out who ought to repair, as 
— when prima facie the charge lies upon them. They 
t conteſt 8 gat with the county of Norfolk upon the 
— iſſue (as indeed they did) and therefore it was proper 
to carry it into Suffolk, Fo next county. Vaugb. 303. 
2 Roll. Abr. 576... Cro. Eliz. 664. Godb. 420. Palm. 100, 


Raby contra. This information is grounded upon the 
ſtatute; now the ſtatute gives the juriſdiction to the ſeſſions; 
and where a ſtatute reſcribes a particular method, that muſt 
be followed. Cro. Fc. 643- 2 Rell Rep. 398. 4 Mad 144. 
2 Inſt. 702. 704. 

2. The city and county of the city muſt be taken to be 
diftinet ; and if ſo, then the citizens only laye appeared, for 


the appearance is in nomine qmnium inhabitantium civit* 
Norwic', : and then the iſſue is not well joined. 


3. It is a miſ. trial. It ſhould have been in Norfolk: that 
is the next county, and intirely diſintereſted; for the only 
ueſtion on this iſſue is, whether the bridges be in repair? 
for] that only can be given in evidence on Not-guilty. 1 Ven. 
256. 1 Mad. 112. And on the record it appears not to be 
a trial in the next county; for the venire is awarded to Suf- 
folk as the next 8 Nortolk excepted, and there the 
trial ſhould have been. 1 Inf 125. 155. 1 Noll. . 28. 
Dy. 279. 2 Roll. Abr. 596 _.: 5 


1 agree, the king may annex land to a city or county in 
point of Juriſdiction, but not in point of charge; for as to 
that it ſtill continues parcel of the old county. Uſque ad is 
Cm" of one of the bridges: as if I * for com- 

ue ad Michaelmas-day, I have no right or common 
era ichaelmas-day. ”* - 


Reynolds replied. © The charge to repair is at common 
law, and upon that this information is founded. The ſtatute 
gives a concurrent, but not an excluſive juriſdiction, for here 
| are no negative words; nor is this a new offence tnade by 
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the ſtatute, and upon thoſe grounds it is that the caſes went. 


As to the fault in the appearance, which was deſigned as a” 


trick, the inhabitants of the city and of the county of the 
city are all one, for tliey are commenſurate. It is abſurd to 
ſay the juriſdiction of the = ſhall be abridged in point 
of intereſt, and not in point of charge. The city has the 
land annexed to them, et trauſit cum onere. | 


C. J. They who ate not chargeable of common right, 
ma Ares themſelves upon Not guilty : and if fo, the 
frial was well in Suffolk. If they could only give reparation 
in evidence, then it ought to have been in Norfolk. There 
is no doubt but the information lies in this caſe ; and as to 
the appearance, we may take them to be the fame perſons, 
It ſeems to me that the fartheſt bridge is included, for it ex- 
tends ad exteriorem partem rivi, There is nothing in that 
notion about Uiſtinguiſhing between juriſdiction and charge, 
for certainly both muſt go together. | 
Eyre J. inclined, that the trial was right in Suffolk, upon 
the diſtinction taken By Reynolds. Sed adjournatur to be 
further argued : and at another day. 


Reeve 2 rege. Firſt exception: That no information 
lies in B. R. becauſe the 22 H. 8. gives the juriſdiction to 
four juſtices. Cro. Fac. 643. 2 Roll. Rep. 398. 4 Mod. 144. 
Anſwer. I agree with thoſe caſes; for there the ſtatute makes 
a new offence, and chalks out a particular method ; but this 
was an offence at common law, and the ſtatute does not 
give an excluſive, but only a concurrent juriſdiction, Here 
are no negative words, though if there were, it has been 
held, that negative words ſhall not take away the juriſdiction 
of this court. 1 Sid. 359. 2 Keb. 340. 11 Co. 64. 


Second exception. They ſay this cannot be taken to be 
an information at common law, becauſe it lays, that the de- 
fendants debent reparare virtute, &c. and concludes contra 
forman flatuti. Anſwer. Such a concluſion will not make it 
an information upon the ſtatute ; for nothing is here alledged, 


| 


but what the common law faid before; and ſo- it has been re- 


ſolved, Cro. El. 148. Cre. Car. 340. 2 Roll. Ab. 82. pl. 6. 
If a ſtatute ſhould add circumſtances to a common law of- 
fence, yet the indictment need not conclude contra formam 
ſtatuti. 1 Ven. 13. 1 Sid. 409. 2 Keb. 479. 55 

Third exception. The information is againſt the inhabi- 
tants of the county of the city, and the appearance for thoſe 
of the city only. Anſwer. Throughout the whole record the 


inhabitants of the city and county of * 
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of to be the ſame. The bounds of the city and-county of 
the city are generally the fame, 1 Roll. Abr. 803. pl. 6. 
Theſe are all the exceptions taken to the information and 
proceedings. I come now to the ſpecial verdict, upon which 
two points have been raiſed. Pens : 

1. Whether theſe bridges are within the annexed bounda- 
ries, for the, defendants. ſay that aue being terminus ad quem, 
and a, terminus à quo, all the bridges are excluded, There 
can be no diſpute but that two of the bridges are included. 
The queſtion turns upon the third, uſque ad pontem de Har- 
Jars ad extersorem partem rivi : this uſque ad is only uſed to 

ew the circumference, for the other words take in the river. 
Now if it be taken exeluſively, then the whole breadth of the 
bridge-all round muſt be excluded : words have been taken 
incluſively according to the ſubject matter. 5 Co. 7. 103. 
I1T. 6 Co. 62. 67. 1 Ven. 292. 3 Keb. 594. 3 Leon. 211. 
The bridges were only mentioned as notorious places. 


2. They fay here is a miſ-trial ; for on Not guilty, the de- 
fendants could give nothing in evidence, but that the bridges 
are in repair, and therefore the trial ſhould have been in 
Norfolk. Anſwer. Defendants by not denying our ſuggeſtion, 
have admitted the queſtion to be, whether the 2 or county 
ought to repair? The caſes cited of the other fide are, only 
that the perſon chargeable de communi jure ſhall not give evi- 
dence that another is bound ratione tenure, but that is not 
our caſe, If a pariſh be indicted for not reparing a highway, 
you muſt prove it to be a highway; that it lies within the 

ariſh, and that it is out of repair; and if there be a failure 
in either of theſe, the defendants muſt be acquitted. ꝙ H. 6. 
62. Brod General Iſſue, 52, 53. 94. 34 H. 6. 43. Show. 270. 

Branthwayte ſerjeant contra. I ſhall ſpeak only to the 
point of the miſ- trial, and upon the information.. 
As to the firſt, no admiſſion of the parties can alter the 
law. It muſt appear to the court, that the queſtion is of 
ſuch a nature as to draw the trial out of the proper county. 
2 Cre. 597. Hardr. 311. Here the only queſtion is, whether 
the city of Norwich is bound to repair? for they cannot 
throw it any where elſe, without ſpecial pleading. 3 Reb. 301. 
1 Mod. 112. 3 Keb. $70. 2 Roll. Abr. 597. Pl. 1. 


Secondly, I agree the information would have laid as at 
common law, if that method had been purſued ; but here 
they make it a ſtatute offence, and therefore they ought to 
have purſued the ſtatute remed 7. 2 , 
The whole court were unanimous for the king upon all 
the points but the miſ-trial. As to which the C. J. "ay 
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and Eyre were of opinion, it was well in Suffolk: for the 
queſtion naturally ariſes, whether the bridges are in Norfolk 
or Norwich? and the reſult of tliat is, that eitlier the one or 
the other is bound to repair; and Not guilty puts all in 
iſſue: there was no other way to make this appear upon re- 
cord but by ſuggeſtion; which not being denied, it is as well 
as if it had appeared by ſpecial pleading. And it ſhall not be 
in the power of the defendants to diſappoint the king of a 
proper trial, by their refuſing to plead ſpecially. Forteſcue J. 
contra, thought the right ought not to be tried in this iſſue; 
Et fic adjournatur. 


The cauſe came now to be ſpoke to upon the ſingle point 
of the miſ-trial. 


Cheſhyre ſerjeant pro rege. The defendants in this caſe The general if. 


might put us to 7 in what county theſe bridges lie; and 
then the right o 

is right in Suffolk. They could not ſafely plead the ſpecial 
matter, becauſe it will amount to the general iſſue, and ſo be 
demurrable. 34 H. 6. 28. 43. Bro. Iſſue, 53. 18 H. 6. 21. 
Fitzh. action ſur ſtat. 4. 19 H. 8, 9. 2 Roll. Abr. 683. 
The deferidants might have proved theſe to be private bridges 
on Not guilty. 1 Ven. 256. The reſolution of the caſe of 
the king v. inhab. Hornſey, was contrary to the opinion of 
Holt C. J. in Show. 270. for Eyre, Dolbin and Gregory, 
denied the diſtinction, though the reporter takes no notice of 
it. Mich. 8 W. 3. Rex v. inhab. Ireton. The reaſon of 
this ſuggeſtion was to prevent delay, and is therefore to be 
favoured, fince it hinders the detendant from challenging. 
Tf he confeſſes (as he has done here) the truth of the ſug- 


geſtion, then he is eſtopped: if he denies it, that denial is 
entered of record, and after that he ſhall never come and al- 


ledge that matter as a fault. There is no other way to come at 
the truth of this fact, but by putting him to confeſs or deny it, 
for it is not a matter iſſuable. Tr. per pars 140. Plow. 74. b. 
10 H. 6. 54. 14 H. 6. 2. Nient dedire amounts to a con- 
feſſion, though it does not go on, fore verum concedit, as 
ſome of the entries are: this confeſſion is as much an eſtoppel, 
as in Salt. 3x0. where an executor ſuffered judgment by de- 
fault, and then he was eſtopped to ſay he had no aſſets. 


Pengelly ſerjeant contra. The matter of this ſuggeſtion 
R N the award of the venire into Nora ir is 
not averred the county of Norfolk is concerned, but only by 
way of concluſion, ideogue, which is not ſupported by the 
premiſes. I agree the ſituation might have been conteſted at 
the trial. The court might have refuſed this ſuggeſtion, as 
Was done in Delme's caſe, So 2 Roll. Abr. 597. pl. 1 


/ 


ſue goes to the 
A + ſituation as well 
repair is a conſequence, wherefore the trial as repair of 
bridges, where 
the charge is of 
common right. 
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judges to one, judicium pro rege. 
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the jury had come out of Norfolk, we could not have chal 
lenged the array. Hard. 311. Caſe for diſturbing the plaintiff 
in taking the profits of a judge of the Sheriff's court in 
London: on Not guilty, it was ſuggeſted, that the office was 
grantable by the mayor and aldermen, and prayed the venire 
to the next county. But Hale C. J. refuſed to award it, be- 
cauſe it did not appear by neceſſary collection from the record, 
that the title of the mayor and aldermen to fill up this place 
would come in queſtion. Though the ſituation may come in 
ueſtion, yet that does not determine the right; for the de- 
fendants will be acquitted without trying the right, ſo that is 
not a matter within the extent of this ſuggeſtion. Beſides, 
this is of a matter of law, whereas ſuggeſtions ſhould be of 
matters of fact only. Co. Ent. 59, 60. 2 Roll. Abr. 597. 
J. 8. 1 Ven. 58. go. Quo warranto 28. Nient dedire alone 

is not a confeſſion. Cro. Fac. 547. Dy. 367. pl. 40. 


C. J. Since it is admitted the ſituation may come in 
queſtion, that will by way of conſequence determine the other 
point, who ought to repair ; and therefore the trial could not 
be in Norfolk. I take nient dedire to be as much a con- 
feſſion as cognovit actionem. The matter of law in the ſug- 
geſtion ariſes neceſſarily out of the matter of fact, and with- 
out it would not be complete. To which Powys J. agreed. 
Et per Eyre J. on Not guilty, the defendant may controvert 
every thing the proſecutor is bound to prove. He is bound 
to prove where the bridges lie, and therefore Norfolk was an 
improper county. If a man would diſcharge himſelf upon a 
particular account, he muſt plead it ſpecially ; but not where 
the common right is his defence. If a man is charged to re- 
pair -ratione tenure, he may throw it upon the pariſh by the 

eneral iſſue. The ſame ſuggeſtion was made in fir Richard 
Onſlow's caſe, and no exception taken. There is judgment 


entered in that caſe of Hornſey, Paſ. 2 V. & M. rot. 31. 


and in the debate, as I find in my notes, Holt C. J. ſaid, 


the defendants might ſhew it not to be a highway. 


Forteſcue J. thought, parcel or not parcel, could not be 


given in evidence on Not guilty : for 1 Mod. 112. Hale C. J. 
2 


Not guilty goes only to the repair or not; ſo that as to 


all other queſtions the defendant muſt plead ſpecially. And 


Parker C. J. held fo, Mich. 10 Ann, There being three 
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Dominus Rex ver/. Nixon. | 
\ HE court refuſed to quaſh an information upon motion, Information not 
which had been exhibited by rule of court: Eyre J. do be quaſhed on 
; : b ”, motion. And 
obſerving, that ſuch informations are amendable. 1 Sid. held ſo by Holt 


I 52. 54. n j C. J. Hil. 8. W. 
: | ” | . ; . . ” | 3 Rex V. Gre- 
gory; and he affirmed, the information in Fountain's caſe, 1 Sid. 152, was denied to be 


qualhed, ! 
Dominus Rex ver /. Jones. 


T HE defendant having treated the proceſs of the court Attachment ab- 

L contemptuouſly, an attachment went againſt him, with- —_—_ 
out a rule to ſhew- cauſe, 2 to Salk. 84) and there ſueriff ordered 
being intimations that he relied on the aſſiſtance of his fellow to take poſſe. 

workmen to reſcue him, the court ſent for the ſheriff of Mid- 


dleſex into court, and ordered him to take a ſufficient force. 


Between the Pariſhes of New Windſor and White [ I 96 ] 
e err on 1:2; 15: Walcham. 5 TR # 


'TFOHN-PISSEY,. being legally ſettled in the pariſh of Certificate con- 
White Waltham, where he had lived two. years with a adidas gie 
woman who was reputed his wife, went with a certificate it as to all fats 
from White Waltham, owning them as man and wife, into therein men- 
the pariſh of New Windlor, where they had fix children. 
Then the man dies, and the woman ſwearing they had 1 


— 
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been married, the juſtices adjudge the children to be baſtards, 
=- ſettled in New Windſor where they were born. 


"Reeve moved to quaſh the order, becauſe the evidence of 

the mother ought not to be ad mitted, and becaſe the certifi- 

aate was concluſive to the pariſh of White Waltham, to ſay 

| they were not man and wife. For as no pariſh can refuſe a 

| | | certificate-man, therefore whatever is the import of that 

certificate muſt he binding, elle it would be hard to get rid of 
ſuch people. 


Vorke contra. It is a rule, kit baſtards are ſettled where 

born; and J believe it will not be pretended. that the baſtard 

» 5 a 'certificate-man can be ſent back with him. But the 
FF only queſtion will be, whether the legitimacy of the marriage 
25 could come in queſtion at the ſeſſions. As to the exception 
about the mother's evidence, I take it not to be material in 

this court, what evidence the ſeſſions went upon, If the 
juſtices give an infufficient reaſon for their adjudication, yet 
that is no ground to quaſh the order. Their adjudication, 
that ſuch a place is the place of the laſt legal ſettlement, is 
ooneluſive to this court, though they ſhew in the face of the 
order an a& which in law will not gain a ſettlement ; for they 

and they only are judges of the fact, and this court only 
 ,__ declares the law ariſing from that fact. If a jury finds not 
only the fact, but the evidence of it; yet you put the evidence 
but of the caſe, without determining whether it be ſufficient 

or not, and adjudye upon the fact only. The mother's evi- 
12 dence is good, for ſhe is a ſtranger quad the pariſh. Salk. 478. 


As to the certificate, that cannot enure by eſtoppel as a 
er The ſeſſions are guaſs a jury, and not bound by eſtop- 
pels. 4 Co. 5 3 b. Salk. 256. Adjournatur; and the laſt 

day of the term the ef Tulle delivered the opinion of the 
TEN court. F | 

c 3388 I Weae all of opinion, that the certificate is conelu- 

ie to the pariſn of White Waltham, and they are not to 

be mie to diſpute the validity of the marriage, and 

tberefors the ſiu children, being actually chargeable. to New 

1 187 Windſor, muſt be ſent back to White Waltham. There is 

Baſtard of no. doubt but che baſtard of a certificate-man i 18 ſettled in the 

certificate-man place of his birth, for he is not fuch an iſſue as will follow 

| ſettled where the ſettlement of his father or mother, neither is he his or her 

--—4 689 N child within the intention of the ſtatute, {0.25 to be fore BF 

„Trin. with the parent we | | 
2g Gen 45 | 14 r 95 * . A 22 Oe 
1 —— — — — N 


e Vide the caſes.of Honytop ind $t, Axe, 2 Salk. 335. Foley 177 
and Headcqrn and n . en 2 4 Fo 25 Burr. 5 60 
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Dominus Rex verſ. Corrock. 
IRT uENI for not repairing a highway, which the 


defendant was obliged to do ratione tenure of a certain 


Houſe, which in another place is mentioned to be the manſion- 


houſe of the defendant. 


Yorke objected, tliat by 5 H. 7. 3. it appears that the oc- 
cupter and not the owner 1s - EIFS x to repairs of the high- 
way, and therefore the indictment ſhould have been ration? 
tenurae ſuae, for it may be this houſe is let to another, and 
cited Noy 93. Lat. 206. 

Et per Curiam, (upon conſideration) There is no neceſſi- 
ty to lay it ſo, for ratione tenurae implies it to be ſuch a te- 
nure, as makes him chargeable. And fo it was held 1 Ven. 
331. Rex v. Fenſhaw, which is entered Mich. 29 Car. 2. 
ret. 12. There he was charged ratione tenure quorundam 
terrarum et tenementorum, and the exception was taken for 
want of ſuorum, and the indictment held well enough. But 
if it were neceſſary to ſay ſuae, we think it is implicitly aver- 
red, by calling it afterwards his manſion-houſe ; ſo guacungque 
dia data, the indictment is well enough. 


Argyle ver/. Hunt. 


E in the Spiritual court for the word where, which 
upon the face of the libel appeared to have been ſpoken 
in London; and after ſentence Corbet moved for a prohibi- 
tion, becauſe the defect of juriſdiction appeared in the libel 


itſelf, and the court will judicially take notice of the cuſtom 


of London, where an action lies for the word whore. Show. 


* 331. 1 Kall. Abr. 550. 2 Roll. Abr. 69. 1 Lev. 116. 


ty. 69. 1 Inft. 35 5. Ketelbey contra. It is now too 

d have been pleaded below. LZutw. 1023. 
Et per Curiam, The rule is, that you ſhall never alledge 
matter 4ehors the libel as a ground for a prohibition after 
ſentence, but the foundation of our granting it muſt ariſe 
out of the libel itſelf in defect of juriſdiction. And if there 


be a defect of juriſdiction appearing in the libel, then the 
party never comes too late, for the ſentence and all other pro- 
ceedings are a mere nullity. But where the Spiritual court 


has an original juriſdiction, which is to be taken from them 


I91 


Sufficient to 

charge a man 
to repair, ra- 
tione tenure, 
without ſuæ. 


No prohibi- 
tion after ſen- 
tence, tho" the 
word Where 
appears to be 
ſpoke in Lon- 
don. 
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upon account of ſome matter ariſing in the ſuit, as for defect 


of trial ; there after ſentence the party ſhall never have a 
prohibition, becauſe he himſelf has acquieſced in their manner 
of trial, which is a waiver, of the benefit of a common law 
trial. It is true, theſe words appear to be ſpoke in London; 
but how does the cuſtom of London appear to us ? There is 
Vol. I. Cc nothing 


192 


In ſcire ſacias 


againſt execu- 


tor, no colls. 


What judgment 
may be reverſed 
in toto, and 
what in part 
enly, 
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nothing of that in the libel, and though we have ſuch a pii- 
vate knowledge of it, that up6n indtion we do not put the 
party to produce an affidavit, becauſe the other fide never diſ- 
putes it; yet we cannot judicially take notice of it, and if any 
body will inſiſt on an affidavit, we muſt have it in every caſe. 
It was never known that the coutt judicially takes notice of 
private cuſtoms, but they are always ſpecially returned. Mich. 


'9 Ann. Stone v. Fowler. There was a preſcription for the 
- pariſhioners to repair the fences of the church-yard, and 
after ſentence they came and ſuggeſted, that the rector was 


bound to thoſe repairs, and that the Spiritual court, in as much 
as the preſcription was not admitted, had no power to pro- 
ceed; but the court held they came too late after ſentence *. 


A prohibition was denied. 


Bellew verſ. Aylmer. 


IN a ſcire facias againſt an executor, execution was award- 


ed, and then the record went on with a confideratum e/t 


etiam, that the plaintiff ſhould have coſts. It was admitted, 
that the 8 g . 3. c. 10. which gives coſts on a ſcire facias, 
does not extend to executors, and therefore the judgment for 


colts was erroneous. But then it came to be the queſtion, 

whether the court ſhould reverſe the whole judgment, or onl 
uoad the coſts. And Fazakerley for the executor inſiſted to 

1 it reverſed in toto, for that it was one intire judgment, on 


which they could not have ſeveral executions. Cre. El. 162. 


There were damages given to the crown in a guare impedit, 
and the judgment reverſed in toto. So is 1 Leon. 149. Al- 
len 74. If one defendant dies, and judgment is againſt all, 
it mult be intirely reverſed. 1 Roll. Abr. 775. pl. 2. 2 Keb. 
696. 1 Roll. Abr. 775. pl. 4. I Ven. 27. 39. Cre. Car. 
471. Salk. 24. 


Reeve contra. If the record had ſtopped at the awarding of 
execution, no doubt but all would have been well enough. 
And then when it goes on with a conſideratum ęſt etiam, that 
is a diſtin independent judgment, and may be reverſed with- 
out affecting the other. If part of the words laid are not ac- 
tionable, and ſeveral damages are given, judgment ſhall be re- 
verſed in part only. Heb. 6. (/d vide Salk. 24. that caſe 
denied for law.) 2 Crs. 343: oor 708. Cre. F1. 538. I 
agree the caſe in Hob. is denied in 2 Cro. 424. But the reaſon 
on which it was denied doth not impeach the authority of it 


1 
N 2 * — — r _ 
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* Vide the caſes of Johnſon and Berwick, L. Raym, 711. Vicars and 
Worth, Polit. 471. and Cook and Wingticld, Poſt. 555. | 
1 . F n : | as 


TRAINITY TERM 5 GERO. 193 


as to my preſent purpoſe in this caſe, where there are two 
different judgments. 1 Rolf. Abr. 776. 2 7. $5 Co. 58. 
ro 


As to the caſe Salk. 24. my report differs from it, for I took 
the damages to be ſeveral. but ke reports them to be entire. 


Per Curiam. Conſideratum eft etiam does not disjoin it at 2 Saund. 257. 
all. If a man declares for two 101. it is the ſame thing Sid. 952. 


whether the judgment be entire for 200. or ſeveral for each 
1ol. Adjournatur. 


And Fl. 7 Geo. without further argument it was reverſed 
as to coſts, and affirmed pre reſiduo, on the authority of Lill. Ent. 233. 
Green v. Waller, Hil. 13 W. 3. rot. 20. and adjudged in 
B. R. Trin. 2 Ann. on error out of Ireland: it was reverſed 
as to coſts, and affirmed as to the reſt, 


Dominus Rex verſ. Inhabitantes de South-Marfton. 


2 order run, Whereas J. Charlwood and lis wife 7 8 
is come into your pariſh, endeayouring to ſettle not neceſſary to 
< themſelves contrary to law, and are likely to become fay, the party 
<< chargeable : theſe are therefore to require you to convey mari, en 
the ſaid Charlwood and his wife from your ſaid pariſh to. 


< the pariſh of A. Sc.“ 


Martin moved to quaſh the order, for the incertainty whe- 
ther the huſband or wife came into the parith, it being in the 
fingular, when it ſhould have been in the plural number; 
and cited Salt. 122. where an order of two juſtices was doth, 
and quaſhed. Trin. 11 Ann. Regina v. Ingham, inſultum 
fecit againſt two defendants, and held ill. 2 Keb. 51. 


Huſſey contra. The ſingular number will ſerve for huſ- 
band and wife, though for no others. The cafe of an in- 
dictment will not govern this ; for that is always conſtrued 
ſtrictly, but theſe have a liberal conſtruction. Nor 1s the 
_ caſe in Salteld at all applicable; for there the fault was in the 
adjudication itſelf, but here it is only in the complaint. I 
ſee no more neceſſity to ſhew them in the pariſh, than there 
is to ſay did not take 101. per ann. or ſerve a pariſh office 
which is never required. But if it be neceſſary, it appears 
ſufficiently upon the whole order. It is faid, eadeavouring 
to ſettle themſelves, and that they are likely to become 
chargeable, and then they are ordered to be removed from 
the pariſh. Ez per Pratt C. J. I do not think it neceſſary 
to ſhew they came in, but only an endeavour to ſettle ; for 
it may be where the party never came in, as the caſe of 
children born in one pariſh, when the ſettlement of the parent 
is in another. But if it were neceſſary, it is implicitly ſet forth 190 J 
which in the complaint is ſufficient. To which Powys and 
| Ce 2 Eyre 
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Complaint ma 
be taken by 
implication, 
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Eyre Juſtices agreed. Et per Forteſcue J. The only two 
things requiſite for the juſtices to adjudge, is the place of the 


but not the ad- laſt legal ſettlement, and that the party is likely to become 


udication. 


* 


wite's mother, 


chargeable : and theſe muſt be poſitive, though as to the 
complaint, it is well enough to take it by implication. This 
is not falſe grammar, as doth was in Weſt's caſe; for it is 
common for Latin authors to put the ſingular number, where 
there are two nominative cafes. Horace ſays Detur nobis 
locus, hora. If it were neceſſary to ſtrain a point, we might 
refer is to the huſband, and then the wife will follow of 
courſe, The order was confirmed, 


Dominus Rex ver/. Munden. 


Man not hound (QEPEE reciting that Munden had a good fortune with 


to maintain his 


his wife, and that her mother was poor, therefore he is 
ordered to' provide for her. And in maintenance of the 
order 1 Bulft, —— and 2 9+ 8 345- Styles 283. were cited. 
Et per Pratt C. J. On confideration, we are all of opinion 
that the ſon-in-law is not bound, cither within the words or 
intent of the ſtatute, which provides only for natural parents. 
By the law of nature a man was bound to take care of his 
own father -and mother ; but there being no temporal obli- 
cation to enforce that law of nature, it was found neceſſary 
to eſtabliſh it by act of parliament, and that can be extended 
no farther than the law of nature went before, and the law 
of nature does not reach to this caſe. As to the caſe in 
1 Bulſt. it is plain the word not was left out only by miſtake, 
for the ſenſe of the clauſe leads you to read it not obliged ; and 
beſides, the judges were divided. The caſe indeed in 2 Bul/e. 
is an authority in point as far as it will go; but that is no 
judicial authority, only a caſe at a judge's chamber. The 
ſame was alſo ſaid obiter in the caſe of the Queen v. Fane, 
Paſch. 10 Arn, but it never came judicially before the whole 
court till now. And therefore as 1t is res integra, we are of 
opinion the order muſt be quaſhed &. Fe war es 


— — — — 3 
— 


„ — 


In the caſe of Walton and Sparke, Caf. of Seſſ. 210. Lord Holt C. J. ſaid; 
that the word children in the ſtatute extends to grandchildren; becauſe there 
is the ſame natural affection. But Dr. Burn 18 $, no caſe hath occurred 
wherein this bath been judicially determined, 282 erhaps there may be 
ſome doubt as to this point. Natural affection deſcends more ſtrongly than 
it aſcends. And it is obſervable that the ſtatute of gg Eliz. c. g. did only 
enact, that parents and children ſhould mutually maintain each other; this 
ſtatute of the 4g Eliz. enlarging this branch, extends it to grandfathers and 
grandmothers, but doth not ſpecify grandchildren; by which' it may ſeem 
thats he legiſlator did not intend that the obligation ſhould extend to grand- 
children. 8 | | 5 4 
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Dominus Rex ve. Gill & 4. 


1 for throwing down ſkins — a man's — = cri. 
rd, which was a public way, per quod another man's er U9- 
2 beat out. On hs — it — the wind 3 
took the ſkin, and blew it out of the way, and ſo the da- done io another. 

mage happened. The chief juſtice remembered the caſe of the 

hoy (ante 128.) and that in Hob. 134. where in exerciſing, [ 1914 
one ſoldier wounded another; and a caſe in the year- book of os 

a man lopping a tree, where the bough was blown at a | 
diſtance and killed a man. And in the principal cafe the de- 

fendants were acquitted. 


| * a 
The Attorney-General ver/; Elliſtan & aP. In 
| Scaccario. 


807 RE facias on a bond conditioned to tranſport coffee, If the plea cone 

and not reland it. The defendant, as to part, pleaded 9 | 
the ſtatute of equity of Zen. 8. That he did not tranſport enough Pe | 
the coffee, becauſe when it was in the ſhip, one of the offi- plaintiff in all | 
cers of the cuſtoms came on board and ſeized the coffee, and ar Jus neck; oo 
carried it back to London: that when it was cleared, he falſify the = 
continued the voyage, till he met with a tempeſt, in which cuſe. 
both ſhip and coffee were loſt. And as to the reſidue of the por 0 
coffee, he pleaded it was never relanded. The attorney- 
general replies, that the ſeizure was, becauſe the coffee was 
unſhipped with an intent to be re-landed ; and on a traverſe 
of this, they are at iſſue, and it is found with the king. 

It was moved in arreſt of judgment, that here was an 
immaterial iſſue ; for the bond being not only to reland, the 
replication only diſcloſes evidence of an intent to reland, 
which is not ſufficient to ſubject him to the penalty. On 
the other ſide it was ſaid, that the plea had admitted a non- 
performance, by offering an excuſe ; and then it was ſuffi- 
cient to meet the plea, and falſify the excuſe in all caſes (that 
of an award only excepted) for there indeed, if the defen- 
dant pleads nul agard fait, the plaintiff muſt not only ſhew 
an award, but he muſt go farther and aſſign a breach. Salk. 
128. But in no other caſe is he obliged to do more, than 
falſify the defendant's plea. And of this opinion was the 
court, and judgment was given for the plaintiff, 

Windmil verſ; Cutting. 

ER Curiam. An attorney of C. B. who is actually in Privilege dei 
tze cuſtody of the marſhal-of this court, ſhall- never be ©; B: where 
ſuffered to plead his privilege. 2 Roll. Abr. 232, For there N 
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is a great difference between an actual and ſuppoſed cuſtody. 
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Where the 
1 ſhall 
ve full coſts, 
though the da- 
mages are un- 


. der 40s, 


x Salk, 1. Et per Forteſcue J. As to the plea that a man 
is a clerk. of one of the prothonotaries of C. B. I have 
looked a little into it, and find the old way of pleading was, 
that they were employed in ingroſſing of records, aſſidentes in 
curia, and the like. Raft. 473. b. 34 H. 6. 15. And ſo in 
this court of late years an atiidavit has been required to that 
effect, Cooke v. Latimer, Read v. Chambers, and the caſe 
of one Worthington, 11 Ann. In the caſe of Baker v. 
Swindon, Mich. 10 M. 3. in C. B. rot. 360. a clerk pleaded, 
that he ought to be ſued by bill, and not by original; but 
the court held the contrary, and that attornies only have that 
privilege *. 


Anderſon verſ. Buckton. 


RESPASS for the entry of diſeaſed cattle into the 

plaintiff's cloſe, per quod the plaintiff's cattle were in- 
fected. Not guilty pleaded, and a verdict for the plaintiff 
for 20s, 


It was moved, to allow the plaintiff his full caſts, upon 
the account of the ſpecial damages alledged and put in iſſue, 
and which would have ſubſiſted of itſelf as a diſtinct cauſe of 
action; and the plaintiff ought not to be puniſhed for join- 
ing it with the treſpaſs to avoid vexation. And Cro. Car. 
163. 307. 3 Med. 39. 2 Ven. 48. Gre, Car. 141. Ray, 487. 
were cited. 

On the other ſide it was inſiſted, that though here is mat- 
ter. of aggravation laid, yet it is ſtyl to be conſidered as an 
action of treſpaſs, in which there is a recovery under 40s. 
And matter alledged only by way of aggravation cannot in- 
title the plaintiff to full coſts. 2 Yen, 48, Salk. 642. 


The chief juſtice, Powys and Forteſcue juſtices, were for 
full coſts, becauſe the conſequential damage- is a matter for 
which the plaintiff might have had a diſtin ſatisfaction. 
And they likened it to the caſe of an action of battery, per 
quod conſortium of the wife, or ,ſervitium. of the ſervant 
amifit, which for that reaſon are not within the ſtatute. The 
true diſtinction is, where the matter alledged by way of aggra- 


vation will intitle the party to a diiſtnct ſatisfaction. Aſpor- 


tation of trees may be a ground for a trover, but yet may be 
laid as an aggravation in treſpaſs, and the plaintiff ſhall have 
full coſts. If a man enters and chaſes and kills my cattle, 


tat js a diſtin wrong, but yet may be joined as matter of 


* * 
— — —— * — — län (H — 
— 4 


* Vide Crompton's Practice Common Plac. vol. s. p. 124- 
as aggra: 


perſons, falſly and maliciouſly accuſe my lord, that he cona- trial of the 
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aggravation. Suppoſe I have two cloſes at a great diſtance, 
and the ſame water-courſe running through both, I may al- 
ledge the entry into one, per quod the water was prevented 
from coming to the other, and there ſhall be full coſts. 


Eyre J. contra, Becauſe this nun tg will not be plead- 
able to a ſpecial action upon the caſe for the ſpecial injury, 
quod cæteri negaverunt. And the plaintiff had full colts. 


Dominus Rex verſ. Kinnerſley and Moore. [ 193 ] 


NFORMATION, ſetting forth, that the defendants Conſpiracy may 

Kinnerſley and Moore, being evil diſpoſed perſons, in or- be laid without 
der to extort money from my lord Sunderland, did conſpire 2") f on be 
together to charge my lord with endeavouring to commit convicted, jud 
ſodomy with the id Moore; and that in execution of this ment ſhall be 


conſpiracy they did, in the preſence and hearing of ſeveral E 1 


tus fuit rem veneream habere with the defendant Moore, and other. 
ſo to commit ſodomy. The defendant Kinnerſley only ap- 
pears, and pleads to iſſue, and is found guilty; and now 
ſeveral exceptions were taken in arreſt of judgment. 


Branthwayte ſerjeant. The nature of the offence muſt 
appear upon the record, for by that only the court muſt 
judge, and the offence muſt be particularly and certainly al- 
leged. Conatus fuit is uncertain, for it might only be an 
act of the mind, which before it was put in execution was 
ſuppreſſed by reaſon. 1 Roll. Rep. 79. 2 Bulſt. 276. In 
an action for words, per quod maritagium amiſit, the plain- 
tiff declared, that whereas he intendebat et conatus fuit to 
marry ſuch a woman, the plaintiff ſpoke of him ſuch words, 
per quod, c. and this was held to be uncertain, and the 
judgment was arreſted. 


2. It ſhould appear upon the record, that the party ac- 
cuſed is innocent; for it is no crime to charge a guilty per- 
ſon with ſuch an offence. They ſhould have averred, ub: 
revera et in fatto he non conatus fuit to do the act with 
which he was charged. Hut. 11. 49. In actions for a ma- 
licious proſecution, the plaintiff muſt ſhew the former action 
to be determined, and how; ſo likewiſe he muſt ſhew an ac- 
quittal upon an indictment. 1 Keb. 881. 8 


3. To every conſpiracy there muſt be two perſons at leaſt, 
whereas here is only one brought in and found guilty, If 
hereafter the other ſhould be found Not guilty, that will _ 117, b. 
conſequently be an acquittal of Kinnerſley. If three bg in- 
dicted for a riot and an aſſault, and one only found guilty, 
and the others acquitted ; this diſcharges them all, 2 
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the riot is the foundation, and the affault' only the conſe- 
' quence. Salk. 593. And one perſon alone cannot be guilty 
of committing a riot: ſo in this caſe one cannot be guilty of 


the conſpiracy, though he may of the overt- act; and yet the 


foundation (which is the conſpiracy) being removed, the 
other part, which is only the conſequence, falls of courſe. 


Comyns. Bare words are not a ſufficient overt- act, __ 
out alledging ſomething actually done towards putting th 
conſpiracy in execution. 4 Cs. 16. a. 1 Roll. Abr. 110. 


Pi. 6. —5 56. 5. For if there be only words, an action of 


ſcandalum magnatum lies. If the charge on my lord was by 
courſe of law, then the defendants are juſtified, till it is falſi- 
fied in a legal manner, either by igoramus or acquittal, 1 Roll. 
Abr. 113, 114. R. 2. And the court will not ſuffer the 
party accuſed to bring his action, till he has manifeſted his 


innocence; becauſe otherwiſe there might be contradictory 


judgments, for the parties might be condemned in an action 
for that proſecution which they might afterwards eftabliſh, 
and then thoſe two judgments would be inconſiſtent. 


3 Keb. 799. © 
The offence with which my lord is charged, is no crime 


puniſhable by our law: for a bare endeavour (which is the 


-moſt that is alledged) to do ſuch an act, is not puniſhable in 
the temporal courts. And the only reaſon why it is action- 
able, to ſay of a woman that ſhe had a baſtard, is, becauſe 
ſhe is puniſhable for it by 18 Eliz. c. 3. and 7 Far. 1. c. 4. 
Poph. 36. nor is it actionable then, unleſs it appears the pa- 
Tiſh was charged. Salk. 694. So to ſay ſhe keeps a bawdy- 
houſe, becauſe the common law puniſhes ſuch a perſon. 
ro. Car. 329. And yet it is not actionable to call a wo- 
man a bawd, which is only an offence cognizable in the Spi- 
ritual court. 1 Ven. 53. | 


If Moore ſhould die, be pardoned or acquitted, how can 
the other be guilty of a confpiracy ? Cro. El. 701. 1 Ven. 
234 3 Keb. 111. 1 Saund. 228. 2 Keb. 476. 1 Keb. 284. 
1 Noll. Abr. 111. pl. 8. 1 
_ Adjournatur ; and at another day Reeve in anſwer to the 
objections argued: e 1 

I, As to the conatys being uncertain. This goes to their 
own charge; from which we could not vary, but were obli- 
ged to Jay it as we could prove it, We could not fay, that 
he ſaid my lord did the act, when he only ſaid he 'endea-- 
vouted to do it. The caſe in x Roll. Rep. 79. and 2 Bulft. 
276. is not applicable to this. There it was in the plaintiff's 
power to have been more particular, and the words were'not 

e | actionable 


! 


2 "_— '* 4 2 
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actionable without a ſpecial damage: he ſhould have ſhewn a 
treaty and communication between himſelf and the lady, 
whereas he only ſays he intended and went about to marry 
her; and it does not fo much as appear ſhe knew any thing 
of the matter; In many caſes it is actionable to charge a 
man with a bare attempt to do an unlawful act. Cro. El. 6: 
You lay in wait, intending to murder A; you laid gunpow- 
der under my window; minding to bürn my houſe. Cro. El. 
191. You agreed to hire a man to kill me. 2 Lev. 205; 
1 Ven. 323. In actions for words the plaintiff may make 
his own caſe; but we were obliged to follow the defendant, 
and lay the overt act as it was. If an indictment be imper- 
fect, yet if it be recited in an action as it is, it will be ſuffi- 
cient. 47 E. 3. 16, 17: | 

2: They object, here is no overt act. Is not the affir- 
mation one ? Surely it is. But if it be not, yet we inſiſt 
there was no dccaſion to lay any. The conſpiracy is the 
git of the charge, and the other only matter of aggravation, 
of which the deferidant may be acquitted, and found guilty 
bf the conſpiracy notwithſtanding. . 1 Yen. 304. 1 Sid. 174. 
1 Lev. 125. So 1 Lev. 62. 1 Keb. 203. 254. A con- 
ſpiracy to charge a man with being the father of a baſtard 
child was held well laid, without wy overt act. 27 Af. pi. 
44. 16 Af. pl. 62. There were differences in opinion as 
to this matter formerly, but now the law is ſettled. 

3. Say they; no judgment ſhall be given againſt Kinnerſley, 
becauſe poſſibly Moore may be acquitted, and that will be 
an acquittal of both; This is arguing from what has not 
Happenied, and probably never will; for though Moore may 
have an opportunity to acquit himſelf, and is not concluded 
by the verde as Kinnerſley is; yet as the matter now ſtands, 
Moore himſelf is found guilty, for the conſpiracy is fouud as 
It is laid, and therefore judgment may be given againſt one 
before the trial of the other. As 4 E. 3. 34. b. Bro. Con- 
rw 21. 1 Vent 234. 3 Keb. 111. 24+ E. 3. 73. 4. 
Paſe 7. Ann. B. R. Regina v. Herne. There the indict- 
ment was, that he with A. et multis aliis, did conſpire to 
accuſe B. that he did attempt to commit ſodomy. The 
grand jury found the bill as to Herne, with an ignoramus as 
to A. Herne was convicted; and then it was moved in arreſt 
of judgment, that there being an ignoramus as to A. Herne 
could not be guilty of conſpiring with him: But the whole 
-court .over-ruled the exception, and ſaid it was ſufficient, 
being found that he, cum multis aliis, did confpire, and that 
it might have been laid ſo at firſt; and Herne was fined forty 
marks, and ſet in the pillory. My lord C. J. of the Com- 
Vol. I. D d mon 
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mon Pleas, that now is, was of counſel in that caſe; and he 
quoted a caſe where ſeveral were indicted for a riot, cum 
multis aliis 3 two only were found guilty ; and it was ob- 
jected, that there muſt be three to make a riot; but upon 


the cam multis aliis, judgment was given againſt the de- 


fendants. 


4. Another exception is, that we have not averred my 
lord was innocent of the fact charged upon him. It is ex- 
preſsly laid, that the defendants did falſy charge, which 
could not be, if the accuſation was true. Trin. 4 Ann. 
Regina v. Beſt, Salk. 174. 376. indictment ſetting forth, 


that the defendants falſo I bgrhinc to charge A. with 
being the father of a baſtard e 


ud : on demurrer the excep- 
tion was, that there was no averment that A. was not the 


father; and upon great conſideration and ſearch of prece- 


dents, the indictment was held good. A difference was 
taken in an indictment for perjury, where you muſt aver the 


_ cath falſe ;' and alſo in actions for a malicious proſecution, 


where it muſt appear the party was innocent, to intitle him 

* 
5. The laſt exception is, that the offence charged is not 

puniſhable in the temporal courts. We deny that. Attempts 


of this nature have been puniſhed, and ſo have conſpiracies 
to do a lawful act, which is ſtronger than this caſe, 


The whole court were unanimous in over-ruling all the 
exceptions, And Powys J. quoted a caſe in Godb. where a 
man was puniſhed for an attempt to pick a pocket. And 
Eyre J. remembered captain Rigby, who was pilloried for 
an attempt to commit ſodomy. And he quoted Trin. 11. 
W. 3. Rex v. Sudbury & al, were four were indicted for a 
riot, two found guilty, and the other two acquitted ; and 
this was held to be a diſcharge of them all, though it had 
been otherwiſe if it had been laid cum multis alirs, And 


Hil. 2 Ann. rot. 17. is a caſe to the ſame purpoſe as the 


Queen and Beſt. Et per Forteſcue J. falſis allegantiis is in 
the commiſſion of oyer and terminer. And Holt C. J. held 
in Beſt's caſe, that an attempt to do an act cognizable in the 
Spiritual court, was puniſhable here. In foro conſcientiæ the 
attempt is equal with the execution of it, and there is a great 
difference between being found Not guilty, and not being 
found Guilty. mt We 

Whereupon judgment was given for the king, and after- 
wards the court proceeded to ſentence, and told the defen- 
dant, nothing but his being a clergyman protected him from 
a corporal puniſhment. ' They fined him 500l. a year's im- 
| 1 . priſonment, 
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iſonment, and to find ſureties for his good behaviour for 
en years. 
In Eaſter Term, 5 Geo. Moore was convicted and ſentenced 


to ſtand in the pillory, ſuffer a year's impriſonment, and to 
find ſureties for ſeven years. F ; 


And this term K:nner/ley, on affidavits of his being indiſ- =o ang: ng 
poſed, moved the court that he might be admitted to the have the benefit 
benefit of the rules. Sed per Curiam, We never do it for the rules. 
one in execution, which differs from the caſe of perſons 197 


committed for high treaſon, who have been bailed on account 
of illneſs. 


| Wraight verſ. Kitchingman. Tos 
RROR e C. B. of an award of execution in a ſcire _ * = 
— Ffacias upon recognizance of bail, reciting that the de- r 
fendants in Hilary Term 3 Geo. coram Fuſtitiariis de C. B. principal, or 
manuceperunt et uterque eorum manucep:t pro Richardo Wel- ey 2 -_ 
bourn in 1061. upon condition, that if he ſhould happen to Dio ; $1 is 
be condemned in a certain plea of debt upon demand for 531. not aſſignable 
at the ſuit of Kitchingman and his wife, then the ſaid Wel- e ol egg 
bourn ſhould pay and ſatisfy the faid 537. and all damages, or warded. Salk. 
render his body in execution of that judgment. And them 262. 4 Mod.go6, 
the ſcire facias ſets forth, that licet the ſaid Kitchingman 
and his wife recovered the ſaid 53/. debt and 15/. for da- 
mages ; yet the ſaid Welbourn never rendered his body in 
execution of the ſaid judgment, or ſatisfied the ſaid debt and 
damages. Upon a ſcire fect returned, there is judgment by 
default, and execution awarded. The defendants aſſign for 
error, that the plaintiffs in Hil. 3 Geo. optulerunt ſe againſt 
the ſaid Welbourn de placito tranſgreſſionis acetiam in gquodam 
placito debiti ſupra demand 531. upon which proceſs iſſued 
inſt him, returnable in octabis purificationts : at which 
day the defendants entered into recognizance for his paying 
the debt or rendering his body ; and that the plaintiffs did 
not within two terms, according to the courſe of the court, 
declare againſt the faid Welburn, in placito præd', whereby 
the recognizance was diſcharged : but farther they fay, that 
the plaintiffs in Trinity Term following, cauſed him to be 
fammoned into the ſaid court, to anſwer them in a plea of 
debt for 53/. and obtained judgment thereupon 4 and that 
ſuch judgment was had upon thoſe proceedings, and not in 
that action wherein the defendants became bail ; but not- 
withſtanding this, the award of execution is grounded upon 
the judgment in that collateral action. The other errors aſ- 
ſigned are, that the juſtices of C. B. had no power to take 
any recognizance in this form, and that there is a diſconti- 
D d 2 nuance 
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nuance, and ſeveral variances between the recogniz ance. itſelf 
and the recital of it in the ſcire 22 The defendants 
verify their afſignment of errors, by procuring the recogni- 
zance entered with a placita of Hilary Term, and the other 
proceedings with a placita of Trinity Term, to be ſent up by. 
certiorari, with a certificate that there are no continuances 
9 1 to Trinity Term; and ir null g errut 
pleadet. eee e Wh 
Strange pre guer' it errire, Before I enter into the de- 
bate of our exceptions, I muſt beg leave to obſerve, that a 
the record ſtands, the fact of our aſſignment of erfors muſt 
be taken to be as we have alledged it; for we have not only 
verified it by the return of the tertiorars (which is the proper 
trial in theſe caſes) but the other fide haye come into it, by 
pleading in nullo 75 erratum, which is a confeſſion of the 
matter of fact, and ſerves to put the law ariſing from that 
fact in iſſue before the court: it is in effect to fay, I agree 
the proceedings were in the manner you mention, but, 
notwithſtanding this, I inſiſt they are regular; they are not 
erroneous. So is 1 Ven. 252. 1 Sid. 147. HI 
T ſhall at preſent omit obſerving what thoſe facts are 
which ſtand admitted upon this record, but ſhall make uſe of 
that obſervation, as occaſion ſhall require, in ſpeaking di- 


ſtinctly to each exception. 


Our exceptions are of two forts: 1. Such as go to the 
form; and, 2. to the foundation of this ſeire facias. | 


Thoſe which reſpect the form, are either ſuch as ariſe upon. 
the face of the writ itſelf, or by compariſcn of it with the 
other parts of the record. | 3 . 
The exception I take to the writ itſelf is, that the breach 
is not well aſſigned, for they only ſay, that Jicet ſuch reco- 
very againſt the principal, yet he never rendered his body 
In executione judicii prædict“; which ties it up to a particu- 
lar kind of render, and has not left it at large to any render 
which would be a good diſcharge of the recognizance : an 
therefore, though I muſt admit he did not render himſelf 
in execution of that judgment; yet if I can ſhew, that. not- 
withſtanding what the plaintiffs have alledged, the condition 
of this recognizance may have been performed ; then I 
be well juſtified in ſaying, the breach is not well. aſſigned. 
A render may be either before or after judgment; and it 
way happen, that though either of theſe will diſcharge the 
bail, yet neither of them may be a render in execution of 
that judgment. Tt is plain, the firſt cannot : there cannot be 
a render in execution of a judgment, when as yet there is ns 
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udgment; but yet it will not be denied, but that a render 


before judgment is a good diſcharge of the bail, for the intent 


of the condition is anſwered, inaſmuch as the party is forth- 


coming; and the other may have his body as a ſatisfaction 
for the debt when recovered. | 


judgment, and yet not in execution of that judgment: for 


ſuppoſe the bail bring the principal into court, and leave him 
thefe, and the plaintiff refuſes (as by law he may) to take 


him in execution; I believe no body will ſay this is a render 


in execution of that judgment, and yet there is no doubt 


but this is a good diſcharge of the bail, for it amounts to a 
performance of the condition: and in this caſe the entry is 
not, that he was rendered in executione judicii, but in exone- 


rationt manucaptor. And if the plaintiff will not pray him 
in execution, the conſequenee of that is, that he muſt be 


diſcharged. So is Hob. 210. Wally v. Canning. 
Since therefore it appears there are more W than one to 
perform the condition of this recognizance, I need not cite 


many caſes to prove, that the ſaying the principal did not 
render in one particular manner, will not amount to an aver- 


ment that he did not render at all. If a man is bound to go 
o York or Lancaſter by ſuch a time (where according to fir 
owland Heyward's caſe, 2 Co. 35. he being the party agent, 
has his election to go to which he pleaſes) it would be inſuf- 
ficient to ſay he did not go to York, becauſe though that be 
Tus, yet he may have performed the condition by going to 
Lancaſter within the time: and for this the book of 21 Ed. 3. 
29. 6b. is an authority, where both parts of the disjunctive are 
poſſible (as in the eaſe I now put) though it was otherwiſe 
reſolved there in the principal caſe, becauſe it appeared that 
one part of the condition was become impoſſible by the act of 
God, and therefore as to that there was no occaſion to take 
any notice in aſſigning the breach. If I covenant to do an 
—— inyſelt or my affigns, the breach muſt be in the diſ- 
junctive, ſo as to take in both ways by either of which that 
act might be done. 80 is Cre. Elia. 348. Salk. 139. 
The ſame exception was taken about two years ſince in the 
caſe of Read v. Jenamie, but I cannot ſay it received any ju- 
dicial opinion. The court did ſeem to come into it, and the 
plaintiffs difcovering their opinion, would not ſtand another 
argument, but applied below, and got it amended. 


The next erg ions to the writ are ſuch as ariſe by com- 


pariſon of it with the other parts of the record, from which it 
varies in ſeveral inſtances. I forbear to mention them all, 


but ſhall rely upon thoſe which I apprehend to he — 


And as there may be a render before, ſo likewiſe after 


— 
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terial. But before I do this I muſt obſerve, that we are in 
the caſe of a doſcription of a record, which the court requires 
to be made ſtrictly, and more ſtrictly where the ſuit is founded 
upon that record, than where it is only deſcribed in a writ of 
error, in order to remove it out of one court into another. 
And there will follow no inconvenience, if the court in theſe 
caſes ties up the party to an exact deſcription ; becauſe if he 
be but careful he may do it with the utmoſt exactneſs, and it 
is his own laches if he miſtakes, | | 


The firſt variance is, that in the writ it is ſaid; the de- 


= - 


fendants manuceperunt et  uterque eorum manucepit pro 
' Richards Welbqgurn in 1061. whereas the recognizance runs, 


that they recognoverunt et uterqus eorum recognovit fe debere 
eiſdem the plaintiffs in 1061. Now the words manucapio and 
recognoſco are of different fignifications ; the latter indeed does 
import a being bound in a ſum, and therefore is properly 
uſed in theſe cafes ; but manucapio was never taken in that 
ſenſe : it ſignifies a receiving another into cuſtody, of which 
the uſual expreſſion is, guad traditur in ballium; There is a 
great difference between recognepit ſe debere ſo much, and 
manueepit in ſo much: for recognovyt ſe debere creates a duty 
to the party, and is an immediate lien; but manzcepit pro 
FJ. S. is no lien as to the plaintiff in the action, no more than 
to any body elſe. It may as well refer to the cqurt who de- 
livers out the party, and thereupon he undertakes to the 
court that the party is forthcoming, It is not manucepit ta 
the plaintiff for ſuch a one, but manucepit generally, which 
form may be proper to be uſed in this court, where the bail is 
not bound in a ſum certain, but the guaztum left intirely 
uncertain till judgment; whereas in C. B. where the ſum is 
mentioned, and thereby reduced to a certainty, they uſe the 
ſtrongeſt words to bind the party, ſo as to make it a certain 
duty depending only upon a condition ſubſequent. And in 
this caſe I muſt ſubmit, whether it is not releaſable by the 
word debts, as a bond is before it becomes due, becauſe it is 
debitum in præſenti quamvis ſoluendum in futuro, according 
to Co. Litt. 292. 4. But according to Hoe's caſe, 5 Co. the 
word debts will not releaſe a recognozance of bail entered into 
in this court, becauſe there is no certain duty created at the 


time of entering into it. 


The next variance is, that the writ runs, guas gujdem 
1061. iidem the bail recognoverunt de terris et catallis ſuis 
fieri, whereas the record is voluerunt et conceſſerunt, which 
are the proper words in that place; for though recegnoſco be 
proper to ſignify they bound themſelves in that ſum, yet con- 
cedo is always uſed when they come to deſcribe in what 8 

3 the 


— 
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the parties agree it ſhall be levied. They recognoſcunt ſe 
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debere ſo much money, which they concedunt ſhall be levied | 


in ſuch a manner. 


The other inſtances of variance are, where the writ contains 
more than is in the record. And to theſe I would premiſe a 
diſtinction, which TI have often heard laid down in this court, 
and that is, where records exceed, and where they do not 
come up to the deſcription : where they exceed the deſcription, 
it will be well enough, for every exceſs implies a fulneſs, 
and if there be a full anſwer to the deſcription, it is as much 
as is required ; but it is otherwiſe, where the record does not 
come up to the deſcription, according to the caſes ſo often 
Cited of late of Rogers'v. Lloyd, and Afton v. Lucan. In 
one the writ of error contained an addition, which was not 
in the record, and for that variance it was quaſhed ; but in 
the other, where the writ had omitted the addition, the re- 
cord was held to be well removed. 8 4 


And if the crouding in an unneceſſary deſcription in a writ 
of error, to which the record does not anſwer, will for that 
reaſon vitiate it; I may argue a fortiori in the caſe of a 
ſeire facias, which is in the nature of an action; for there 
the court is ſtricter than in writs of error, in requiring an 
exact deſcription ; becauſe otherwiſe the party might bring 
two actions, the one varying from, and the other agreeing 
with the record, 


The firſt variance is, that by the ſcire facias the defen- 


dants were to forfeit the money, if the principal ſhould hap- 


pen in aligus modo defaltam facere ; but there is not a word 
of this in the recognizance itſelf. 


Another variance is, that in the writ the defendants are 
made to undertake, that if the principal be condemned in 
that action, or judgment be given for the plaintiffs, that then 


2014 


He ſhall pay. In the record it is only, that if judgment be 


given for the plaintiffs, without any mention of being con- 
demned. tend 3 

In 5 he is to render damages in curia aſſidenda ſeu aliguo 
modo adj udicanda, but the recognizance is only for damages 
in curia adjudicanda, without any mention of the words 
aſfidenda ſeu aliguo modo. ee 

It will perhaps be ſaid, that theſe variances are not to be 
regarded, becauſe they do not alter the ſenſe. But that 
will be no anſwer at all. In Dr. Drake's caſe, Salt. 660. 
the word nor was put inſtead of not, but it was not in a 
place where it influenced the ſenſe one way or the other, and 


Jet the court held it a fatal variance, for it was . | 
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neſs of the party: and Powel i fd, thut in all caſes where 
the party had a record. or ones matter by which he might 
make an exact deſeription; in ſuch "caſe every variance was 
fatal. That if the court once gave into ſolütions of thoſe 


variances, they would never knom where to ſtop ; and for 


my part, ſays he, whilſt I keep up 0 tlie ſettled rules, I look 
upon myſelf as lying in harbour; and therefore I will never 
conſent to ſet out to ſea again. Mich; 2 Ann. in B. R. 
.Chetley v. Wood ; thers the recognizance was defcribed as 
taken in court, and upon nu tie record; it appeated to have 
been taken at juſtice Neville's chamber, and by hit deliver 

into court; and it was adjudged that the plaintiff had fail 

of his record; and yet in as much as the recognizance took 
its effect from the intulment, it might not be improper in 4 
legal ſenſe to ſay it was taken in court; but becauſe the fact 
Was otherwiſe, the court held them to deſcribe it according 
to the fact. and not according to the operation of law; 


I have now done with what I had to offer in relation to the 


form of this writ, and-ſhall therefore in the next place proceed 


toſhew that it is defeRive in point of foundation that it has 
iſſued without lawful warrant, without any foundation at all; 
I. In reſpect of a defect in the proceſs by which the principal 
was brought into court, and upon which it appears the re- 
cognizance was taken. 2. In regard the recovery againſt the 
principal, upon which this ſcire facias is grounded, was in 
another action than that wlierein we were bail. 3. Becauſe 


the plaintiffs did not-declare within two terms after appearance, 


according to the courſe of the eourt. And 4. Becauſe the 
the original cauſe was never regularly continued in court. 
1. I ſhall endeavour to ſhew, that the proceſs by which 
the principal was brought into court, and upon which the 
capias iſſued, and the recognizance was taken, is a naughty 


proceſs ; and that, begauſe. two different actions are joined in 
it, debt and treſpaſs ; it is de placito tranſgreſſionis acetiam de 


placito debiti; which cannot be joined together, for the pro- 
ceſs to bring in. the party is different, in debt by ſummons, 
and in, treſpaſs by attachment. The one is founded upon 4 
privity of contract created by the party or the law, and fur- 


vives againſt the executor z whereas the other is founded 


upon a tort, and dies with the perſon. Beſides, the fame 


_ Plea will not anſwer both, and for that reaſon it has been 
held, that unt and trover cannot be joined. 1 Ven. 366. 
Sal. 10. 1 Sid. 244. ; 


Ik therefore the original, which is the grou ef all, is 


faulty; it follows, that whatever ſtands upom that foundation 


muſt fall with it, But the recognizance deri WI 
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from thence, an therefore pan have no force when that is | 
removed. LES ol 04... | | 


2. But if the court thonl@be of opinion, notwithſtanding 
this exception, that the principal was well brought into court, 
and the recognizance well taken; yet I muſt ſubmit in the 
ſecond place, whether it does not appear, that the judgment 
upon which this writ is grounded, was in another action 
than that to which the bail was given, which was in a plea of 
treſpaſs with an acetiam de placito debiti ; whereas the judg- 
ment is in an action of debt upon a bond, on the recovery 
in which action it is admitted by this record, that the ſcire 
factas is grounded. I am ſenſible it would be miſpending F 203 J 


time, for me who am counſel only for the bail, to go into a 
long argument to prove, that the court of C. B. cannot, 
upon an orginal in one ſpecies of action, take any cogni- 
zance of an action of another kind againſt the principal: 
that court has no juriſdiction to hold plea in any caſe, but 
-upon the king's original writ iſſued out of chancery, except 
in the caſe of perſons having the privilege of that court, 
which is not pretended in this cauſe. The original is the 
eommiſſion to the court to hold plea between the parties in 
the particular cauſe deſcribed in it, but gives no juriſdiction 
to proceed in any other cauſe, though between the ſame par- 
ties. But I do not apprehend how the determination of 
that queſtion can have any influence in this caſe, ſince what- 
ever effect it may have as to the principal, yet it can never 
reach the bail, FA as to ſubject them in any other action than 
that wherein they were bound; ſo that i need only prove 
theſe to be different actions, which cannot be taken to be 
the fame. And I apprehend the thing proves itſelf, for the 
court will never intend, that this action of debt, wherein 
the defendant appears tg be brought in by ſummons, can be 

rounded upon, or receive any ſanction from. an original, 

herein debt and treſpaſs are both joined. "Thoſe proceed- 
ings muſt be taken to have another foundation, viz. an ori- 
ginal in debt, and not to be grounded on one which will not 
warrant the judgment, according to the caſe of Chapman v. 
Barnardiſton, where an original in treſpaſs was held not to 
warrant a declaration in trover. So in 2 Ven. 153. in treſ- 
pals the writ was recited to be guare clauſam, fregit et berbam 
ibidem creſcentem conculcavit et conſumpſit, but the declara- 
tion had omitted the Galen fregit : (and ſo has the decla- 
ration in our caſe) and for this fault the judgment arreſted 
after a verdict, So is Cra. EI, 329. 185, I do not cite 
theſe caſes (as the immediate tendency of them is) to prove 
that the declaration ſhall be held ill, becauſe it does not tally 
with the recital of the writ ;- for I am fenſible the modern 
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reſolutions are, that in order to overthrow the proceedings, 
they muſt be compared with the original itſelf upon a writ of 
error : but the uſe I would make of them is to ſhew, that if 
the writ and the declaration do ſo vary, that will be cauſe to 
reverſe the judgment. And from hence I preſume an origi- 
nal in debt and treſpaſs ſhall never be taken as the warrant 
for proceeding in debt only, ſince the only effect of ſuch a 
preſumption will be, to overthrow thoſe proceedings whieh it 
was introduced to ſupport. 1M 


But further, we may fafely lay all this aſide, and there is 
no. occaſion to make ofe of intendments in this caſe ; ſince it 

manifeſtly appears that theſe are different actions; for by the 

record of the recognizance, the principal comes into court, 

Es. and is let out upon bail in Hilary Term; but the action 
| 204 ] wherein the recovery is, appears to be of Trinity Term, for 
the placita is of that term, and in that term it is recorded, 

that the principal /ummonitzs fuit to anſwer the plaintiffs ; ſa 

that it is abſurd to ſay, the recognizance of Hilary Term ſhall 

extend to an action commenced two terms after, viz, in 

Trinity Term; - | SLORY IM 


If therefore theſe are taken to be diſtinct actions, it neceſ- 
farily follows, that the defendants by becoming bail in one, 
made no undertaking for the other; and though they woulc 
be liable to any recovery in the action to Which they were 
bail, yet they were not anſwerable in any action which muſt 
proceed upon ſome other foundation; and it is already ad- 
mitted upon this record, that the judgment with which they 
are charged was in this collateral action. A120) 


But eyen admitting that as to the principal, this declara- 
tion in debt was well delivered as a declaration by the bye 
{though that cannot be after the term wherein bail is filed); 
wot what we inſiſt upon is, that as to us who are the bail, 
the plaintiff is confined to declare according to the procels ; 
for though there are two different actions joined in it, yet 
both together make but one leguela, wilich cannat be ſplit: 
it muſt be a recovery in i/ta actione to charge the bail, And 
therefore where the plaintiff has declared for more than in 
the proceſs, that declaration has been taken to be one deli- 
vered by the bye. 3 Keb. 16. Mich. 3 Ann, Bovey v, 
Wheeler, and Salt. 102. And there is great reaſon why 
the plaintiff ſhopld not be allowed to vary in the leaſt as ta 
the bail ; for I would for argument ſake ſuppoſe, that when 
the defendant comes into court, and finds the. plaintiff hag 
done wrong in joining debt and treſpaſs together in the ſame 
original ; thereupon he applies to his friends, and ſhews 
them the defect, how it is impoſſible the plaintiff 9 wg 
22 e 
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ö fucceed in that action; and upon that account he procures | 

them to be his bail, who would otherwiſe have refuſed to 

ſtand for him in a proper action: I muſt ſubmit it, whether 

it would not be a hardſhip to let the plaintiff charge the bail, 

by delivering a declaration in debt only, when perhaps he 

ſet out wrong at the beginning, with no other view but by 

that means to get good bail to his action. In Nev. 52. the 
recognizance was, that the principal ſhould upon eight days 

warning appear to an action to be brought for ſuch a debt, 

or they (the bail) to pay the money : the breach was laid in 

not paying ſo much recovered againſt the principal, without 

Ihewing it to be an action whereitr he had eight days warn- 

ing ; and for this fault the court held it ill : and Popham, 

who gave the rule, ſaid, that as to the plaintiff and defen- 

dant, a voluntary appearance without. eight days warning 

ſhould bind, for the defendant had ſubmitted to it, et volenti 

nom fit injuria ; but yet they could not by any agreement ; 
—— themſelves fabjeR the bail in 98 method of . 
-proceeding than was mentioned in the obligatory inſtru- [ 205 3 = 
ment; ſo that a voluntary appearance ſhould not bind them,  _ 

who became only anſwerable for a compulſory one. 


3- But if the court ſhould be of opinion, that the recog- 
nizance was well taken as to that action wherein the principal 
is condemned ; yet I take it, that the bail are diſcharged, 
becauſe the plaintiffs did not declare within two terms after 

appearance, according to the courſe of the court, and as the 
13 Car. 2. c. 2. requires. This is the fact which is admit- 
ted to us, and it will be no anſwer to ſay, that though the 
defendant might have refuſed the declaration, and figned a 
non pros, yet if he accepts it, all will be well enough ; be- 
cauſe his acceptance, which is an eſtoppel to himſelf, can 
never have that effe& againſt us, who are his bail, for the 
fame reaſon that the act of the bail is not eſtoppel to him, 
according to the caſe of Needham v. Dewaivre in this court, 
Trin. 1 Geo. rot. 2969. There the defendant pleaded miſno- 
mer in abatement, and the plaintiff replied by way of eſtop- 
pel, that he had put in bail by the name in the declaration; 
but the court held, that eſtoppels ariſe againſt a man by his 
own act, whereas this' was the act of the bail. So is Salk. 3. 
and the caſe I cited before out of Yelverton, where a volun- 
tary appearance was held to bind the party, but not the bail. 


4. The laſt branch of my exception to the foundation of 
thin re facias is a diſcontinuance: for the appearance was 
in Hilary Term, ſince which that action has never been proſe- 
cuted, as appears by the return of the certiorar: ; ſo that as 
to that action the W bail were all out of _ 
Wes Ee 2 an 
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and that cauſe never regularly continued in court. It muſt 
obſerved, that this objection, in the manner I now make 
it, muſt take its riſe from an opinion, that the proceedings in 
Trinity Term have no connexion with, or dependance upon 
thoſe of Hilary Term. I would now conſider it in another 
view, by ſuppoſing them to be in the ſame action, ſo is to 
put it both ways, either they were, or they were not; if 
if they were, even then there is a diſcontinuance between 
Hilary and Trinity Term. If they were not, then the 
firſt cauſe lras never been proſecuted; and as to the ſecond, 
the bail are not liable in that collateral action: ſo that taking 
it either way, it will appear this ſcire ſacias has iſſued with- 
out a proper foundation. e e 
To recapitulate the ſubſtance of what I have offered; Firſt, 
we ſay the principal was never regularly in court, and conſe- 
quently the recognizance was void. But if he was well 
brought into court, and the recognizance well taken; yet it 
will not ſubject the bail to that action wherein the plaintiffs 
have recovered. And if it will extend fo far, yet it appears 
the declaration was not delivered in time, nor that cauſe ever 
regularly continued in court. But if the court ſhould be of 
opinion this writ is good in 75 of foundation, yet then we 
fay it is defective in point of form. The breach is not well 
allgned, for the reaſons I befote mentioned. And laſtly, 
though none of theſe points ſhould be with us, yet the va- 
riances are fatal : and therefore I pray the award of execu- 
tion may be reverſed. . 
Reeve rontra. As to the exception to the breach, we 
have aſſigned it in the words of the condition, which are, 
that he ſhall render bimſelf in executione judicii. And though 
I muſt admit the inſtances put, where this condition may be 
performed by a render which may not be in execution of the 
judgment; yet no caſe can be ſhewn where the plaintiff is 
obliged to aſſign the breach fo large as to exclude all the dif- 
ferent ways, which may be — a performance within 
the intent, though not within the letter. In ſuch a caſe the 
party muſt come and excuſe himſelf, and the law, in favour 
of him who perhaps has complied as far as was in his power, 
will allow that excuſe. A condition to re-enfeoff is per- 
formed by leaſe and releaſe; but yet it was never alledged 
that the party did not make a releaſe, but only that he did 


not re- enfeoff; and if he did make a releaſe, that muſt be 


ſhewn on the other ſide. The precedents are as this writ is. 


As to the variances, I ſhall not enter into any debate whe- 
ther they are material or not; but what I rely upon is, ws 


: 


TrxINITY. TERM 5 GREo. 


they ought to have demanded vyer, and taken advantage be- 

W. Now it is too late; for the recognizance is not pro- 
perly before the court, and they ought not to have brought” 
it up. And as to what is ſaid as to the effect of in nullo eff 
erratum, I take it in this place to be a demurrer to this part, 
which is immaterially aſſigned, I believe a deed or a bond 
was never ſent for up by a certiorari, in order to aſſign va- 
riances between them and the declaration; but the proper 
way to have advantage of thoſe variances is, to pray oyer. 
'This recognizance is in 8 reaſon with the bond or 
the deed, for it is the ſpecialty upon which the action is 
grounded. | 

As to the other objections, which go to the judgment in 
the original action; the anſwer I give them is, that theſe de- 
fendants cannot aſſign that for error, for the bail can aſſign 
no matter which lies properly in the mouth of the principal : 
they alone, or by E the principal, cannot have 
error of that judgment. They cannot aſſign that no capias 
iſſued againſt the principal. 1 Yen. 38. And this anſwer 
will ſerve for the objection, that the declaration was not de- 
livered in time; for they are fo far from having a power to 
aſſign that for error, that in. 2 Yen. 143. it was held they 
could not ſo much as plead it to the ſcire facias: and every 
body knows, that even matter which is pleadable to the ſcire 
facias, as a releaſe, cannot be taken advantage of after Juog- 
ment in ſcire facias, no not by audita querela, F. N. B. 
104. i. | | 

Strange replied. Our pleading over can never cure a de- 
fect in their aſſigning the breach. In 1 Sid. 184. in treſpaſs 
the plaintiff had not alledged a poſſeſſion, and it was held, 
Not guilty did not cure it. So in Butts's caſe, 7 Co. it is 
ſaid, pleading over ſhall in ſome caſes help a defect in point 
of form, but in no caſe a defect in point of ſubſtance. This 
caſe of a recognizance differs from that of a bond ; one is a 
matter of record, and the other in paris, and it may as well 
be brought up as the original is. But whether it was proper 
to ſend for it or not, is not now the queſtion, ſince they have 
admitted the fact to be as we have alledged it, and then put 
it in judgment, whether upon that ſtate of the caſe it be 
error in point of law or not. It is as inſufficient to aſſign 
the breach in the words, as it is to plead performance, which 
may be ill, Lat. 16. The covenant was to deliver all his 
money, and held not ſufficient to plead he had delivered all. 
The general anſwer, that the bail ſhall not impeach the judg- 
ment againſt the principal, will not go to my ſecond objec- 
tion ; for there I do not diſpute the validity of the proceed- 
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tries as between the parties, but only inſiſt they are not 
binding as to the a. As in the caſe in Velverton, the 
bail dif not overthrow the judgment for want of eight days 
warning, but only made uſe of that objection to excuſe them- 
33 mpeaching the proceedings gulad the prin= 


e J. Some of the exceptions would hold, if the arty 


did not come tov late; and others, if they came out of the 
mouth of the principal: but as they lie under both thoſe 
diſadvantages, in can too late, and from an impro 
perſon, I think they can have no weight in this caſe. The 
objection, to the breach, ſtrikes at the recognizance itſelf, 


Which is indeed but oddly penned : it ſhould not have been 


ſo ſtrait, for courts of juſtice ought to take ſuch as will an- 
{wer the effect of the plaintiff's demand. The effect will bs 
anſwered by a render, though not in executione judicii, pro- 
vided the party be liable to be fo. | 

Ihe others inclined to affitm, but it was, put off to ano- 
ther day; when ſerjeant Branthwayte pro guer in errore, 
argued, that the breach is not well atligned, becauſe they 
charge us with not doing an act, which can only be the act 
of the plaintiff in the action (i. e.) the having him in exe- 
eution of the judgment: for all we can do is to ſurrender 
him, ſo as the other may have him in execution; but to 
ſurrender him in execution is not in our power. I agree it 
is 2 general rule, that the breach may be aſſigned in the 
words of the condition ; but it is with this. exception, which 
goes to our caſe, that Where the natural performance of that 
condition is what the words themſelves do not import, there 
you mult leave the words, and go to that which amounts to 
4 performance within the intent of the condition. A pleader 
is to go according to the operation of law, and not the words 
of a deed. The grant of one jointenant to another muſt be 
pleaded as a releaſe,. 2 Saund. 97. As to the precedents, 
they were as much in favour of the caſe of Chetley v. Wood, 
in Kalk. 659. as they are in this caſe ; but yet they had no 


e 
, 


| BODIES upon the court, becauſe they ſaid they were againſt 


As to the variances, they were. ſo fully preſt upon the for- 
mer argument, that I ſhall not meddle with them; nor in- 
deed is there anꝝ occaſion, for I do not find it is ſe much as 
pretended, that they are any ways to be ſolved: but the only 
thing I ſhall apply myſelf to is, to prove that we are not too 

te to have advantage to them, which was objected. to us. 


J agree, no variance can be aſſigned between the bond and 


the declaration, upon a writ of error; and the reaſon is; be- 
: 8 5 cauſe 
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cauſe in judgment of law, the bond which was once in court 
is delivered out again to the party at the end of the term. 


But that reaſon has no place in the caſe of a record, Which 


remains in court. This court ſends to inferior courts 
for their records, and will adjudge upon them, though the 
party might have had the ſame advantage below. A man 
below may haye oer of an original upon which the ſcire 
Facias is built; and for the point, that he was not too late, 
he cited Yelv. 218. Hob. 4. 2 Cro. 331. 


Reeve contra. After a ſcire feci returned, the party can- 
not have advantage of what might have beer pleaded. 
Salk. 262. 264. There is no difference between a record 
and a matter in pais, where it is not part of the ſame record, 
as this recognizance is not. 11 H. 4. 47.6. 1 Roll. Abr. 
760. The defendants might have had a writ of error, 4am 
in redditione judicis quam in adjudicatione execution;s ; and 
if upon a common writ of error the ſame advantage might 
be had, what occaſion was there to provide a ſpecial one? 
And this differs widely from the caſe of an original, for that 
is only part of the proceſs ; but this is like a note or a bond, 
the ground and cauſe of the action. 8 


C. J. At preſent this recognizance is no part of the record. 
The defendant, by praying oyer, might have made it 494 
and if the court below had denied ayer, (Which by the way 
they did) he would have had the ſame advantage on a bill of 
exceptions, I am ſorry thoſe who were concerned below 
had not the courage to do it, for by this means we are now 
fo affirm a judgment, which if all the paris of it were pro- 
perly before us, we ſhould be bound to reverſe, and by this 
artifice the juſtice of this court is eluded. Powys J. accord, 


Eyre J. In Trevivian v. Lawrence (which I was counſel 
in) the judgment on which the ſcire facias was we 4 | 


was really of another term than the recital mentioned; an 
the couxt held, we could have no advantage of it after a ſcirę 


feci. 1 * 
Adjeurnatur, to look into the caſe in-Yelv. And the laſt 
day of the term the chief juſtice ſaid, they had peruſed the 


record, which is Trin. g Fac. 1. ret. 305. and nathing is 


entered there but the award of execution, with a mark in 


the margin, that a writ of error was allowed; and whether 
the judgment was fetched up by a certigr ary, or hy a {pecial 


writ of error, does not appear in the report (but they in- 


b he Judgment of C. B. Nas affirmed, 


— 


— 


Ae it was by the latter) fo that caſe was of {mall authority. | 
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L210)  Michaelmas Term 
6 Georgii Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice, 

Sir Littleton Powys, Knt. 

Sir Robert Eyre, Kat. Juſtices, 

Sir John Forteſcue Aland, Knt. 

Nicholas Lechmere, Eſquire, Attorney-General. 
Sir William Thompſon, Knt. Solicitor-General. 


Memozandum,. The Lord C. J. Pratt was abſent alt : 
this term, being ill of an ague and fever, 


: 
— rn r : mo „ "Op" * * 


Leighton verſ. Leighton. 
'E ARG moved, that the keeper of records and 


1 fines in com Monmouth, might attend the trial at 
fabltance of xe-. har With ſome of the original records, to anſwer an objection 
cord. that had been made upon a former trial, that all the records 

were worn out and obliterated. Sed per Curiam, We never 

do it: you may have a rule for copies. And though the 
- officer cannot be examined as to the matter of a record, yes 

he may give evidence of the condition of them in general, 


without producing them, and that will anſwer your purpoſe 


Officer examig* 
ed as to condi- 


as well, 


1 211 } a Haſſel's caſe. 
Mandamus to A ZAKERLEY moved for a mandamys to be directed 


reimburſe ſur- _— 4 
r the juſtices of peace of the county of Cheſter, com 


ways. manding them to make a rate, to reimburſe one Haſſel the 
* money he had expended as ſurveyor of the highways. And 
it was granted. of AER . 


: Aſplin 
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Aſplin and Gray. 


DER Gan, If the declaration be delivered 10 early in Pradtice, venue, 
term, that the defendant has eight days in that term, he 
cannot move to change the venue the next tem. 
Harvey verſ, Porter. 


* 


| D N arten If on an old iſſue notice of trial be given What is aterm's 
before the firſt day in full term, it is ſufficient; and it need notice of trial, 
not be given before the eſſoign day. 


Between the Pariſhes of. Ratcliffe Culy and Exall ! in 
Civit' Coventry. 


ON an order for removal of a widow and her two An order to 
children from Exall to Ratcliffe Culy, it appeared, that 52 intend 
om time fince one A. B. was hired and ſerved for a year in 
ariſh of R. C. and gained no other ſettlement before his 
d therefore the juſtices adjudged the wife and her chil- 
. dren to be, ſettled in R. C. and fend them thither as to the 
. ſettlement of the huſband. 


Reeve moved to quaſh the order, becauſe a married man 
guns no ſettlement by any hiring or ſervice ; and likewiſe be- 
cCauſe the children are called her children and not bis. Sed 
per Curiam, We never make intendments to deſtroy an order 
and it does not appear he was married at the time of the 
hiring ;. and if he was married during the ſervice, that will 
not prevent his ſettlement. And as to the children, we muſt 
intend. them to be his by her, till the contrary appears; and 
that they are ſo is implicitly averred in the adjudication of the 
F being ſettled with him; for that they could not be, 

were her children by a former huſband, ſo we muſt 
= op — 1 be his. Order confirmed. | 


' Palgrave verſ. Windham. 3 212 J 


ASE * plaintiff as adminiſtrator of J. S. againſt Sonfruction of 
the defendant as bailiff of the libetty of the dutchy of 1 fl. Ea. 4 
1 for executing a fſeri facias, and removing the 
goods off the premiſes before the landlord was paid his year's 
rent, purſuant to the ſtatute 8 Ann. c. 17. The general iſſue 
pleaded, verdict and judgment pro quer', a writ of error 
e and the N errors alligned. 


Th * : 
, —— 
| TT LG * 5 — — _ — 
, * 8 * , . ;, 'J 


"> Vide Crompton's Praftice Common Placed, v vol. 1. p. 116. &c. 
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. Yorke pro quer in errore, made three points: 1. Whe- 
ther upon this ſtatute any action lies againſt the officer. 
2. Admitting it does, whether in this caſe the plaintiff las 
Gſcloſed ſufficient matter to maintain an action. And 
3. Whether it will lie for an adminiſtrator. | 


t. The firſt point depends upon the words of the ſtatute, 
which are, „That no goods ſhall be liable to be taken by 
virtue of any execution, unleſs the party, at whoſe fait 
the execution is ſued out, ſhall before the removal of ſuch 
« goods from off the premiſes, pay to the landlord or his 
& bailiff one year's rent (if due), and the ſheriff or other 


officer is impowered and required to levy and pay the plain- 


<« tiff as well the money fo paid for rent, as the execution 
* money.” 


Upon this it is plain, that the plaintiff in the action, and 


not the officer, is the perſon who is to be accountable to the 
- landlord ; and if he does not pay the rent, the laridlord will 


haye his remedy againſt him. But what is all this to the 


officer? He is to execute the king's writ in the ordinary man- 
ner, with this _ difference, that if the plaintiff pays the 


rent, then he muſt go farther, and levy that as well as the 


execution money; but if it be not paid (as in this caſe it ap- 


peafs it was not) then the payment being in the nature of a 


condition ptecedent, the officer was not obliged to go out of 


his wayz and conſequently there were no /aches whereon to 


found an action. | 


2. But if an action will lie againſt the officer, yet I appre- 


hend the plaintiff has not diſcloſed ſufficient matter to main- 
_ tain one, no, not even to have obliged the plaintiff in the ac- 


tion, to pay the rent; for here is no notice or demand alledg- 


ed, and as this is a matter which lies only in the knowledge of 


the landlord, he ought to do the firſt act, by giving notice. 
1 Rell. Abr. 463. pl. 16. Hob. 5i. Alleyn 24. 1 Bulft. 12. 
In a quantum maruit, you always aver notice, | 


It will be ſaid, that there is notice to the officer, but I take 


that to be as none, for nobody will ſay the officer was bound 


to pay the money himſelf; and as to the verdict, it is true, 
that will help what is alledged, but can never add any new 


fat not mentionet in the declaration. Salk. 364. 


3. This action lies not for an adminiſtrator. For the git 
of this action is either the non-payment of the rent, or the 


tort in removing the goods. If the firſt, then I fay the offi- 


© cer is not bound to pay the money. If the ſecond, then this 


being a perſonal tort, an adminiſtrator can maintain no action. 


for it. Che inteſtate had no particular intereſt in the goods 


- 2 —o_ 


Mrenakx Laas TEAM 6 Gre. 


(as the plaintiff in the execution after payment of the, rent 
would have), but this is an action ariſing merely ex deli; 
At common law before the ſtatute de bones aſpertatis in vita 
teſtatoris, it is certain an adminiſtrator could have no ſuch 
action; and I take it, that ſtatute has never yet been extended 
ſo far as this caſe, In the caſes of ejectment, ward, and 
guare impedit, there was an intereſt veſted before the death of 
the teſtator, of which there is none in this caſe. 


Branthwayte ſerjeant contra. The miſchief intended to be 
remedied by this ſtarute was, the fraud which tenants com- 
mitted, in ſetting up a ſham execution to defeat the landlord 
of his rent; and therefore it ought to have a liberal conſtruc- 
tion. The words are prohibitory, that the goods ſhall not 
be removed ; and therefore as the officer had notice, he ſhould 
have ſtopped his hand till the money was paid, and not have 
removed the goods, to evade the ſtatute. And it would have 
been a good return for him to ſay, that he had ſeized the 
goods, but could not proceed to expoſe them to ſale, for that 
the Jandlord had demanded a year's rent pyrſuant to this ſta- 
tute, which the plaintiff was not there ready to pay, 


As to the want of alledging a demand upon the plaintiff 

in the action, that is not the git of this ſuit, it is the tort in 

removing the goods ; and there being notice to the officer, his 

2 after is a wrong to us, for which he is anſwerable. 

ut ſurely after a verdict, every thing neceſſary to make this 
an offgnce muſt be ſuppoſed to have been proved. 


As to our ſuing as adminiſtrator, there are caſes ſtronger 
than this. The difference is in actions by and againſt an ad- 
miniſtrator. This is not a wrong to the perſon, but to the 
eſtate of the inteſtate. Upon the ſtatute of E. 6. an action 2 E. 6. c. 19. 
lies by, but not again an executor, for not ſetting out of 

tithes. 1 Sid. 88. 407. 1 Ven. 30. In 4 Med. 403. an 

executor maintained an action for a falſe return. Here the 214 1 
inteſtate had an intereſt in the goods; they were a pledge for 
kis rent, but are now Joſt. This was over-ruled in C. B. 


Yorke replied. In the caſe of tithes there is an intereſt 
veſted, and that in 4 Mod. was after execution, where the. 
ſheriff having the money in his hands, was liable to an action 
of debt. Cro. Car. 539. But car 173. the better opi- 
nion is, that upon 5 proceſs ſuch an ation is not main- 
tainable. In that caſe too the debt was abſolutely loft, but 
here the landlord or his adminiſtrator may till ſye the tenant 


for his rent, | 
Powys J. held. the action lay againſt the office rfor the tort; 
and that though notice is requiſite, yet the want of alledging, 
| 4 c BP 3 


f 3 
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| it is helped by the verdict. And that the removal of the 
| Frm was a wrong to the eſtate of the inteſtate, for which 
is adminiſtrator might maintain an action. Et per Eyre J. 
As the officer had notice, that is enough to ſubject him, 
though it does not amount to a demand of the money of the 
plaintiff in the execution; which, though the ſtatute is ſilent, 
pet upon the reafon of the thing take to be neceſſary. 
xecutors and adminiſtrators may ſue for an eſcape, and here 
the inteſtate had an intereſt, for which his adminiſtrator may 
bring an action. To which Forteſcue J. agreed. And the 
judgment of C. B. was affirmed. | | 


VN. B. I was counſel in this cauſe as an aſſiſtant to a ſerje- 

* ant in C. B. and took another exception, that there was. 
no ſuch ſtatute as the plaintiff had declared upon, for he 

ſets out with one made at the parliament begun and 

holden 8 July, 8 Ann. when it was in 7th of that queen. 
But the court held, that the ſaying afterwards contra for- 

man flatuti in eo caſu edit' et proviſ had ſet the matter 

at large: and then it being a public act, they were 
bound to take notice of it. And the plaintiff was not 

pfejudiced by the miſtake. ; 7 > (Gs 


| Wegerſloffe and Keene. 


There may be 2 AETION upon the caſe upon the cuſtom of merchants 
1 brought by the perſon to whom a foreign bill of ex- 
ol exchange. change is made payable, againſt the acceptor. And the de- 
claration ſets forth, that one James Collet, being a merchant 
reſiding at Chriſtiania in Norway, according to the cuſtom of 

merchants drew his firſt bill of exchange upon the defendant, 

requeſting him to pay the plaintiff ſuch firſt bill (his ſecond 

not being paid) of 1271. 18s. 4d. which bill was afterwards, 

| vix. gth Nb 1747, ſhewn to the defendant, who ac- 

[ 215 ] cepted to pay 2 upon the 8th day of February 
| following, by virtue whereof he became chargeable, et in con- 
federatione inde eiſdem die et anno ultimo ſupradittis ſuper ſe. 
afſumpſit, to pay the ſame on the ſaid 8th oy of Feb. tunc 

prox* ſequentem, which he has not done according to his un- 

dertaking. There is likewiſe a count for monies had and 

received, and an inſimul computaſſent. The defendant as to, 
thoſe two counts pleads non affumpſit, and as to the count 

upon the bill, he pleads, that the ſaid James Collet drew 

another bill for 1007. only, wherein he countermands the 

payment of the odd 271. 185. 4d. by virtue whereof the de- 

fendant paid the 1000. in ſatisfaction of the firſt bill, and the 
plaintiff accordingly received it in ſatisfaction. The Plaintiff, 

Bags ü the dae Ge e e AIG 
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for plea faith, that he never received it in ſatisfaction. And 
to this replication the defendant demurs. 


Strange pro defendente. I ſhall not trouble the court with 
an exception which has formerly been taken to theſe replica- 


tions, that the payment in ſatisfaction being admitted, the 


traverſe of the acceptance is immaterial ; -for I am ſenſible it 
has been adjudged to be well enough in the caſe of Young v. 
Ruddle, Salk. 627. and of Hawkſhaw v. Rawlings in this 
court, Hil. 3d of his preſent majeſty, upon this ground, that 
there can be no payment in katisfacuon without an acceptance 
in fatisfaction ; and therefore a traverſe of the acceptance is 
an argumentative denia] of the payment ; for if the plaintiff 
did not accept it in ſatisfaction, the conſequence of that is, 
that it was not paid in ſatisfaction. 


Laying therefore the plea and replication aſide, I ſhall take 

up the caſe as it ſtands upon the declaration, and upon that 

offer ſome things diſtinctiy. both as to the matter and as to 
the manner of it. 


As to the matter of it, the caſe is no more than this; th 
Eren to whom a foreign bill of exchange is made payable, 
ngs his action againſt the drawee, upon a partial acceptance 


for ſo much of it as he undertook to pay, and counts apc | 


the cuſtom of merchants, 


The ſingle point which will ariſe upon this caſe is, en 
a partial acceptance be good or not within the cuſtom of mer- 
chants. And I ſhall endeavour to prove, that this acceptance 
is a void acceptance, and conſequently the plaintiff has no 
cauſe of action. 


That I may not be miſunderſtood when I call this a void 
acceptance, I would premiſe, that I do not mean it is fo ab- 
ſolutely void as to exclude any remedy againſt the acceptor, for 


I myſt admit that this acceptance will create a contract be- 


tween the parties, upon which an action upon the caſe would 
have laid. But what I ſhall inſiſt upon is, that this is a void 
acceptance within the cuſtom of merchants, upon which the 
plaintiff has founded his caſe; and if it be void within the 


[216], 


cuſtom of merchants, then whatever effect it would have as 


a private contract between the parties, will be a matter foreign 
to the preſent queſtion, inaſmuch as the plaintiff has not relied 
en it as ſuch, but has brought his action upon the cuſtom. 


I have enquired into the practice of merchants in this 
put haye not been able to get any certain account of this 
matter, The true reaſon of which I apprehend to be, [AK 
it is a eaſe which ſeldom or never happens amongſt merchan 


they h anoth , af: 
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&&s of the drawer's in their hands; and they would eſtecut 
it the greateſt blemiſh that could be caſt upon them, if their 
correſpondent- ſhould once refuſe to anſwer their bills an 


further than they had effects in his hands, A 


(27 


What account I have received, I ſhall ſubmit to the court. 
Some are of opinion, that an acceptance for part is an ac- 
ceptance for the whole, inaſmuch as it deprives the party of 
the benefit of proteſting, and ſo reſorting back to the drawer. 
But I apprehend there is no reaſon at all for this. To fay 
that becauſe commonly a man does honour another's bill be- 
yond what effects he has in his hands, that therefore he muſt 
do it, is a ſtrange concluſion : for ſuppoſe he has but 201. 

f the drawer's in his hands, and is bound to anſwer a bill 
or ſo much ; it would be highly unreaſonable, that in caſe 
the other ſhould draw for 10,000/. this man muſt either pay 
the whole, or ſubje& himſelf to an action for non-perform- 
ance of the condition, | | 


But if this notion ſhould prevail, that an acceptance for 
art is an acceptance for the whole, yet as on the one hand 
it charges the acceptor with the intire ſum, ſo on the other 
hand jt diſcharges him of this action; for then there can be 
no colour to ſplit the demand into two actions, but the 
2 in declaring for part, ought to ſhew that the reſt is 
. tisfied. Salt. 65. 5 | 
Others arg of opinion, that the party ought not to have 
taken this acceptance, but proteſted the bill as to the whole, 
and ſent for another to the value of what the drawee would 
anſwer. This likewiſe makes for the acceptar the de- 
fendant. . 


I am informed, indeed, there is one gentleman does attend 
to ſay, that this matter has happened in his own experience; 
put he, by what I find, is alone in that opinion, ang perhaps 
may not haye conſidered the conſequences of it. 8 | 


As there is this diverſity of opinions upon a matter which 
feldom or never comes in practice, I ſhall take it upon the 
reaſon of the thing, with a view likewiſe to the many in 
conveniencies which will follow as a conſequence af eſtabliſh- 
ing this partial acceptance. ; 

The better to come at this, it may not be improper to 
ſtate the method of tranſacting theſe affairs. When the 
party, to whom a bill of exchange is made payable, receives 
it, he immediately applies to the drawee to get bis accept 
ance ; it he accepts it, nothing farther is done till the day 


of payment, and then if it be paid the matter is at an end: 


put if the drawee will not accept it, then the party is to 9 
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teſt the bill, and ſend back the proteſt by the next poſt. 
When the time of payment comes, he tenders the bill again, 
and then the drawee may either pay it or refuſe it; if he re- 
fuſes it, then there is a ſecond proteſt for non- payment, and 
the bill itſelf is returned: and ſo it is if he accepts it, and 
afterwards refuſes to pay it. From all this I would infer, 
that there can be no partial proteſt for nan- acceptance, which, 
as I am informed, is a proteſt not in the memory of any 
but one of the notaries public. The words of all proteſts 
are, I exhibited the original bill to the Serie to whom directed, 
and demanded his acceptance thereof. Now an acceptance of 
part is not an acceptance thereof, no more than payment 
of part is a payment of the whole. There is a book which 
by the name of Advice concerning Bills of Exchange, 
and is eſteemed amongſt thoſe. who are moſt converſant in 
theſe affairs. And in fel. 33. of that book, it is faid, that 
nothing but an acceptance to pay, ſecundum tenorenm billz, 
can deprive the party of the benefit of a proteſt. And in 
fel. 16. of the ſame book, he puts the caſe of a bill drawn on 
A. and B. who are not joint traders, and an acceptance by 
one only; this, ſays he, goes for nothing, and the part 
muſt proteſt the bill, as in caſe of no acceptance. 'Thele 
are the words of the book ; and by putting the cafe of two, 
who are not joint traders, I ſhould apprehend he means, 
that each being charged with a moiety, the acceptance of one 
is but an acceptance to pay a moiety, which 1s but a partial 
acceptance, and therefore void: and this is explained by the 
_ caſe of Pinkney v. Hall, Salt. 126. where one joint trader 
accepted a bill, and it was held to be the acceptance of both, 
becauſe both were equally liable to pay the whole. And to 
this purpoſe likewiſe is Molloy, de Jure Maritimo, in the 
chapter concerning bills of exchange. | 


If there can be no proteſt for non-acceptance of part, I 
would conſider how the caſe would ſtand in regard to allow- 
ing this partial acceptance : the natural and plain conſequence 
of that will be, to put it in the power of the drawee, to 
defeat the other of the benefit of proteſting a bill for 10,0007. 
by his acceptance to pay one penny only; for this I would 
. ſubmit, that if the party may take ſuch an acceptance, he 
muſt take it: if it will be good, he cannot refuſe it, for it is 
not at his election to charge the drawer but upon the other's 
default; the drawee is the perſon he muſt firſt reſort to, and 
if he refuſes, then, and not till then, is there a proper re- 
medy againſt the drawer ; and therefore in the action againſt 
the drawer, the plaintiff muſt ſhew a proteſt, which is an 
- endeayour to receive the money of the drawee. Salk, 5 
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of But even admitting there may be a partial proteſt for non- 
acceptance, yet the | inconveniencies which will follow of 
courſe are ſo great, that I hope it ſhall never be; eſtabliſhed 
by the judgment of the court. ONT 
It would be endleſs to put caſes where it has been held, 
that rent-charges and the like cannot be apportioned ;' and 
therefore I ſhall rely entirely upon the reaſon of the thing, 
that in this caſe the contract between the drawer and the 


| r to whom the bill is payable, is entire and not diviſible. 
By 


1 
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1990 


this contract, the drawer (and conſequently the indorſer) 
ſubjects himſelf to am action if the money be not paid at the 
time: but though he hecomes liable to one action, yet there 
is no reaſon, that by ti anſactions between the party to whom 
the bill is payable, and the drawee, to which he is not privy, 
this contract ſhould be branched out into ſeveral actions, 
which will unavoidably be the caſe of every partial accept- 
ance: for I do not apprehend how this can be reduced to 
one action by refuſing this partial acceptance, and (proteſting 
for the whole; becauſe (as I obſerved before) if the party 


may take it, he mut take it, and can charge the drawer no 
farther than there is a default in the drawee. 


As therefore two actions are the feweſt he can be charged 


with, I would beg leave to inſtance how he may be charged 
with a great many. The acceptor will charge him as far 
as his undertaking; then another for the honour of the 
drawer (as is uſual amongſt merchants) may undertake for 


another part, and by the ſame reaſon a third, and a fourth, 
and no. body can fay where it ſhall ſtop : ſo many different 


© ſubject him to two. 


perſons may accept for ſo many different pence, and every 
one of theſe has his diſtinct remedy againſt the drawer. 
This is too great an inconvenience to be got over ; and it 
is ſuch an inconvenience (I mean the multiplicity of ſuits) 
as the common law has always endeavoured to meet with. 
In the caſe of Hawkins v. Cardee, Salk. 65. it was 
© held, that the indorſee of part could have no action, be- 
. cauſe, ſays my lord chief juſtice Holt, the drawer having only 
ſubjected himſelf to one action, it cannot be divided fo as to 
If the grantee of a rent-charge levies 


and at common law, if they had m 


a fine of part, the conuſee cannot compel an attornment, 


for that would be to give two actions againſt: the tenant. 
So if a feoffment were made to a man and his heirs with 
warranty, and he makes a feoffment to two, the warranty 
is gone: if two take lands jointly with warranty, and one 
makes a feoffment, the warranty is gone as to him, but re- 


* 


partition, the war- 


mains as to his companion, ſo as he 1 moiety; 
b rantys 


Mien AL MAS TERM G6 Gro: 
ranty was laſt. Co. Lis. 187. 2. And all this goes upon 


that ground, that it being res inter alios acta, it ſhall not 
turn to the prejudice of a third perſon. But this partial 
acceptance is a matter tranſacted between mere ſtrangers, 


and therefore ſhall not hurt the drawer, who was no party 

to it. No act of theirs, which would be prejudicial to him, 

ſhall bind him: but the ſubjecting him to ſeveral actions 

will be a prejudice; therefore he ſhall not be ſubjected to ſe- 
veral actions, | ET 


The great benefit ariſing to the public from theſe bills is, 
their being negotiable and paſſing about as well as money ; 
For every body is ſenſible, that without the aſſiſtance of theſe 
bills our trade could never be carried on for want of ſuficient 
Jpecie ; not to mention the trouble and danger in returning 
money, which is avoided by this expedient. It is this bene- 
fit which the public receives from theſe bills, that has intitled 
them to all the 'favour they have received, of which innu- 

merable inſtances might be given. For this reaſon it has 

been. held, that the bare drawing or accepting a bill, makes 

a merchant for that purpoſe. 1 Salk. 125. Sher. 125. 


2 Ven. 295. Now if what is contended for on the other fide 


ſhould prevail, the public will be deprived of. this great be- 
nefit; for no man will take this bill as ſo much money in 
the way of trade, when he is to reſort to one man for one 
part, and perhaps ſend out of the kingdom for the other, to 
a place where he has no correſpondent, In the caſe of Joce- 
lyn v. Laſerre, which was in this court Hil. 11 Ann. rot. 
214. where the bill was to pay out of my growing ſubſiſtence, 
it was held that in regard his growing ſubſiſtence might 
never amount to the ſum drawn for, therefore this was not a 


bill of exchange within the cuſtom of merchants, for nobody 


would take it upon ſuch a contingency, And the caſes of 
promiſſory notes, ſince the ſtatute, have gone upon the fame 


reaſon. Smith v. Boheme, Mich. 1 Geo. in B. R. which L4. Rem. 
Was to pay money or 88 a man to priſon. And the 1390, 


_ caſe of Appleby v. Biddle, in B. R. Hil. 3 Geo. which 
_ was to pay /o much to A. if I da not pay ſo much to B. and 
both theſe were held not to be within the ſtatute, upon that 
only reaſon, that they were nat negotiable, ; 


Another inconvenience which naturally occurs upon this 

- occaſion. is, that the drawee will inſiſt to have the whole bill 
delivered up, when he pays but a part only: far according to 
the authors who treat of this ſubject, he can never charge the 
- drawer, when they come to make up their accounts, with 
more than he has vouchers for under the hand of the drawer. 
In Lex Mercatoria 274. it is ſaid, that if the hill be loſt, the 
Vou. 1, a 8 drawee 
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drawee cannot juſtily the payment, though he has a letter of 
advice. And this refutes all the expedients of indorſing 
part, or giving a ſpecial receipt for ſp much, becauſe in nei- 
ther of thoſe caſes will the drawee have e thr rity to pro- 
duce under the hand of the dra wer. drawer then re- 
fuſes to allow what the other has paid, his only reinedy will 
be to bring his action; and how he will be able to maintain 
it upon the cuſtom of merchants, I muſt confeſs myſelf at a 
loſs to find out, for he will want the neceſſary, evidence to 
maintain ſuch an action, which is the bill itſelf that was 
drawn upon him. 


If this then will be the caſe, where he pays the money — 4 
out taking up the bill, I muſt contend, that by all the rules 
of prudence and juſtice he may inſiſt ' to have the whole bill 


delivered up to him, when he only pays part of it, according 
to his acceptance. 


Suppoſing him then in poſſeſſion of the whole 'bill, 
would confider in what a condition we have left the 
whom it was made payable, He muſt be ſuppoſed to "tos 
advanced a conſideration adequate to the whole ſum,” and 
conſequently is in juſtice intitled to his whole money of 
ſomebody or other. It will be ſaid, that he may get what 


he can of the drawee, and then go back to the drawer for 


the reſidue. It is true he may do ſo, and the ' drawer 


be a man of fo much honour” as to pay him every farthing: 


But what muſt he do when he finds he is miſtaker in his 
man? when the drawer (inſtead of ordering him the money 
as he expected) hall tell him, No, you have nothing to pro- 
duce under my hand; and if you haye been ſo fooliſh as to 
deliver the _ muſt take it for your pains. I know of 


no remed lis caſe but what would be worſe than the 
diſeaſe; a the prudenteſt thing he can do, "wil 


be to fit down by the loſs. 


And this will be ſo far from being a trick in the . 
that it will be no more than what every prudent man will do: 


for if upon the report of what has been done he ſhould ad- 
vance the reſidue of the money, yet ſtill there is a bill ſtand- 
ing out againſt him for the whole ; upon which” bill it can- 


not appear he has paid the money the drawee has left unpaid. 


And whether in that caſe he would not aftewards be anſwer- 


able for the whole, may be proper to be conſidered. 


I have now done with what I had to offer in maintenance 
of the negative of the queſtion I propoſed to ſpeak to, and 
ſhall therefore proceed to take' notice of what was ninted at 


e in r IEIOL'Y this 
Cale. 1 


"A _— «+ l a ; It 
* 


Mena hr MAS TERM 6 GNU 


accept to pay the m_— at a different time from what is 
N in the bill. I muſt admit he may do ſo, but 
ſurely. that caſe can bear no proportion to this caſe: it is 
Not liable to any of the inconveniencies I mentioned; it is 
the ſame as if the bill had at firſt given him a longer time, 
and it is well known that after acceptance, a month or two 
Will break no {quares Where the man is good: with this 
Farther, that amongſt merchants ſuch an acceptance is 


* 


eſteemed a general acceptance, to pay the money according 
to the tenor of the bill. Beſides, Molloy ſays, that in ſuch 
a caſe the bill muſt be proteſted, which cannot be done in 

our caſe, web I 
It was further urged to be highly reaſonable, that the 
drawee ſhould honour the bill as far as he had effects. I ad- 
mit this to be reaſonable, and perhaps it would not have been 
impoſſible for the- plaintiff to have declared in ſuch a manner, 
- as to have charged the defendant to the amount of his ac- 
ceptance : but we are here upon the cuſtom of merchants, 
and whatever might be reaſonable in caſe of priyate property, 
will ceaſe to be ſo, when it appears to be pregnant of ſo 
many inconveniencies to the public as I haye mentioned. 
And if the plaintiff has it in his power to frame a caſe 
wherein he may do himſelf juſtice, that makes the argument 
ſtronger againſt ſuffering him to break in upon the public 
convenience for his private benefit. The policy of the law 
is, rather to let one man ſuffer than to introduce a general 
inconvenience : but here we are to be led into the greateſt 
inconveniencies, even in a caſe where there is no danger of 
the parties ſuffering in the leaſt ; for he has a remedy, which 
ſtands clear of all theſe inconveniencies, and there will be no 
harm in leaving him to that. e | 
It was ſaid, that if the drawer (who is ſuppoſed to know 


what effects he has in the other's hands) by drawing for 


more, ſubjects himſelf to ſeveral actions, it is his own fault. 
he anſwer to this is, that the very drawing for more de- 
oys the preſumption that he knew how accounts ſtood. 
But amongſt merchants, as I obſerved before, this is not tha 
caſe, for they often honour one another's bill where there are 
no effects at all. 


But even admitting the drawer does not ſtand altogether 


Qear of this ohjection, yet ſtill this may be the cafe of one 
who cannot be {ſuppoſed to know how the accounts ſtood be- 
tween, the di awer and the drawee: for it may happen this 
bill may be indorſed, and then the indorfor is to be charged 
in the ſame manner as the drawer. The indorſor will be 
a Hg Gg2 liable 


wow 


nn was faid that the drawee may (and very often does). 
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drawer or the indorſor. 


MienaAzfMAs TEAM 6 OU 


Gable to ſeveral actions, though he is no ways privy to an 


of the tranſactions between the indorſee 4nd the dra we. 

Upon breaking the caſe upon the former argument, a 
difference was taken between the caſe of the acceptor and 
that of any other perſon ; that he ſhould not come and diſ- 
charge himſelf againſt his own acceptance, whatever the other 
might have done as to refuſing this partial acceptance. If 
this was his caſe only, it might be feaſonable to extend this 
acceptance as far as it will go”; but the hardſhip is, that 
what is law in his caſe, muſt likewiſe be law in the cafe of 
the drawer and indorſor: ſo that here are two innocent per- 
ſon#who are to be involved in the ſame common fate; and 
that · is never to be ſuffered, eſpecially when the drawee may 
be charged in another manner, which will not affect the 


* 


But if this partial acceptance ſhould be thought good 
within the cuſtom of merchants, yet the plaintiff can never 
recover in this action, in regard to the manner in which he 
has declared. | | 1 

My firſt exception is, that the plaintiff by his own ſhew- 
ing has brought his action too ſoon. This is a declaration 
of laſt Michaelmas Term, and the acceptance is laid to be 


the gth of December 1717, to pay upon the 8th of February. 


following, in conſideration whereof he did the ſame day and 
year laſt mentioned, which was the 8th of February 1717, 
promiſe to pay the money on the 8th day of February, tunc 
proxime ſeguen'. Now there muſt of neceſſity be the inter- 
vention of a whole year between the 8th of February 1717, 
and the 8th Jay of February following : and then the caſe is 
no more than that the plaintiff complains, that the defend- 
ant, on the 23d of October, had not paid him a ſum of 
money, which of his own ſhewing was not to become due 
till the 8th of February following. If it were neceſſary to 
cite caſes in maintenance of this exception, there are 1 Sid. 
373. 1 Ven. 136, 4 H 5 
Another exception is, that the plaintiff has not alledged 


any requeſt before bringing the action, which he ought to 


have done; for the merchant who accepts is eaſy to be 
found, but the party to whom the bill is made payable may 


only be a traveller, to whom the other cannot reſort to pay the 


money. And this differs from the caſe of a bond, for there 
it is for the benefit of the obligor to fave the penalty, ſo there 
needs no requeſt to him to do an act for his own benefit. 
It will be ſaid, that the action is a requeſt ; but if it be, ſtill 
it recurs to that queſtion, whether a requeſt at the time of 
bringing the action is ſufficient: and it is plainly not * 7 
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then it is a requeſt to pay the money four months before it | 223 
became due. 

I ſhall trouble your lordſhip with but a word more, and it 
is this: the bill runs, Pay this my firſt bill, my ſecond not 
being paid ; and therefore I muſt ſubmit it, whether they 
ought not to have averred, that the ſecond was unpaid, 
Indeed in the caſe of Eaſt v. Eſſington, Salk. 130. it was 
held well after a verdict, becauſe if the {ſecond was paid, the 
jury could not find aſſumpſit as to the firſt : he was not to 
pay the firſt unleſs the ſecond was unpaid, ſo the jury finding 
him bound to pay the firſt, that is an argumentative finding 
the ſecond unpaid, But the court in that caſe inclined, it 
would have been ill upon a demurrer. f | 


It will be ſaid, that this ſhould have been ſhewn for cauſo 
of demurrer : but this exception goes to the cauſe of action 
itſelf, and may as well be taken advantage of upon a general 
demurrer, as the want of ſetting out an attornment was in 


the caſe of Long v. Buckeridge. Agr, 19A 


The whole, both with relation to the matter and the 
manner of this declaration, may be reduced to this dilemma. 
Either this partial acceptance is good, or it is not: if it is 
godd, yet the plaintiff has come too ſoon, without alledging 
what is neceſſary to make out his caſe, and conſequently can 
never recover im this action. If it is not good, that alone 
bx be ſufficient to intitle us to judgment for the defen- 

ant. 


Reeve contra, I am no otherwiſe prepared to argue this 
cauſe, than by acquainting the court, that a gentleman has A 
often attended, to inform you, that it is practicable to proteſt 
a bill for non-acceptance of part, and then reſort back to the 
drawer. As to the inconveniencies which are urged, they 
are as great of our ſide, upon account of death or acts of 
bankruptcy : the drawee is not prejudiced; and as to the 
drawer, if part is paid, his debt is ſo much leſſened; Which is 
a benefit to him. 8 | 

As to the firſt objeCtion to the declaration, that we have 
brought our action too ſoon : it runs, in predic? octavum 
diem Febr. tunc proxime ſequentem ; ſo to ſupport the decla- 
ration you will reje&t proxime ſeguentem, and then it ſtands 
as a promiſe to pay in February 1717, and the action is in 


October following. 
2. No requeſt was necefary, for upon the acceptance a 
duty ariſes, and this is not a collateral promiſe. _ pas 

3, If the defendant had paid the ſecond bill, he ſhould [ 224 J 


have pleadeg that matter in his diſcharge : and as to ok. 
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Where a bill 
runs, Pay my 


M1ciartmis TRR 6 Gb. 
: of Eaſt v. Eſſington, that was againſt the drawer. upon the 


firſt contract, but this is againſt the * upon a new 
contract. 


Strange replied. As to prædich, it does not make the 
ſentence 7 with proxime ſequentem ; for. it is 
common to call the ſame day in a different year the fame day 

y: and here it is no more than that the party pro- 
miſes on 8th February in one year to ,Pay upon the fame day 
in another year; and where a thing is grammatically right, 
the court will never reject it, as was held in the caſe of 
Wyatt v. Aland, in B. R. Trin. 2 Ann. 

They ſhould have ſhewn the ſecond bill unpaid, for it is 
in the nature of a condition, precedent to their having an 
right to this action. As to the requeſt, no debt ariſes upon 


the acceptance, for an indebitatus aſſumpſit will not lie upon 
à bill of exchange. Salk, 125. 


Powys J. Either party might have refuſed this partial 
acceptance, and they were at the ſame liberty to take it : 
neither could force the other to it, but if both agree, vo- 
ID non fit injuria. The drawer truſts all to the diſcretion. 


of the perfon to whom he gives the bill, and if that * 
leads him into inconveniencies, who can help it? 


Fire J. I think the declaration is well enough; we will 
rej proxime ſequentem, and then all is right : there is na 


firſt, my ſecond gifference between the caſe of the drawer and the acceptor, 


not being paid,” 
action may be 
maintained on 
the firſt without 
averring the 
other was un- 


for if he pays either of the bills, the drawer is not liable : 
acceptance of one is ſo of both, though, in fact, it amounts 
to no more than an acceptance to pay the contents of one 
of them, and payment of one is a diſcharge of both : ſo that 
the averment that the money was not Aid upon the = 4 
goes to the ſecond alſo. I ſearched, but could not fin 

the record of Eaſt v. Eſſington; and by my notes I find : 
went off immediately upon the anſwer, that the verdict had 
_ cured it. The precedents are as this * V. idian 
Ent. 31. 67. 


+ Forteſcue J. I think there is a difference between the 
caſe of the drawer and acceptor, for the drawer is bound to 

y all, the drawing being an actual promiſe ; but the 
acceptor is bound to pay but one, and no action can be 
maintained but upon the very note which he accepts. 
There is another anſwer to the objection, that the action is 
brought too ſoon ; and that is, that the plaintiff rieeded not 
ſet out any promiſe at all. 10 0 IF, gal v. Cheeſeman, 
Fall. 128. * v. 9 which Was 0 a promiſ- 


ſotx 
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note, and had left out ſuper ſe aſſumpſit, and 22 
ym held N for the — ud es 1 Ad £ count 554 
this is'likewiſe an anſwer to the want of requeſt, In Molloy, an *<<eptance 
and the other books, there is a whole paragraph about the u ft nerd 
5 | acceptance of a bill of exchange, and they allow it to not be laid, 


good. So judgment was given for the plaintiff. r 
Dominus Rex verſ. Tucker. | 


V ORKE moved to quaſh the return of a reſcous of two Non ſunt inven- 
perſons, becauſe it is only ſaid, that they could not ti is no good re- 
afterwards be found, without ſaying nec corum aliquis. Cro, _— — 
oc. 419 419. 3 Bulſt. 200. 1 Roll. Abr. 802. Mi 13 11 Ann. quis. 

avis v. Fuller, where the return to a ſcire facias agairiſt 


three was, non ſunt inventi generally, and held ill. 3 Cro. 50. 


Darnall ſerjeant contra. All the precedents in OF. Br. 
are thus: 2 Keb. 341. 436. Nichil habent. Exatti non 
comparuer*. Nulla habent bona. Sed per Curiam, The 
difference lies between the affirmative and the- negative. Et 
ſemble this return is ill, Sed A And Paſ. 6 Geo. 
The return quaſhed: | | 


Duciſſa Hamilton owl Incledon. 


ENI0n of a judgment in C. B. in an action upon the 1a miſericords, 
caſe upon ſeveral promiſes, verdict pro quer”, and gene- c. 1» ſufficient 


At 
ma errors aſſigned.” x — . 


Strange pro quer” in errore. A peer (and conſequently a Recital of v 

reſs) cannot Be attached, but ſhould be brought in b rr 

ummons; whereas this declaration runs, that the dutcheſs e 
attachiata fuit ad reſpondendum. Sed per Curiam, Whether 
4 that be right or wrong is not material; for if it be wrong, 
750 according to the modern reſolutions you cannot reverſe 
à judgment by the recital of the writ, but muſt bring the 
* proceſs itſelf before the court. N 


2. The dutcheſs is put in mi ſericordia generally, -which 
ought not to be; the ſtatute of Magna charta, c. 14. ap- 
points uod comites et barones non amercientur niſi per pares ſuos, | 
et non ni ſecundum modum delitti. But though it ſays per 
pares ſuos, yet I admit that long uſage has veſted that power 
min the judges of the king's courts, Who are to be looked on 
as partes quoad hoc. * The amercements of the nobility are 
' now reduced to a certainty ; a duke 101. and an earl or other 
baron 51. And as to what may be ſaid, that here is an &c. 

Which implies an atiereement according to law; to that I [ 226 b 
anſwer, that then there is no diſtinction made between the | 
Lr of youre” and” common perſons, * 

en 
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Selden in his treatiſe of baronage ſays bought to be; for his 
words are, That in caſe of amercements of barons of par- 
„ lament, upon nonſuits or other judgments ending in mi 


« ricordia, there 1s a ſpecial courſe both for the ſum and the 


« way of aſcertaining it, which differs from the amerce- 


ments of common perſons.” And then he goes on and 
gives you the roll in Edward the' Second's time, where a 
writ was diredted to the juſtices de C. B. that they ſhould not 


amerce the abbot of Crowland tanguam bara, for that he 


held not per baroniam, Now there was no need of this, if 
he might be generally amerced, And my lord Coke, 2 I/. 


' 28. fays, if a nobleman and a common perſon join in an 
action, they ſhall be ſeverally amerced, the nobleman at 1005. 


and the common perſon according to the ſtatute. So is 


Bro. Amercement 2. Sed per Curiam, It is the conſtant 


way, to ſay in miſericordia, &c. which implies every thing, 


and we cannot overturn the precedents, Judgment affirmed. 


If there be a 
nichil returned 
as to the lands, 
there may be a 
ca. ſa. after an 


Alegit. K 


19 H. 6. by 
'Y » . 
15 H. 7, 15. 

I Roll Abr, 
601. pl. 4. 

> Inſt. 395. 
3 Co. 11, 12. 
F.N, B. 265. b, 
Hob. 56. Y 
13 H. 4 1. b. 


1 


The breach 
mult be as par» 
ticular as the : 
covenant, and. 
where a deed 
is pleaded, the 
plaintiff cannot 
reply new mat» 
ter in the deed, 


out upon oyer, 
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but muſt ſet it 


Beacon verſ. Peck. | 


PHE plaintiff took out an elegit, and by virtue thereof 


levied part of the debt upon the goods, and after a n- 
chi] returned as to the lands, ſues out a capias ad ſatisfacien- 
dum, and arreſts the body of the defendant. 


It was moved tq quaſh the capias ad ſatiefaciendum, be- 
cauſe the plaintiff, by taking out an elegit, had waived a 
other execution. And for this all the old caſes were cited. 


But the court held the capias ad fatisfaciendum was regular; 


for there being a nichz1 returned as to the lands, the gt 


was but in the nature of a common fer? facras, upon which, 


if part be levied, the plaintiff may afterwards have a caprias 
ad ſatisfaciendum. The election is not complete, unleſs tha 
plaintiff has ſome benefit from the land; for the taking out 


the writ is not an actual election, but only in order to an 


election; and if there be no lands, there is nothing to chu, 
and conſequently no election. 5 


Stibbs verſ. Clougbd. 
Trin. 5 Geo. rot. 368. 


Dur upon a bond, conditioned to perform articles, 


which, upon the plea, appear to be an agreement, that 
the plaintiff ſhall farnilh the defendant with ale and beer ta 
be ſold in his houſe at ſuch prices, and that he ſhould take it 
of nobody elſe, but might be at liberty to take any other 
liquors (malt liquors only excepted) : and what ſhould not 


be paid for at breaking -up the. trade, and were I, 
by | { 3 ou 
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ſhould be taken back : and then the defendant pleads. perfor- * 


181 0 The plaintiff replies, that by the fame articles it 
vas further agreed, that what ſhould be drawn ſhould be paid 
for, and that there was ſych a quantity of liquors unpaid for, 
Demurrer inde ; and WI? geen 

_ Yorke pro defendente. By the breach it does not appear, 
the liquors unpaid for were malt liquors ; and as ather forts 
are mentioned, the plaintiff ſhould have been more partjcu- 
lar, eſpecially in the caſe of a bond, where he is to ſubject 
the defendant to a penalty, | | 


Et ber Curiam, The replication is likewiſe ill, for the 

plaintiff can only allege pew matter in the articles by ſetting 
them out upon oyer. The caſe of the African company v, 
Maſon was a bond conditioned, reciting, that the defendant 
was their receiver- at Briſtol ; if therefore he do well and 
truly account for all ſums by him received, then the bond to 
be void : the breach was, K. he received ſo much money, 
and did not account for it; and becauſe it appeared by the 
recital in the condition to be only about tranſactions of a 

; N nature, the general aſſignment of the breach was 


gr" 


Id ill. So is 2 Saund. 411. Judicium pro defendente, 
Peele verſ. Com' Carliol', 


VEB T on bond, conditioned to reſign a benefice : and Bond of refig- . 
| the court refuſed to let the defendant's counſel argue on good 
the validity of ſuch bonds, they having been fo often eſta- 

bliſhed, even in a court of equity. And alſo where the con- 

dition is general, and not barely to reſign to a particular per- a 
ſon. 2 Chan, Rep. 398. 2 Keb. 446. 1 Sid. 387, Hutt, 111, 2 


eee e, e 
{ OVENANT chat the defendant, his heire and aſſigns, Where the se- 
A ſhall every year during the term ry eight crab ſtocks; tion i againſt 


the original 
and the breach is, that the defendant ſuch a year neglected ta leder, the 
do it. n ane | N breach need not 


Mearg õbjected, that the breach {ſhould have been in the . 
disjunctive, that neither he nor his affigns did it. Pew. 199. 

'Cro, El. 348. Bridg. 46. A. covenanted, that he, his exa- 

cutors or aſſigns, would do ſuch an act, and the breach was, 
that the executor did not do it, without taking notice of the 

teſtator, and held ill. And the difference is between doing 

a ching t a man and his aſſigns, and by a man and his 

Probyn contra. The action is againſt the original lefibe, 

fo there can be no aſſignment intended: we knew nothing of 

Vor. J. H h any 3 


Willielmo for 
Walte ro in the 
aſlumpfit viti- 


Mt TE AY „nb. 


any If there be” one, it lies in their privity, and therefore * 

they ſhould defend therpſelves by ſhewing one. The caſe in 
Cro. El. is not ad rem, for there the breach was in the con- 
junclive inſtead of tlie disjunctive, and that \ was the reaſon 
of its being held ill. 


Et per Curiam, We mull intend. the eſtate continues in 
him till the contrary, appears ; and therefore the declaration is 
well enough, being againſt the leflee himſelf. Dui facit per 
aliam facit per ſe ; and therefore if the aſſigns have done it, 
the breach that the leſſee himſelf has not, is falſe.” There 
1s as much neceſſity to ſay, an heir did not perform the co- 
venant, when the action is pant the anceſtor. Judici um 
pro quer” FE > | ; 


Coleman verſe . 


Tur plaintiff 's name was Walter, and on error Branth- 
wayte ſerjeant objected, that one of the aſſumpſits was 


ates not, if there laid prefat” Willielmo, and the damages are intire. 


be vo William 
named beſore. 


44" vg * 10 


IDS 


[429] 


8 


a » 2 — held all ay So 


Reeve contra. There being no William mentioned in 
the record before, it muſt be rejected as inſenſible; and then 
there are other parts of the count, which ſhew the afumpſit t 
could be only to the plaintiff.” In Roe v. Gatehoule, 
8 W. 3. Salt. 663. it was ſuper ſe aſſumpſit, without ſaying 
jor 23 Aun. in K N. 
$here v. Brown, The. declaration run, that in 9 
the plaintiff had delivered goods to tlie defendant, ſuper ſe 1 | 
_afſumpſit, to pay for them, without faying who promiſe 
and Coca this was taken to be 175 . Trin. 5 Ann, Athorp * 
In an action againſt a carrier it was laid, that 1 in 
2 . the plaintiff had delivered goods to the deſen- 
dant to carry, ip/e pred” (the plaintiff inſtead of the defen- 


” .dant) ſuper ſe affumpſit, and that was reſolved to be well 
enough. | Paſcb. 4 1 f Afſumpfit by an executor, who 45 


clared, that confection the teſtaton had carried goods, he 
the defendant promiſed to pay quantum prædictis Thomas 
(who was the executor) 3 and though he ought to 
have guantum the teſtator , deſerved, yet the count was ad- 
judged ſufficient. + If theſe caſes ſhould not be anſwers, then 
þ on 16 C 17 Car. 2. which. cures the .miſtake of the 
plaintiff's or defendant's name, when wag are before rightly 
mentioned in the record. 

Sed per Curiam, Let us not pray in aid of the ſtatute, 
when the thing is well enought of itſelf. So is 1 Mod: 424 
en 24. And therefore BY Judgment muſt be affirmed. 


"4 : i WITH Ty 0 51 1 114 aneh bh Us 30 118 131. 4 18 
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 Aleberry verf., Walby. Eil. 5 Geo. fot. 2064 + g 


Eee a judgment in C. B. in an action of c covenant In what aQtions 
brought upon a leaſe: for years; and the breach aſſigned 2 
may join. 
in non- payment of rent: judgment by default, inguiratur de 
dampnis : general errors, and want of an original, and re- 
turned accordingly : another original alledaed by defendant 
of another term, and a certiorari prayed, and one returned 
and ſet forth; and. Toms little, yaringces; and in nulls £ 


erratum:pieaded. |; ol at ih 958 


Strange pre r in del Tig f is an ation ” 4 man 
27a his wife, and a third perſon, who is tenant in common 
with the wife, upon a ſeaſe at will made during the coverture, 
of -lants'which are the inheritance of the wife and that third 
perſon, for atrears of rent incurred during the coverture; and 
therefore the wife cannot join in ſuch am aRion for” 1 Sid. 
224. ſhe ſhall join in no action, but what will ſurvive to her, 
or her adminiſtrator after the death of the huſband: now!the 
huſband is fully intitled to the rent incurred during the cover- 
ture, and if ſhe dies, he, and not her adminiſtrator, ſhall 
hate thoſe-arrears. Co. Litt. 351. 43. 1 Noll. Ar. 345. H. 1. 


As this is but a leaſe at will, it is not within the ſtatute 32 

H. 8. c. 28. which requires, that the 'wife ſhould be made a 

arty to leaſes of, her. land, and the reſervation be to her and 
1 heirs; for that ſtatute extends only to leaſes for life or 
years. And though the reſervation here be to her as well as 
to the reſt, yet that will make no difference; for during his 
life, it is in the eye of the law a reſervation only to the huſ- [ 230 
band; and they are not to declare upon it according to the 
fact, but according to the operation of law. If one jointe- 
nant- pleads, that the other £:c2fft to him, it is ill; for it 
ſhould have been pleaded as a; releaſe, that being the only © 
proper conyeyance-between jointenants. 2 Sund. 97. 2 Ven. 
141. 460. 486. In 3 Loo: 290. that was pleaded as a grant, 
which could enure only as a covenant to ſtand ſeiſed; and it 

Was held ill. So is Salt. 8. 274. 5 


Sed per Curiam: The huſband and wife oy or r may, not 
3000 in this action at their election, as where a bond is to both 
ls hems. \ 4 H. 5. 6. Gra. Fac: 77. Gro, Elia. 61. 


2. Exteption,” 'To the manner wherein the plaintiffs have In covenant the 
dedich their title. Under this head we are to lay the huſ- tor ee 
band out of the caſe, and confider how the wife and the other title, for quod 
4 made thernſelyes: gut to be tenants in common. cum dimitifſer 
de 


fay that one James Scrape was ſeiſed in fee of the is cnough, and 


if he does i 
Lied prettiſes, and that upon his dea the ſame deſcended A chro 
I? "1 25 S ei a JF co ſurplulage. 


/ 
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to bim and her as couſins and heirs... Now the court cannot 
. take a man and a woman, without more ſhewing, to be coheirs. 
IIe fan T ippde is, that the tnothers of theſe two were 
1. +, Nters, who boch died in the life of the anceſtor, and ſo the 
plaihtiffs,” who ate the reſpective iſſues of thoſe parceners, 
ſtand now in the place of their mothers, and claim what 
would otherwiſe” have belonged to them, in caſe they had 
ſurvived Serape. But then in dedueing their title, they 
duglit to have ſhewn all this; for they muſt claim through 
their mothers to make themſelves heirs to him that laſt died 
Ven. 413- ſeiſed z for according to the eaſe of Collingwood and Pace, 
it is a mediate, and not an immediate deſcent; they muſt 
claim mediante matre. All the precedents of "formedens by 
douſn and heir ſhew now he became ſo; and in Salk,'555. it 
Was held, that he who ſues as heir, muſt ſhew coment heir, 
and it is not nden for him. * ele that * 
«<1. Syirit;) #6 © 1 
It Will pekte be ad, ik this being en of * 
mant, the plaintiffs were not obliged to — Foo thing but 
ht have n generally, uod cum dimifeſſent. I admit 
9 might, a N would have intended they had 
a Ab to make tlus leaſe, when; the other accepted it. But 
when the plaintiffs: undertake. to, ſet out a title, and fail in 
doing it; there is no room in that cafe for intendments, for 
the court will never intend the plaintiffs have a better title 
than they themſelves rely. upon. Every. man is ſuppoſed to 
; make the beſt. of his own caſe; and upon that ground the 
” .-- 1 rule is, that every man's plea ſhall be taken moſt Wen) 
A aginſt himſelf. Phd. 10 02. 5. And in many caſes 
what a man does unneceflar y 15 vitiate his proceedings, 5 


where he miſrecites a publie ſtatute. 4 Co. 48. 4. Plowd, 77. 5 
f 231 ] Sed per Curium: The introduction by ſetting out — 
ö a 4 the purpoſe here, where they declare upon 
ont gane, V prey meme in + wh 
n 
Ta a covenant te 3. The breach is not aetf ifgned the bent in the 
oy 1 disjunctive, 10 Pay or cauſe to he paid to them or dn of them; 
names be but as to part of the time, the breach is only thathe did not 
| are pay, and as to the other part, that he did not pay to them, 
n whereas he may have cauſed the rent to be paid to one of 
them, which is a performance. And there being two ways, 
| 7 he breach ought to have been ſo la * to e 
ways, by either of which the act mig — 7 
5 &- * ſinee the plants = in 85 brexch.ob 
one e objection, in the other, the other part,; 
this fooks as i they were conſcious to themſelves. Chat there 
Was 
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was ſome variation in the fact: that where they ſa generally 
we did not pay, yet we may have cauſed to be % and Fw 
where they charge a non-payment to all, yet there might be a 
the to one of them, Os WO TONER e Tm 
he covenant. | * 


ge per Curiam : He that cauſes to pay, pays ; and if you 
haye paid the money to one of them, you. may plead it iy 
your diſcharge. 


135 


Then I moved to aach the writ of exror,. which deſcribes Varianery 


the ſuit to be between the plaintiff and one John Aleberry, alias 
dict John Aleberry of Waltham Abbey, and the alias dict 


is abby. in the record; one is b, e, y, an and the other i, 5. This 


variance is in the alias dich, where the court has always obli- 


ged the party to deſcribe the ſpecialty literatim, And in theſe 


caſes: you never go by the ſound, becauſe the party has ſome- 
thing elſe to guide him; and if he miſtakes, it is to be impu- 
ted to his own negligence. In a plea of miſnomer indeed it 
4 ego hag becaſe there the party has nothing to go by but 
tne 


Mich. 13 22 the writ was Crawley, and the record 
Crowley, Af. pl. 2. Aunſty and Anefty, Paſch. 4 Ges. 


Sharthſs and $ arpleſs. Bro. Variance 26. Baxſler with n 


({) and. Baxter without an (O). Salk. 264. Giggeer and 
izgure.' All theſe where held to be fatal variances in the 


deſcription of a record, and yet nobody will ſay they might 


have been taken advantage of by plea of miſnomer in abate- 
ent. And I apprehend the reaſon of all theſe caſes is what 


is laid down in Dr. Drake's caſe; that in all caſes where Salk..669, 


the party has any record or ſpecialty by which he may make an 
arg deſcri tion, in ſuch caſe the moſt minute variance is fa- 


And Mr. Juftice Powys, who held with the exception, Ante ab:. 


out not and nor, faid, that if the court once gave into ſolu- 


L232 ] 


tions of thoſe variances, they would never know where to 
ſtop; but being once out t ſea, would find it very difficult to 
ſteer into harbour again. «is 


I mut admit, that this vrit of 55 
enough, if the alias di had been left out, becauſe it is ſuf- 
ificientif the record anſwers the deſcription ;. and though it 
would contain more, yet that exceſs muſt of neneſſity imply 
a fulneſs; and if there be a full anſwer to the deſeription, it 
is as much as is required. But though it would be good in 


ſuch a caſe, yet I have often heard it ſaid in this court, that 
though it is not requiſite to inſert the addition, yet any varianee 
whatſoever, if the party will take upon him to be more than 


n ily L —• & is fatal; for then the record does not 
anſwer 
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- anſwer the deſcription, as it des where the writ of error 
- makes a total omiſſion of the addition. 


Sed per Curiam The caſes cited are of variances in the 
name of the party, which is more conſiderable than the place 
of his reſidence. Theſe words are both properly uſed, ſome 
ſpell.it abbey and ſome abby ; and if there be occaſion, we 
may take the latter as an abbreviation of the former. Per 
mim The record is well removed, and the judgment 
mult be affirmed. e > Berk 


CN Between the Pariſhes of Little Bitham and Somerby. 
Order reverſed, A Is ſent by order of two juſtices to B. as the place of 
— to parties; 43 his laſt legal ſettlement. -* B. appeals, and the order is 
every body, Confirmed.” Soon after, without ſtating that A. had gained 
Salk. 492. 524. any new ſettlement, B. ſends him to C. Et per Curiam:' An 
327. der of reverfal ĩs ſmal only between the two'pariſhes : but 
if it be contirmed, it is final as to all the world; and there- 
fore no new ſettlement appearing, the order of removal from 
B. muſt be quand. be ITE 


.* 


* 


Hayman verſe Rogers. 


An inconſient I N covenant, the plaintiff declared upon articles dated goth 
2 4 September 5 Ces. (which is 1718, not to ſet up a trade 
ved. of a baker, a die datorum articulorum for ſo many years, and 
then ſays, that peſlea ſcilicet i May 1718, (which is four 

months before making the articles) the defendant did exerciſe 

| the trade in that place. And after yerdi& for the plaintiff,” it 
Mus moved in arreſt of judgment, that the time in the breach 
Vas no part of that to which the reſtraint goes, and therefore 
the plaintiff has no cauſe of action. Shaw. 8. 5 

F. Darnall ſerjeant contra. The verdict cures it, for we could 
L 233 J 41 | | ul 
not have recovered without proof of an exerciſing after the 
date of the articles. Per Curiam. Where that which comes 
Scilicet, where under a ſcilicet is confiſtent with what went before, it is al- 
= ways looked on as an averment; but if it be inconſiſtent, we 
reject it. As in the common caſe in ejectment, where the 
leaſe is 4 die dat”, and the entry and expulſion laid the ſame 
day. We will reje the 1ſt May 1718, and then the caſe is, 

that he covenanted the zoth Sept; et poſtea he committed 

the breach. 'Fudicium pro quer. 
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"ri rey Brewer verſ. Turner. „ Vt 
R EE VE moved to quaſh the writ of error, beonyſe the 
judgment is againſt two defendants, and ſo deſcribed 

jn the writ of error ; but then'it is laid to be only ad grave 
damnum of one of them. Now the perſons who are named 
under the ad grave damnum are they, and only they, who 
bring. the writ of error, So that the caſe is no more than 


that one defendant brings a writ of error of a judgment. 


againſt two, whereas all ought to join. 6 Co. Raddatt's caſe, 


Strange contra. The firſt anſwer I would give to this ob- 
jection is, that the ground and foundation of quaſhing| writs 
of error is for ſome variance appearing between them and the 
record, of which there is none in this caſe. The three re- 


235 


Qu. Whether 
one deſendant 
may bring error 
of a judgment 
againlt two. 


quiſites in a writ of error are, to denate the court where, the 


parties between whom, and the ſubject matter of the ſuit ; all 
which are truly deſcribed in this writ of error. And then the 
ſaying it is ad grave damnum of one only, when it appears to 
be a judgment againſt twq, can never be conſtrued to be a va- 
riance ; far if it be to the damage of both, it muſt be to the 
damage of each, and fo the record anſwers the deſcription, 
Whether therefgre, when there is na variance, the court will 
quaſh this writ of errar, ar not rather put the party to demur 
to our aſſignment of errors, that I myſt ſubmit to the court. 


But waiving that, I take the writ of error to be well enough 
as it now ſtands. The fact is, that one of the defendants 
died before bringing the writ of error ; but as that does not 
appear in the cauſe, I admit the caſe muſt be taken to be, 
that one defendant alone brings a writ of error of a judgment 
againſt himfelf and another, and this J apprehend to be 
well enough. | 1 


It will not be denied, but that as this judgment is joint, if 
there be error in it as to one defendant only, yet the whole 
mult be reverſed. 1 Roll. Abr. 775. E 2. Cre. Fac. 303. 
Sti. 121. And this may be done at the inſtance of that de- 
fendant only, who can ſay it is erroneous. 5 Ed. 4. vis is 
expreſs, that if judgment in treſpaſs be given againſt three, 
one of whom was dead, the other ſhall not have a writ of 
error of that judgment, but only the executor of the party 
deceaſed; and yet the coſts being joint, the judgment muſt 
be reverſed in toto. Bro. Joinder in attion 77. In treſpaſs 
againſt twWo, who are condemned in an erroneous judgment, 
it is ſaid, they may join or ſever in a writ of error at their 
Flection, e ho 


81d | There 
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There is but one precedent which comes up to this caſe, 
and that is in Hearn's Pleader 466. in the book, but the 
right is 370. and it is thus: Becauſe in the record 
uy and proceedings of à fine between V. B. now deceaſed and 
weve” pu. wy Fd plaintiffs, and J. L. deforceant, error hath inter- 
| « yened, to the great damage of V. B. ſon and heir of the 

% faid . B.“ So that the heir alone brings a writ of error 
of a judgment againſt his anceſtor and another, and affigns 
that for error which vacates the fine in foto. And if one 
plaintiff, who voluntarily joins himſelf with another, may 
when he pleaſes deſert him; @ fortiori may defendants fever 
in their writs of error, for they are not joined together at their 
on election, but at the will of the plaintiff, And agrecable 

to this entry is Cro. Elix. 115. KA: #14 

If the defendants may not ſever in their writs of error, the 
inconvenience will be great, that the plaintiff may if he pleaſes 
join me with a defendant who is under his own power, and 
will never conſent to bring a writ of error; and'then 1 ſhall 
be remedileſs, be the judgment never ſo erroneous. For as 
to what may be faid that ſummons and ſeverance lies, that 
is only after a writ of error brought. If two bring a writ of 
error, and upon the ſcire facias quare executio non, one only 
appears, there ſummons and ſeverance lies. Yelv. 4. And 
upon that the judgment is, that one alone ſhall proſecute that 
writ which was brought jointly by them both. But if it be 

not brought by both, there can be no ſummons and ſeverance ; 
and therefore if one refutes to join, the other ought to be at 
liberty to bring it alone, And there will be no inconyenience 
to the plaintiff, for his judgment can bur be reverſed ; and if 
it be erroneous, what matter is it to him whether it be re- 
yerſed at the inſtance of all the defendants, or of one of 

them only? ious fi, 
Curia. If it had any where appeared that the other de- 

Fengant was dead; there js no doubt but this defendant alone 
7 without the executor of the ather, might bring a writ of 
i *- _' error; but as nothing of that appears, and the judgment is 
joint, it ſhould ſeem as if all muſt be mentioned under the ad 
L 235 ] grave damnum. And to this Noo was the cafe of Pennoir 

| # MPS empor. I. 3: 5 od. 338. Salk. 319: 3 Mod. 
4% + cs | | 

The writ of error was quaſhed, unleſs cauſe next term. 
VN. B. Hil. 6 Geo. the chief juſtice being in court, I 
. ſtirred it again, and they all held the writ of error bad: . 
di was quathed, and I drew a newane, 


ww 


nat Brocaa 
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Brocas verſ. Civit' London. 


and has always been the courſe of the court, that when 
either party will ſuggeſt any ſpecial matter about awarding the 
venire out of the common courſe, a copy muſt be given to 
the oppoſite party, and they muſt have à reaſonable time to 
conſider it, before you enter a nent dedire. 


Newell ver /. Pidgeon. 


Curiam. It was ſettled in fir Peter Delme' caſe, Practice. 


N R Curiam. If the plaintiff be nonſuit, and a en Error fur non» 
gainſt him for coſts, error lies in camera ſcaccarit, uit. 


I Nell Abr. 744. F. 
Biron ver. Philips. 


PE R Curiam. There muſt be the fame notice of executing Prafice, 


a ſcire feeri enquiry, as a common writ of enquiry, 


Scotton verſ. Scotton. In Cane” . 
A DAUGHTER having married without her father's 


(charged 


conſent, he gave her no portion, but made his will, and . — 


thereby gave her col. to be lent out for her, and ſhe to have fu 


by — 


ubſequent to 


the uſe of it. Her huſband being informed of this legacy, the will. 


applies to the father for the money preſently, who gave it 
him, and took a receipt for it in lieu of her portion, and of 
the legacy given by his will. The father died without altering 
his will, upon which his daughter and her hufband fue the 
adminiſtrator in the Spiritual court for the legacy and the 
adminiftrator brings his bill in this court. 


Vernon pro quer* quoted Birkinhead v. Birkinhead in lord 
Egerton's time, where the father having by will given r500/. 
a-piece to his three daughters, afterwards married one of 
them, and gave t500/. portion, and then died without al- 
tering his will ; and adj udged the portion a ſatisfaction of 


the legacy. 
- Maſter of 2 Rolls. Whether this be a caſe relievable i in 


the Spiritual court, I am not certain: I rather think this re- 


7 is not NN there, being a releaſe of a legacy before 

it is due: But in this court it amounts to an agreement of 
the ſon-in-law to diſcharge the legacy: Beſides, the precedents 
here run all this way, that a child's legacy is fatisfied by a 
proviſion ſubſequent to the will, Let the proceedings in the 
Spiritual court 4 


Var. I. il Countels. 
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Counteſs dowager of Mountacue perſ Maxwell, 
. OT oe =, IGOR" n 
— Aabyngy 2 17 E plaintiff married the defendant without any previous 
LEES ante ant © ſettlement of her eſtate, which was a very conſiderable 
8 * 
of the ſtatute of perſonal eſtate, Quarrels happened between them ſoon after 
2 gb berg the marriage, and ſhe exhibited her bill here, to oblige him 
J Will. 618. to ſettle her own eſtate to her ſeparate uſe : ſetting forth, that 
upon his addreſſing her, ſhe inſiſted on having the entire 
' diſpoſal of her own eſtate, and drew up a ſhort writing with 
her own hand to that purpoſe ; that he promiſed to ſign it, 
but put her off on pretence of adviſing with counſel, and 
having writings more at large prepared ; that ſhe frequently 
demanded of him to execute ſuch writings, which he con- 
ſtantly promiſed as ſoon as finiſhed by counſel, but delayed it 
till ſhe married him. That after marriage ſhe preſſed him by 
letter to. perform his promiſe, and he anſwered her by another 
letter, that he thought it very reaſonable ſhe ſhould have the 
diſpoſal of her own eftate ; that he never intended the con- 
trary, but that ſhe ſhould command her own fortune as 
„CFF 1 | | 
69 Tar, 2. cg. The defendant denied he figned any ſuch agreement in 
 -»- +114, writing, and as to any parol promiſe, he pleaded the ſtatute 
of trauds and perjuries. 


It was inſiſted on for the plaintiff, that the court frequently 

compels the execution of promiſes not ſolemnized according 

to that ſtatute, Where fraud and trick appear, and where part 

af the agreement is carried into execution, as it is here by the 

marriage, which was the conſideration of that promiſe. But 

; Parker lord chancellor allowed the plea, and ſaid this was only 
„  , A breach of promiſe, which is a ſort of injury that this court 
7 237 7 does not take cognizance of. If there had been fraud (as if 
pretending to execute a real deed of ſettlement he had impoſed 

another on her) this might have made it a proper caſe for 

equity; but here is nothing of any ſuch deceit: ſhe marries 

him on his word and promiſe, without writing, and that is the 

very caſe the ſtatute intended. To ſay therefore the agree - 

ment is to be executed in this court, becauſe performed in 

part by the marriage, is to break the very words arid intention 

of the ſtatute, which has put this very caſe, and fays it ſhall 

not be binding. 5 8 dp 402 „ » HAV By. 77 


©> 2 


- 


The plaintiff. afterwards 'amended her bill by. a further 
charge, that in order to induce her to marry him. without a 
previous ſettlement, and to ſecure the performance of his pro- 
miſe in executing it afterwards, he promiſed to take the facra- 


* .” ” | 
2483 = 5 
44S + & # &# . z | U | 
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ment on it, and that he did take the ſacrament on the mar- 
riage accordingly. That after the marriage he wrote a letter, 


wherein he promiſed to make ſuch ſettlement, and that he 
was ready to ſign the writings according to her deſire. 


To this he confeſſes he did take the ſacrament on the 
marriage, but ſays he did it only in compliance with a cuſtom 
eſtabliſhed in the Romiſh church (of which he was a mem- 
ber) of receiving the ſacrament on their marriages, and not 
to give any ſanction to this pretended agreement. And as 

to the letter, he doth not remember the particulars ; but if 
he has wrote any thing concerning his readineſs to ſign any 
writings, it only related to ſome propoſals he had made of 
ſettling a ſum of 1 500. on her, and which he did ſoon after 
ſign. He then pleads the ſtatute of frauds and perjuries 
again, TW 
Lord Chancellor. The caſe is very much altered now, 
from what it was at firſt : then it ſtood purely on the parol 
promiſe before marriage, upon which there was no colour to 
relieve the plaintiff : but ſuch parol promiſe on marriage is 
ſufficient conſideration to ſupport a ſettlement made agreeable 
to it after marriage. This has been frequently determined: 
fo it is alſo ſufficient conſideration to eſtabliſh a promiſe made 
in writing after marriage. Now here is great evidence of 
ſuch a promiſe made in writing after marriage ; he doth not 
deny his writing, that he was ready to execute the writings 
as ſhe defired ; but avoids it by ſaying, they referred to pro- 
poſals of ſettling 1500/7, which is impoſſible, becauſe it ap- 

rs ſhe never deſired any ſuch ſettlement. And though he 

s he has ſigned that ſettlement, it doth not appear when 
he did it ; and I am very jealous he did it fince the amended 
bill. His anſwer to the charge of receiving the ſacrament, 
in confirmation of his promiſe, is not at all ſatisfactory: he 
could have no occaſion to promiſe receiving the ſacrament, 
but on that account; wad though he might receive it in | 238 ] 
compliance with the cuſtom of his church, yet that is very | 
conſiſtent with his laying hold of 'that ſolemn a& of devotion, 
to: teſtify his ſincerity. Thererore let the plea ſtand for an 
anſwer, - -- | | | 


"Harriſon verſ Buckle, In Canc'. 


A DE VIS Es to his daughter 10000. payable at her age dec pu ice 
A of twenty-one, or day of marriage; and 15000, to at twenty-one, 
his | ſon, payable at the age of twenty. our, and a certain with intereſt in 


maintenance in the mean time; and all his real eſtate he de- mean times 


111 . | d the infant 

viſes to truftees, to raiſe by fale or otherwiſe, ſufficierit to diſ- dies, his repre» 

© ; his debts and 9 the perſonal eſtate 9 fe for in. 
ate Yo. 


C#< 
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fall ſhort. A. dies ; the ſon dies under age; the daughter 


marries the defendant, and they join in a ſuit in the Spiritual 
court againſt the truſtees, who are alſo executors, for her own 
legacy of 1000. and as repreſentative of her brother for his 

The executors exhibit their bill here, to ſtop the pro- 
ceedings in the Spiritual court, and compel the huſband to 
ſettle the legacy on the wife. The defendant inſiſts on his 
right to the legacy, independent of any ſettlement, he being 
now in a proper court for the recovery of it, without the aſ- 
ſiſtanoe of this court; and that he is intitled to the 1 500!. 
immediately, though the ſon was not to have it till his age of 
twenty-four. 32 | 


+ Upon this, two queſtions aroſe : x. Whether this court 


could interpoſe on behalf of the wife, and ſecure the legacy 


for a ſettlement on her? 2. Whether the ſon's legacy of 
I500/. is not extinguiſhed by his death before it became due? 
Or if it ſubſiſts, whether his repreſentative is intitled to it 
ſooner than he himſelf would have been, if he had lived? 
As to this laſt point Mr, Vernon ſaid, There had been 
caſes both ways, but were reconcileable on this diſtinction ; 
where intereſt of the legacy, payable at a certain age, has 
been given to the infant in the mean time, there the money 
has been held payable to the repreſentative immediately: but 
where no intereſt has been given, the money was not payable 
till the time the legatee would have arrived at that age. The 
preſent caſe, he faid, was a fort of middle way between both: 
no intereſt, but ſome preſent advantage, viz. maintenance, is 
_ | Maſter of the Rolls. The 1500. given is firſt and prin- 
cipally a charge on the perſonal eſtate, and is an abſolute le- 
gacy out of that: the real eſtate is only deviſed in aid of the 
perional, nor is it to be fold directly, but only at the diſcre- 
tion of his truſtees and executors, to be diſpoſed of ſo far as 
the debts and legacies ſhall require. As this then is not a 
direct legacy out of the real. eſtate, the death of the party 
before it became payable ſhall not extinguiſh it. And this 
differs from Pawlet's caſe, 2 Yen. 366. where the money 
was an immediate charge on the and to be raiſed out 
of that without any regard to the perſonal eſtate. - The ſon's 
tative being thus intitled, the next queſtion: is as to 


© the time, Had this 1500/.. carried intereſt immediately to 


the infant, though the time of payment af the principal was 


deferred, yet on his death his repreſentative would have had 


a right to it immediately ; not that he aha, 4 


* 
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better condition than the infant was, ſince the delay of pay- 

ment was only by way of caution, but with equal benefit to 
the legatee: and the executor is not hurt, becauſe on pay- 
ment of the money the intereſt ceaſes. The appointment of 
maintenance is ſaid to be equivalent to the giving intereſt, 
but I think not ; intereſt carries the whole benefit of the le- 
gacy, but maintenance is ſomething diſtin and indepen- 
dent of it. It is a. decent proviſion during minority, and 
bounded, not by the profit of the money, but the neceſſities 
of his ſuſtenance and education. 


As to the wife's legacy of 1000. the bill is of an unuſual Where the court 
nature. It has indeed been the common courſe of this court, r 
to oblige a huſband who comes hither in right of his wife te what he ſucs 
for a ſum of money, to make a proper ſettlement on her for of the wie 
before it is given him; and that, not only in the caſe of Pon her. 
truſt-money, which can be recovered no where elſe, but in 
the caſe of legacies too: though I muſt ſay, had this been 
res integra, I ſhould be very cautious how I went ſo far as 
legacies, becauſe there is a proper court elſewhere for the re- 
covery of them : they originally belonged to the Spiritual 
court only; and the {ole ground of this court's intermed- 
dling is, the 2 of the teſtator's perſonal eſtate. But 
the preſent caſe is different: the perſons liable to pay the le- 
gacies are plaintiffs here, and not the huſband ; and whe- 
ther they would. not have been ſafe in paying the legacy, if 
they had ſuffered the Spiritual court to go on to ſentence, I 
will not ay. 


This ſeems to have ſomething of the nature of an inter- 
pleading bill, wherein the executors call upon the huſband 
and wife to interplead concerning their ſeveral rights; the 
huſband to the money abſolutely, and the wife to a proper 
proviſien to be ſecured for herſelf. And then it will be like 
the common caſe of a huſband's coming into this court to 
have a legacy againſt his wife. And I have obſerved a ſtrong 
inclination in lord Cowper's time to do right to the wite. 
Since legatary cauſes are now become part of the juriſdiction | 240 J 
of this court, I think this is fit to be conſidered : the wife is 
not here, therefore let her attend, to acquaint us what pro- 


viſion the is willing to accept. | 
| © Hagſhaw ver. Yates. In Canc'. | | 
arker lord chancellor. Where a legal eſtate and A fubſcquent | 


PER title which is 
equity meet in the ſame perſon, they ſhall deſtroy a boch legal and 
prior title which is only equitable: and where the inheritance 8 de- | 
of lands mortgaged for a term is conveyed by a W bs coy 


only, 
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3 Vern. 764 . 


"hk rigs 1-4" PHE bill was to be relieved againſt a bond obtained in 


Bond to reſun 
rt of portion 
fer ade. 


but equitable title, and afterwards conveyed to another by 2 
legal and mr wh title, the latter ſhall have the benefit of 
the equity of redemption.  — . 


| Turton verſ. Benſon. In Canc'. 


fraud of a marriage-ſettlement ; and the cafe was thus: 
The plaintiff being a young man, in 1710 made his addrefles 
to one Mrs. Benſon : the plaintiff's mother and uncle were 
concerned in tranſacting it for him, and on 29th June 1710, 


marriage articles were executed, whereby Mr. Benſon was to 
give 3000. as a portion with his daughter, and Mrs. Turton 
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1 


. 


* 


made good by ſome ſubſequent matter, either by its — 4 


was to part with 300. per ann. out of her jointure, to make 
a ſettlement on the marriage; but ſecretly, without the pri- 
vity of the mother or uncle, the plaintiff gave bond to re- 
fund 10001. part of the portion, to Benſon, at the end of 
ſeven years; and ſoon after the marriage took effect. In 
1713, Benſon depoſited this bond in the hands of fir Theo- 
dore Janſſen, as a ſecurity for a debt, but made no actual 
aſſignment. In 1714 Benſon died, and his wife, the defen- 
dant, took out adminiſtration; but his debts being beyond 
the value of his eſtate, the creditors came to an agreement 
amongſt themſelves and with her, whereby fir Theodore's 
whole debt was to be paid, and all Benſon's effects to be 
turned into money, and divided amongſt the reſt of the cre- 
ditors, and the plaintiff's bond, and all the debts to be got 
in by the adminiſtratrix, and creditors on ſimple contract to 
be in equal degree with thoſe on ſpecialties. During this 
tranſaction, one of the chief creditors acquainted the plain- 
tiff with their deſigns, and that his bond was to be aſſigned 
to them ; who anſwered, that if Mrs. Benſon was to have 
the benefit of it, he would never. pay it; but if they were, 
he would not diſpute it with them. In this condition the 
bond ſtood in 1715, when the plaintiff brought his bill 
againſt the adminiſtratrix to have it delivered up. When 
that cauſe was at hearing, the creditors bring a ball inſt 
the plaintiff and adminiſtratrix to diſcover colluſion, _ Both 
cauſes came on before the maſter of the Rolls, who decreed 
for Mr. Turton; and now they came by appeal before the 
chancellor, ö 

The queſtions were, whether this bond was void in its 
original creation; and if ſo, whether it has not been ſince 


transferred for ſome valuable conſideration, or by the pro 
of the plaintiff not to diſpute it. 


- 
"37% : 


l 
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As to the firſt, it was faid by the counſel for the, plaintiff, 
that it was a fort of firſt principle and ſettled rule in this 
court, to make void all contracts of this nature, whereby 
marriage articles, ſettled by the conſent of all parties con- 
- cerned, are any ways defeated: by the private agreements of 
ſome of them; and ſeveral caſes were cited to eſtabliſh this 
rule. Salk. 156. where it was laid down as a rule, that a 
ſon, without the privity of the father or parent treating the 
match, gives bond to refund part of the portion, it is void. 
Ibid. 158. | 
Sir R. Raymond cited Redman v. Redman, in 16855, in 
this court, where on a treaty of marriage the friends of the 
lady inſiſted on the huſband's diſcharging. all his debts before 
the marriage. There was one bond which his brother 
to pay for him, but underhand, with the privity of 
the lady, who was afraid of loſing the match, took a counter 
ſecurity of the huſband, and the marriage took effect. Af- 
terwards the brother paid the money on the bond, the huſ- 
band died, and he ſued the counter- ſecurity againſt the widow, 
who had taken adminiſtration. She brought her bill, and 
though privy to the fraud, was relieved, becauſe it was done 
originally to defeat a marriage agreement, 


So in the caſe of Gale v. Lindo. On a treaty of mar- 
riage, the fortune of the young woman not being ſufficient 
for the huſband, ſhe prevails on her brother to make up the 
deficiency by a bond of his, but privately agrees with him 
that no uſe ſhould be made of it. They were married ac- 
cordingly, and the huſband dying, ſhe took out adminiſtra- 
tion, and put the bond in ſuit ; the brother ſues here for 
relief, but denied, becauſe the agreement was fraudulent. 


Mr. Vernon quoted the following caſes to the ſame pur- 
poſe, Lamley v. Hamond, Mich. 1714. a mother, for the 
adyancement of her ſon in marriage, agreed to part with 
her jointure ; the ſon, at the ſame time, had a leaſehold 
eſtate. of his own, which he privately contracted to aſſign 
over to her in conſideration of what ſhe was to ſettle upon 
him: after the marriage the ſon died, and his repreſentative 
recovered this leaſehold eſtate out of her hands, by a decree 
of this court, becauſe there was no mention made of that 
aſſignment on the marriage treaty, | 

Peyton v. Bladwell, 9 March 1694. Mr. Bladwell, on 
the marriage of his nephew Yelverton Peyton with the 
daughter of Sir John Roberts, agreed to ſettle an eſtate of 
2001; per annum on them for a jointure, and after his death 
to-ſettle a farther eſtate of 100. per annum on him and his 
heirs, After the marriage it was diſcovered, that there was 
44 ; | a private 
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1 Vern, 348. 


1 Vern. 475» 


2 Vern, 466, 
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a private agreement between him and his nephew, that he 


ſhould demiſe the firſt eſtate back again to Bladwell, at 1507, 
per annum rent; and as to the reverfionary eſtate, that he 
ſhould releaſe that, and ſuch demiſe and releat: were Executed 
accordingly. After the nephew's death, his wife and Sir 
John Roberts ſue in this court to ſet afide this private agree- 
ment, and had a decree, whereby Bladwell was to account 
for the profits of the eſtate in poſſeſſion, at the rate of 2000. 
per annum, from the time of the demiſe, and to ſettle the 
other eſtate of 100/. per annum on the heirs of Peyton, to 
commence after his own death. Sloan v. Fowler. On the 
marriage of Fowler's ſon with Sloan's daughter, Fowler by 
articles was to make a ſettlement, and to have the portion 
to himſelf ; but he told his fon the portion was not ſufficient 
to pay younger children's fortunes, and ſo got a bond from 
his ſon for a ſum of money beyond the wife's fortune: this 
bond came afterwards into the court of Chancery, and was 
ſet aſide, becauſe it was taken without the privity of the wife's 
relations, | 


As to the ſecond queſtion, whether the creditors, as pur- 
chaſers of this bond for a valuable conſideration, are not in a 
better condition than Benſon was ? | | 


For the plaintiff it was ſaid, here was really no aſſignmeut 
at all; it was only depoſited in Sir Theodore's hands as a 
ſecurity, but not deſigned to transfer the intereſt : or if there 
had been an aſſignment, that gives no property or right, a 
bond being a cheſe in action not being aſſignable but in 
equity, and then it muſt be attended in the aſſignees hands 
with all the circumſtances of equity with which the firſt 
obligee held it. If therefore it was void in equity in its ori- 


ginal creation, it cannot be made good by any equitable con- 


2 Vern, 364: 
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veyance : the creditors can have no better right than Benſon 


had; their right is only to his eſtate, which if he poſſeſſed 
unlawfully, can be no better in their hands. So it is in 
caſe of bankrupts : creditors under the aſſignment ſhall have 
no better right to the effects than the bankrupt himſelf had, 
Taylor v. Wheeler. Plaintiff had lent money on a copyhold 
eſtate, and a ſurrender was made accordingly. By the cuſtom 
of the manor, ſurrenders are void unleſs preſented in a year, 
and this ſurrender was neglected to be preſented : afterwards, 
and before the money was paid, Wheeler the debtor became 
bankrupt, and a commiſſion was taken out, and this copy- 


hold inter alia afligned : the affignees get admittance, and 


the mortgagee ſues here for relief : they urge in favour of the 


aſſignees, that this copyhold continued in the bankrupt till 


his bankruptcy ; the only thing that ſtuck with lord Cowper 
Of i5 was, 
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Was, that the plaintiff, by his ſuffering him to continue in 
paſſeſſion, 1 preſenting the ſurrender, by which the 
mortgage might have been diſcovered, induced others on 
the credit of that eſtate to truſt him, and now the aſſignees 
have both law and equity of their ſide; but yet the plaintiff 
was relieyed on that maxim, that the creditors ſhall be in no 
better condition than the bankrupt himſelf was. 
And in theſe caſes, where fraud has been purged by a 
legal - conveyarice on valuable conſideration without notice, 
ng perſons that conveyed with notice of the fraud, have 
een | obliged to make it good. In the caſe of Ferrers v. ; 
Cherry, Cherry having notice of a ſettlement wherein the a Vera. 384. 
father was only tenant 2 life in equity, accepts a conveyance 
in fee from him, and afterwards ſold it to purchaſers without 
notice : on a bill by the ſon for relief, the purchaſers having 
law and equity on their ſide, had no decree againſt them, 
1 2 the court went ſo far as to order Cherry to anſwer for the 
aud. Another caſe was Bovey v. Smith. Truſtees had 
fold without notice of the truſt in the purchaſer ; he levied a 1 Vern. 60. 
fine, and non-claim for five-years : ſixteen years after, the 
truſtees purchaſe back this eſtate for a valuable conſideration : 
this appeared to the court on a bill by the ceſtuy gue truſt; 
and though the fraud was purged, yet the court decreed the 
; eſtate became again chargeable in their hands, and the lands 
were decreed to the plaintiff accordingly. 


As to the plaintiff's promiſe, it was ſaid to be rather a 
compliment than a promiſe ; or if it was one, yet there was 
no conſideration for it. T 


For the defendant, ſerjeant Cheſhyre and Mr. Talbot 
could not diſpute the general rule of diſcharging contracts 
made in fraud of marriage ſettlements ; but ſaid the plaintiff 
ought.not to come here, becauſe himſelf was not only not 
et e but was even a party to the fraud againſt the 
mother. 


The ſecond queſtion was chieſty inſiſted on. They faid 
the original, fraud was purged by the ſubſequent conveyance 
for valuable conſideration, ad likened it to the caſe of 
Prodgers v. Langham, 1 Sid. 134+ where agreed per Cu- 
rian, That though a deed be Bad luer in its creation, and 
voidable by a purchaſer, yet it may be made good by matter 
ex put facto; as feoffee by covin makes a feoffment for 
valuable conſideration, the ſecond feoffee has a good title. | 244] 
So in the caſe of Ellis v. Warns, Cre. Fac. 32. In debt | 
upon a bond, the defendant pleads an uſurious contract be- 
tween himſelf and one A. by which he became bound to the 
plaintiff for a debt he owed A. and which A. owed the n 
ot. I. K k | plaintiff 
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plaintiff ; the plaintiff replies a juſt debt without wy privitft, 
of the uſurious contract between him and A, on de- 
mrurrer held a good replication, {9% S 

Sarrot v. Fielding, in lord Somers's time. Sarrot was 
deſired by one Dod, in the country, to draw a bill for him 
on his correſpondent in town, payable.to Dod or order: he 
did ſo, but inſiſted on the payment of the money before 
the delivery of the bill ; but by reaſon of a hurry of buſineſs 
then in the ſhop it was neglected, and the bill was ſent to 
town without the plaintiff's receiving any money for it: the 
defendant purchaſed it, and ſued the plaintiff at law : he ap- 


lied here for relief, becauſe he had never been paid. for it 
ut lord Somers diſmiſſed the bill. 


The promiſe of the plaintiff was ſaid not to be nudum 
pactum, becauſe, though he gained nothing by it, yet the 
creditors parted with ſome of their right, for they conſented 
to admit ſimple contract debts upon an equality with bond 
debts, and to pay fir Theodore his whole debt; and a loſs on 
one {ide is ſufficient to raiſe an aſſumpſit in the eye of the law. 


Lord Chancellor. Theſe private agreements, contrary to 
public tranſactions, have been always ay 4} by this court, 
even where the parties have come to be eaſed againſt their 
own. agreement. And this is fo far from diſtinguiſhing the 
preſent caſe from others, that it is a circumſtance of all 
caſes that have been cited, and mdeed cannot be otherwiſe, 
fince the ſettlements againſt which theſe private contracts are 
made, are always for the benefit of the parties to the mar- 
riage. The impoſition which the court provides againſt, is 
not upon the perſon that marries, but on thoſe that are 
concerned in contracting for him; and I think this caſe as 
great a fraud as any that have been mentioned. 


The next conſideration is, whether the creditors have a 
better caſe of it than Benſon, - And firſt it is clear, that an 

aſſignment of Benſon could not have mended it; that would 
be to deſtroy all the power and care of the court in caſes of 
this nature at once, for it is then but to aſſign over, and 
nothing can reach it. But he cannot properly aſſign a bond, 


— . g 


nor the penalty of it; the ſenſe and meaning of ſuch aſſign- 


ment is, that the aſſignee fhall have all the benefit which the 
aſſignor would have of it in equity. Suppoſe a perſon aſ- 
ſigns a bond that is paid, can the aſſignee take advantage of 
that bond ? But indeed in this cafe here is no aſſignment, 
nor any thing like it. | I 


But in the next place, though the party doing the fraud 


cannot make the bond better, it is another conſideration whe- 


« #« 


mands from the time of mowing, whereas the parſon is not 
has made it into hay. 1 Noll. Abr. 64.3. X. A. Rep. 


helped by a releaſe, but on a demurrer. 80 nen conjlat the 


. liged, yet the fault is in them. 
| I The replication is in the copulative, ditches, ways 
an 


*- 


yet if the ſon, independent of the marriage, will afterwards 
"give a new bond for it, 1 think it will ſtand good againſt him. 

But there is nothing of that nature in the preſent caſe : there 
is no athgnment to the creditors. The compoſition and 
agreement amongſt 
out any conſideration of this bond. The plaintiff's promiſe 


eree of the maſter of the Rolls is right, and ought to be 
affirmed, and a perpetual injunction go as to the bond. 


tithes, which he has not done, per quod he loſt the uſe of that Wes long 


rounded with ditches ; and that the ditches, ways and paſſh- 


2 205. 5 Keb. ** 


* 
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Aker the party injured cannot amend it. And I, think he may, 
As far as the conſideration of it goes; for the bond is not ab- 
ſolutely void; and though the mother is the perſon injured, 


the creditors is beneficial to them, with- 


infited on was without any conſideration at all: it does not 
appear that it induced the agreement, or any thing was done 
on it, but what would have been done without it. Credi- | 
tors are indeed intitled to favour, but it is only with regard to 
the debtor's eſtate, and not other people's. I think the de- 


South wer}. Jones. 
Intr. Hil. 5 Geo, rot. 396. 


1 plaintiff declares, that he being occupier of certain Parſon not obli- 
lands in Downham, aoth of Auguſt cut down his graſs 27 e 
and divided it into cocks, and the fame day gave notice to i i: cut, but 


the defendant, who was rector, to come and carry away his may ler it he 


6 At enough to make 
part which was under the cocks, from the faid 2oth of Au- it — hay. 


guſt to the zoth of December following, The defendant 
pleads, that for all that time the cloſe where, &c. was ſur- 


ges were ſq filled with water, that he could not carry off his 
tithes. The plaintiff replies, that the ditches, - ways and pale 
ſages were not ſo; and the defendant demurs. 


Bootle pro defendente. The declaration is ill, in deiviani- 
ing more damages than the plaintiff ought to go for; he de- 


obliged ta carry it away then, but it muſt lie till He ariſhioner Y 
420. 172. We are not after a verdict, where this might be 


plaintiff will releaſe, 


2. The replication is ill in offering to put the whole time 246 1 
in iſſue; *., though we plead ta the whole, as we were . 4X. ] 


paſſages, when it ſhould have been! in the Gigjunctive, 
P * of 1½1 5 C. 7. 
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C. J. The declaration is ill, for it ſhould have ſhewn when 
jt was made into hay, and dated the wrong from thence : the 
replication is well enough in the copulative, becauſe the plea 
is one intire matter of excuſe, and the defendant relies on the 
whole, and not on each particular's being impaſſable. Et per 
Eyre J. Suppoſe the tenant will not make it into hay, the 
ne has no remedy to compel him, but he may do-it him- 

If, which it appears he has had time enough for. For- 
teſcue J. The if ue is well offered, for the paſſages being over 
the ditches, (as they muſt be, becauſe it is ſaid the cloſe was 
farrounded) it was proper to put it in the copulative. The 
time laid in declarations is for the moſt part immaterial, and 
In treſpaſs it is ſufficient if part of the time be according to 
law, becauſe the jury may apportion it, or the party releaſe 
it: it is plain, here is a wrong for ſome part of the time, and 
I believe the precedents will warrant this declaration. Hearn 
725. 1 Brown. 69, 70. ulterius. 


Cheſhyre ſerjeant pro defendente. If the parſon is hindered 
by the act of God, or the party from taking his titheg, it is 
an excuſe, 1 Roll. Abr. 109. pl. 37. Though our pjea is 
double, yet it is a principle in pleading, that if the other does 
not demur, he muſt anſwer the whole plea, Our plea 
amounts to this. "The way, ſays he, to the cloſe was very 
bad, and if I could have got through it, yet when I came to 
the cloſe, it was ſo encompaſſed with aches, and thoſe filled 
with water, that I could nat have got over. The replication 


5 us to prove both, when either is an excuſe, and there- 


fore it is bad. I Saund. 268. —_ * 


The declaration likewiſe is ill, becauſe the defendant eannpt 
be guilty as to all the time; for 'the'court will take notice, 
that it is impoſſible to make the graſs into hay the ſame day it 
is cut: and the parſon has of comman right time to have it 
made into hay. If a man reſerves a roſe, the court ſo far re- 
ſpects the order of nature, as not to make bim pay it in winter. 


Reeve contra, The plea is not dauble, but the defendant 
relies upon it as making one intire excuſe, and therefore we 
have properly traverſed the words of it in our replication. * | 


As to the declaration, it is well enough, for the meaſure of 
the damages is not how long the cocks remained after they 
were cut, but after a reaſonable time to remove them; as in 


an action for beating his fervant per quod ſervitium amifit, the 


ſmart of the ſervant is not the meaſure of the damages, but 


and muſt be left to a jury, a 


it is the loſs of ſervice which the maſter recovers for; and 
what is a feaſonable time in this caſe is matter of evidenoe, 


But 


w——_— 


2 


* 
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But if we do go for too much, they are not 2 to make | 
mages for an 


the objection, till- they ſee whether we take 
mproper time ; for as part of this time is well alledged, the 
jury may ſever the time, and give damages accordingly. | 


Powys J. held with the plaintiff. Es per Eyre J. The plea * 


is not double, for the firſt part is only inducement, but the 
git of it is the ditches being filled with water; ſo the replica- 
tion meeting the plea is right. It is certain the defendant let 
his tithes lie too long, and that is a damage to the pariſhioner, 
If a continyand is laid in treſpaſs, the jury may give damages 
as to part of the time only, 

Forteſcue J. The replication is well enough, for the ſub- 
ſtance of the plea is but one fact, That he could not come at 
his tithes ; and all the reſt is only matter of circumſtance, 
We gannot jydge what is a reaſonable time, becauſe of the 
accidents of wirid and weather, but that is to be left to a jury; 
and if the plaintiff had gone only from three. or four days 
after the cutting, I do not ſee how that could have mended 
he caſe upon a demurrer. Judicium pro querente, | 


« © * 
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Whitehead ver Barber. 


Notice of trial PE R Curiam. Upon conference with the other courts they 
* 0 and we are of opinion, that within the reaſon of 4 & 5 
wy F NJ. & M. c. 21. which appoints, that the delivery of a decla- 
ration againſt a priſoner to the gaoler ſhall be good, a notice 
of trial to him is good alſo, though the defendant has an at- 

torney in one cafe and not in the other *. 


L 249 J Pierce verſ. Hopper. 


Int. Paſch. 5 Geo. In B. R. rot. 187. 


Conſtruftion of ECLARATION fur attachment in prohibition, 
Ratute relating wherein the plaintiff ſets forth, that before the making 
"= 1 of the ſtatute 3 Geo. intitled, An act for the better regulating 
A Geo. 1. c. 13. of pilots for eee of ſhips and 75 rom Dover, Deal, 
| and the i ſie of Thanet, up the rivers of Thames and Medway, 
he was publicly examined by the ad Tag more experienced 
members of the ſociety of pilots of Trinity-houſe, touching 
his ſkill and experience in the piloting of ſhips ; and being 
upon ſuch his examination approved of, he was admitted a 
member of that ſociety, and was afterwards confirmed ac- 


— - 


* The defendant might not have an attorney in either caſe; for prifocters are 


not obliged to appear and plead by attorney: they may if they chuſe it, plead 
ia their proper perſons. 


71 cordingly. 
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<ardingly. That after making the ſtatute he was a ſecond” 
time examined, admitted and confirmed, and that, according 


to the direction of that ſtatute, his name, age, and place of 


abode,” were put into the liſt, and hung up at the cuſtom= 
houſes in London and Dover, by virtue whereof he then 
became, and has ever ſince continued a member of that ſo- 
ciety, and as fuch ought to enjoy the privilege and profits 
which every member is intitled to. That the expoſition of 
all ſtatutes, the placing and diſplacing of officers, matters of 
freehold, and all other matters ariſing within the body of the 
county, whether by land or by water, belong. to the king's 
courts of Record, and not to the courts of Admiralty, unleſs 
ſpecially provided for by acts of parliament. That the rivers 
of Thames and Medway are both infra corpus comitatus, 
and not within'the juriſdiction of the court of Admiralty of 
the Cinque-ports, but all matters ariſing out of that juriſ- 
dition are properly determinable in the king's courts of 
Record. Notwithſtanding which the defendant, intending to 
prejudice him, has drawn him into plea in the court of Ad- 
miralty of the Cinque-ports for a penalty or forfeiture of 10/. 
and by his libel ſuggeſts, that time out of mind there has 
been a uſeful and well regulated ſociety of pilots of Trinity- 
houſe belonging to Dover, Deal, and the iſte of Thanet, who 
have had the fole piloting and load-manage of ſhips and veſſels 
up the rivers of Thames and Medway. That by the rules and 
odrers of this ſociety, every perſon ought to be examined touch- 
ing his ſkill in pilotage, before his admiſſion to be a member, 
or undertaking to pilot any ſhip or veſſel] up the ſaid rivers. 
That by the ſtatute 2 Geo. it is enacted, © That if any perſon 
c ſhall undertake to pilot any ſhip or veſſel from Dover, 
6 Deal, or the iſle of Thanet, up the ſaid rivers, before he 
«. ſhall be publicly examined, approved and admitted into the 
cc faid ſociety, as has been uſual in the manner that has been 
«©. mentioned, every ſuch perſon ſhall for the firſt offence 
<< forfeit 10/. for the ſecond 20/. and for every other offence 
40. to be ſued for and recovered with coſts of ſuit by any 
<« perſon whatſoever, in the court of Admiralty of the 
Cinque: ports, if the offender be found within the juriſ- 
« diction, or elſe by action of debt, bill, plaint or informa- 
tion, in any of his majeſty's courts of record, to be diſtri- 
ec buted in the manner which the ſtatute directs. That the 
now plaintiff, after making the ſaid ſtatute (viz.) 13th July 
1718, did take upon him to pilot the . ſhip Stratford from 
Dover to London up the riyer of Thames, not having been 
firſt examined and admitted a member of the ſaid ſociety, as 
has been uſual, by which he forfeited the ſum of 10/. (this 
being tlie firſt offence) and becauſe the now plaintiff rere 
"I" | within 
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within the juriſdiction of the court of Admiralty of the 
Cinque ports, therefore the defendant cauſed him to be ſum- 
tioned into the ſaid court, in order to proceed againſt him for 

recovery of the penalty. That notwithſtanding he all 
all the matters aforeſaid in his defence, yet the defendant, the 
further to oppreſs him, libelled againſt him a fecond time, 
thereby ſuggeſting, that for tinie immemorial tere have been 
certain bye-laws, cuſtoms and uſages made and practiſed in 
the faid ſociety, and that it has been always uſual for every 
member on his admiſſion to take an oath to obſerve and keep 
ſuch bye-laws, cuſtoms and uſages before made, or thenafter 
to be made. That by ancient uſage it has been cuſtomary, 
on due ſummons, to remove any members acting contrary to 
the bye-laws, cuſtoms or uſages, or breaking the - aforeſaid 
oath ; and every perſon ſo removed has been always deemed 
8 and taken to be in the ſame condition, to all intents and pur- 
. poſes, as if he had never been admitted a member of the 
| ſociety. That the now plaintiff was examined, admitted, 
, ſworn, confirmed and inliſted as the ſtatute directs; but that 
afterwards he offended againſt the bye-laws, and broke the 
| cuſtoms and uſages of the faid ſociety, and acted contrary to 
' His oath ; and thereupon, and upon due ſummons and proof 
| 4 of ſuch offence, and hearing what he had to fay for himſelf, 
| he was, according to the ancient uſage, removed and expelled 
| from being a member of the faid ſociety, whereby he became 
| | as if he had been never admitted. That after ſuch removal, 
. he (not having been again examined, approved and admitted 
| into the ſaid ſociety) 3d Auguſt 1718, did take upon him to 
| pilot the ſhip called Stratford, from Dover to London, up the 
| river of Thames, againſt the form of the ſtatute, per quod he 
forfeited the faid 101. That to this fecond allegation in the 
court of Admiralty of the Cinque-ports, tho now plaintiff de- 
| murred in law, and put it in, the judgment of the court, 
| whether he ought to be compelled to make any anſwer to it; 
ubi revera et in fatto, he ſays the court of Admiralty had no 
| . juriſdiction to proceed gin him for the penalty, inaſmuch 
ö as he had been once admitted and ſworn a member as the 
| ſtatute requires, and had alledged the ſame in his defence; 
notwithſtanding which, the defendant is proceeding againft 
{ 251 ] him after a writ of prohibition delivered. The defendant as 
| 8 2 the contempt pleads Not guilty, and for a conſultation 


OE TEE CV —— 
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| Yorke pro defendente. Before I enter upon the merits of 
| | this cauſe, I muſt obſerve, that as this record ſtands, the facts 
[ of our ſeveral allegations in the court of Admiralty of the 
Cinque-ports muſt be taken to he true; for the now 1 
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has by his demurrer to the ſecond allegation admitted the fact, 
and offered to put it in the judgment of the court, whether 
upon that ſtate of the caſe it be. ſufficient to compel him to 
make any anſwer at all to it. There is likewiſe a demurrer 
to the declaration in this cotirt, which if the other was out 
of the cafe would have the fame effect. Neither is the power 
of removal to be at all queſtioned, but it mult be taken to be 
a legal removal. 


The main queſtioti ici this cafe will ariſe upon the firſt clauſe 
in the act of parliament, which after reciting the great uſe- 
fulneſs of this ſociety to the public, and the danger in ad- 
mitting perſons to pilot ſhips; who are not membets of that 
ſociety, enacts, That if any perſon or perſons ſhall after 
« 1 Auguſt 1717; take upon him or themſelves to conduct 
ce ox pilot any or veſſel by or from Dover, Deal, or the 
« iſle of 'Thanet, to any place or places in or upon the rivers 
« of Thames and Medway, before he or they ſhall be firſt 
« examined, as has been uſual, by the maſter and wardens 
& of the faid ſociety or fellowſhip for the time being, touchin 
« his or their abilities, and ſhall 'be approved and adrnittes 
into the ſaid ſociety at a court of load- manage by the lord- 
* warden of the Cinque-ports, or his deputy, and the ſaid 
% maſter and wardens for the time being, every ſuch perſon 
& ſhall forfeit for the firſt offence 10/. (which is the penalty 
« we go for) to be ſued for and recovered in the court of 
2. Admiralty of the Cinque-ports, if the offender be found 
& within the juriſdiction ; or elſe in the courts of Weſt- 
© minſter- hall. 


Upon this clauſe I ſhall inſiſt, that the now plaintiff having 
been legally removed from being a member of the ſociety, is 
(notwithſtanding his former admiſſion) ſuch a perſon as ts 
prohibited by this act from piloting any ſhips or veffels within 
the limits that have been mentioned, and conſequently that 
'he hath incurred the penalty for the firſt offence ; and 
found within the juriſdiction of the court of Admiralty of the 
Cinque-ports, there was ſufficient to found the juriſdiction of 
| that court in the ſuit which we commenced there againſt him, 
| "We therefore a conſultation ought to go. 


For this purpoſe I ſhall ſhew, that he is both within the | 
, ores and intention of the ſtatute. _ 


As to the words, It will be objedted, that * now plain- 
t uk did not pilot this ſhip before he was admitted a member of 
. the. ſociety ; for there was a previous. admiſſion, which is 


95 to ſkreen him from the a though as to xy other 
netit 
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benefit he is totally deprived by his expulſion out of the 
To this T anſwer, That this is not the proper conſtruction 
of thoſe words; the plain and natural import of which I take 
to be, that all perſons ſhall be excluded who are not, at the 
time of piloting any ſhip, members of that fociety. It m 
not be improper to obſerve, that by the preamble of this act, 
the members of the ſociety are deſcribed to be perfons who 
have been publicly examined touching their ſkill and abilities 
in pilotage before their admiſſion, It takes notice of the 
many and great advantages of the fellowſhip as a fellowſhip, 
and the good orders and regulations the fellowſhip is under; 
and therefore it is conſiderable, whether the enacting clauſe, 
which prohibits all perſons before their admiſſion from acting 
as pilots, ſhall not be taken to be only a large deſcription, of a 
member of the ſociety, by ſpecifying tlie particulars that 
make up and conſtitute a member. The preamble ſays, 
That all members have been examined, and then approved 
ce and admitted.” The enacting part prohibits all perſons 
not examined, approved and admitted; that is, all perſons 
who are not members of that ſociety; for this muſt be un- 


— 


derſtood of an approbation and admiſſion ſubſiſting, and in 


force, ſuch as are valid at the time the party exerciſes the 
buſineſs of a pilot, and not ſuch as have been made void and 


done away by a ſubſequent removal; for how can it be ſaid 
rlo 


that any perſon ſtands approved by this ſociety as a pilot, who 
is ſo far diſapproved that he has been turned out ?, 

And this is further explained by the proviſo which follows, 
and excuſes perſons who undertake the pilotage of ſhips, 


when no one of the ſociety or fellowſhip ſhall be ready to 


conduct and pilot the fame.. So again it provides, that all 


maſters of ſhips ſhall have liberty to make choice of ſuch 
pilot of the faid ſociety or fellowſhip. as he ſhall think fit; and 
no, perſon ſhall continue in the ſaid ſociety or fellowſhip, who 
ſhall not comply with the directions of the ſtatute in what is 
there mentioned. So that every clauſe being tied up to the 
being of the ſociety or fellowſhip, makes it evidently appear, 


that whoever undertakes to pilot any ſhip, muſt be at that 
time a member of the ſociety, or elſe that he ſhall incur the 


* 4 » + | 


, 
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offer upon this head may the better have its weight, I ſhall 
firſt obviate an objection or two which may be made. 


It may be objected, that this is a penal ſtatute, and that 

| ſtatutes are not to be taken by intendment ; and there- 

ore the plaintiff not being within the words, ſhall never 

be expoſed to what may be. argued to be the intent of the 
tute. 


I muſt admit this to be the central rule of conſtruRion of 
penal ſtatutes; but then it is under certain limitations and re- 
ſtrictions, and many caſes there are which break in upon it: 
for there is an higher rule of conſtruction than this, and that 
is, that all ſtatutes which are made pro bono publico (hall be 
expounded in ſuch a manner, that they may as far as poſſi- 
ble attain their end. That this ſtatute is a law made pro 
bono publice, I believe will not be diſputed, The nature of 
the thing ſpeaks it, and the ſtatute itſelf takes notice f the 
many and great advantages of the ſaid ſociety or fellowſhip to 
the public. In Magdalen college cale it is ſaid to be the 11 Co. 21. h. 
office of judges, to make ſuch a conſtruction as will redreſs 
the miſchief, and advance the remedy, and to ſuppreſs all eva- 
ſions which may be made in order to continue the miſchief ; 
that the law will never by any conſtruction advance a private 
intereſt to thie deſtruction of the public; but on the contra 
will advance the public intereſt as far as poſſible, though it 
be to the prejudice of a private one. S0 likewiſe is 3 Co. 7. 

5. It would be endleſs to cite caſes where penal ſtatutes 
have been taken by intendment, and therefore I ſhall only 

ſingle out two, which are tronger than the caſe at bar, in- 
aſmuch as the penalties are far greater, and one of them ex- 
tends even to the life of the offender. 


By the ſtatute of 27 Ed. 3. c. I. it is provided, © That if 
% any-perſon thould draw another to the court of Rome for 
a matter which might be determined in the king's courts, 
or to overthrow the judgments given in ſuch courts, ſuch 
2 ern ſhould have day by the ſpace of two months; and 
he came nat at the day, he ſhould be put out of the 
ing's protection.“ Upon this ſtatute a queſtion was 
pets in 30 Ed. 3. II. 3. 2 if the offender ſhould 
appear and be convicted, he ſhould incur the danger of a 
præmunire ? and afterwards in 39 Ed. 3. 7. 4. it was re- 
bolved he ſhould : and yet that. caſe is aß much out of the 
letter of the ſtatute as our caſe; and 2 judgments have 
followed that reſolution. 44 Ed. 3. 36. 4. 


The other caſe I ſhall mention is in 2 R. 3. 10. 2. which [ 254 ] 
was a queſtion made upon the 8 Hen. 6. c. 12. which enacts, K 

| we * hat if record be razed or ſtolen away, by . whereof 
L1 2 « any 


. 
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« any judgment is avoided, the offender ſhould ſuffer death ag 
c a felon;” the razure in that caſe tended to ſupport the 
proceedings, and yet jt was reſolved io be felon ). 


Taking it therefore, that we are proper to conſtrue the 
words of this ſtatute in this manner, I ſhall now proceed to 
ſhew, that the offence of the plaintiff is ſach an offence, as 
was deſigned to be puniſhed in the manner we are proceedin 
againſt it. The ſtatute takes notice of the good rules an 
orders of the ſociety, which tend ſo much ta the advantage 
of the public ; and by requiring every member to be firſt 
examined, their defign was, that no perſon ſhould have the 
il of any ſhip, who was not to be under the awe, and 
Fab) to the rules and orders of the ſociety ; leſt (as the 
ſtatute takes notice) unqualified perfons ſhould undertake the 
pilotage, „ r ſhips and veſſels, with their cargo and 
. mnariners, ſhould be loſt, Every pilot is likewiſe required to 
ave his name hung up at the cuſtom-houſes, that the mer. 
chants and maſters of ſhips may knaw who to apply to, and 
what perſons they may ſafely truſt. But this man, at the 
time of piloting this ſhip, was not under the control, or in 
any degree ſubject to the rules and orders of the ſociety ; his 
lame ought not to be hung up at the cuſtom-houſe, ſo as to be 
own to the merchant, or any others who. wanted the 
aſſiſtance of a pilot, becauſe none but the names of mem- 
bers are to be ſo liſted : a perſon who had never been admit- 
ted, could bur be in the fame condition ; he is only prohi- 
bited from piloting of ſhips, becauſe he will not be under 
2 regulation, which is ſq neceſſary for the ſervice of the 
pubic, _ . 
To inforce this a little, I would ſubmit, that perſons whq 
have been legally removed from offices or employments, are 
to be conſidered in the eye of the law to be in the ſame cafe, 
as if they had never been admitted into ſuch offices or em. 
ployments. Suppoſe the bye- laws of the city of London, 
inſtead of prohibiting perſons not being free from exerciſing a 
trade, had run, that no perſon before be was admitted a free- 
man ſhould ſet up any trade; I take it within the of 
9 Co. 121. b. bac. ge caſe, that ſuch a perſon, after disfranchiſement, 
| would be as much ſubje& to the penalties, as perſons not 
being free are upon the preſent eſtabliſhment. By the a& of 
uniformity, 13 & 14 Car. 2. c. 4. 5 14. it is provided, 
* 'That no perſon ſhall be capable to be admitted to any be- 
* nefice or eccleſiaſtical promotion, or preſume to adminiſter 
5 the ſacrament, before ſuch time as he ſhall be orduined 
[ 255 ] © prief, according to the form of the book of Common 
T Prayer, under the penalty of 100/,” Now will any body 


Fo Rea "tay, 
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ſay, that i a clergyman be legally deprived, yet becauſe he 
has been once epiſcopally ordai that therefore he may of- 
ficiate wherever he pleaſes ? No, that ordination. is to all in- 
tents and purpoſes as if it had never been, and the perſon 
liable to the penalty, or elſe this would praye a very vain 
proviſion, By the 11th ſection of the {ame ſtatute, every 
ſchoolmaſter js prohibited from teaching any youth, before 
licence obtained from his reſpective ordinary, under certain 
penalties : now though the biſhop does grant ſuch a licence, 
yet it will not be pretended, but that it is in his power to 
repeal it; and ſuppoſing he does ſo, mult this man ſtill con- 
tinue to keep a ſchool? I apprehend he cannot; for if he 
may, the conſequence of that will be, that if the biſhop, 
upon any miſinformation, ſhould once grant ſuch a licence 
to a perſon neyer ſo unfit, and in whom he was much de- 
ceived ; that then this perſon might go on in teaching ſchool, 
and corrupt our youth, when at the fame time there is an 
expreſs : of parliament which was made to meet with and 
oppoſe ſo great a miſchief, In 2 Keb, 538. where the libel 
was for teaching ſchool after licence repealed, a prohibition 
was denied. In our cafe may it not happen, that a man ſhall 
the uſual points of examination ſo well, as to paſs a 
blic examination? and yet when he comes to act as a 
ember of the ſociety, he may be found to be ignorant, or 
not fit to be intruſted. This may be (and I am afraid has 
'often been) the caſe ; and will it then be pretended to be rea- 
fonable, that this perfon may continue to act as a pilot, and 
ruin the merchant who commits his ſhip to his care? I ap- 
prehend the reaſon gf the thing tells us, that this man oyght 
to be diſmiſſed from the ſociety ; and if he ever afterwards: 
concerns himſelf in the buſineſs, he ſhall be ſubject to the 
ſame penalties as in caſe he had never been once admitted. 


The fame reaſon holds in both caſes, ef ubj % eadem ratie, 
ibi idem Jus, F307 v1 | | 


It will be objected, that admitting this cafe to be within 
the intent of the legiſlators, yet this is a proceeding in a 
courſe different from the rule of the common law: fo that 
though a juriſdiction be given them in one matter, yet that 
may not be extended by equity to ſimilar caſes. | 


This admits of ſeyeral anſwers, In the firſt place I muſt 
_ obſerve, that if it be admitted (as they who argue in this 

manner muſt admit) that this caſe is in equal miſchief, and a 
fimjlar caſe ; then it is alſo admitted, that jt is juſt and rea- 
ſonable it ſhould ſtand within the ſame remedy, if it may 
be: if one offence be of as bad conſequence as the other, 
what reaſon is there to fayour one offender more than the 


20 
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other? which will unaveidably be! the caſe, if the court of 
Adwiraley of the Cinque- ports has no juriſdistion of this 
cauſe. Na „ it ein go fo far as to exelude any remedy 
at all agai — Ser ; for the juriſdictions given to the 
king” 1 and ihe court 'of Admiralty of the Cinque 

8, are excluſive, and not eoncutrent juriſditions, and to 
"lads wc of in different caſes: the ſuit is to be com- 
meneed in the court of Admiralty of the 'Cinque-ports, if 
the offender lives, or is found within the juriſdiCtior or elſe 
by action of debt in the King's courts of record: now the 
words or viſe exclude the courts of Weſtminſter-hall from 
any juriſdiction in caſes where' the p oy is to be found with- 
in the inferior juriſdiction: the plaintiff is to reſort to one, 
if the offender lives, or is to be found within it; but if he 
cannot, then, 1 not till then, he is to ſeek his * in 
another piace. in nee 1 n 


We © now t fo far as to take it _ 9701 that the 
in this pat FT deſigned to be pun ed for 75 
N after his removal: now if What is contended fo 
on the other fide ſhould prevail it may ſo happen, that lech 
an offender may keep intirely out of the reach of th 5 5 
for ſuppoſe. he ſhould 9 live within Las. Wa Gion 
ot the court of Admiralty 1 the {ISPs FD an 
my former reaſoning. he could ag . 
any other court; the canſeque ce * W Ka Ty ws 4 
this juriſdiction does FOLATE 5 e As. the 0 f me 
muff ga gg. R „ nes Ic 


7 


Where inferior © But further, I take it 6 no new thing for n 
courts ho ve been egurts, nay, courts proceeding hy the rules, and in the Friis 


allowed juriſ- 
diction in caſes 


fimilar to thoſe them in a particular cafe; to ha ol a juri 


wherein they 
have juriſdic- 
tion. 


of the civil or eccleſiaſtical 1580 where juriſdiction is 
FI diction by conft 

tion in ſimilar caſes within the like miſchief. The et 01 
circumſpecte agatis mentions only the biſhop of Norwich; 
but yet becauſe hat s reaſon — his caſe, muſt of neceflity 
be reaſon in the caſe of any other of the biſhoꝑs, therefore it 
has been, conſtrued to extend to all. 2 Inft. 487. The lame 
ſtatute, after mentioning fornication and adultery, has. the word 


bujuſ1-di, and has;therefore been expounded to.inchufle in- 
oeſt and ſolicitation, of chaſtity. 2 n/?. 488. So the ſtatute 


of articult cleri, c. 9. gives remedy where animalia recto- 
rum only are taken; and yet in 27 Af. pl. 66. it was held 
to extend to abbots and priors, Who were within the fame 
reaſon. The ſtatute 2 F. G. c. 13. gives the double valye 
for not dividing and ſetting, out predial tithes, to be recovered 
in the Eecleſiaſtical court, according to the eccleſiaſtical laws; 
ond * that has been ended to the cafe where he does ac- 


tually 
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tually divide them, but then carries them away beſore the 
parſon has time to take them; and yet the eccleſiaſtical juriſ- 
diction is given only in the.caſe of not dividing and ſerting 
out of tithes. But becauſe it was the intent of the ſtatute, 
that the ſetting out ſhould: be in ſuch à manner, as that the 
other might have the benefit of them ; therefore this device 
to elude the ſtatute was not allowed to prevail. 2 Infl. 649; 
LIE deeree relating to tithes in London, which is confirmed 
7 H. 8. c. 12. has the words, Where no rent is re- 
71 upon a leaſe of a houſe, by reaſon. of any fine or 
10 income paid before-hand:“ and upon this, 2 nt, 659, 
660. it was reſolved to extend to caſes where no * or 17 
come had been paid before-hand; Which was not a caſe 
within the words of the ſtatute, any more than our caſe is. 


There remains ſtill another objection to be anſwered, and 
it is this. That to allow the court of Admiralty to proceed in 
this caſe, is to give them a power to judge — dis franchiſe- 
ments, and the validity of corporate amotions. 


To this I anſwer, That though they cannot have original 
cognizance of ſuch matters, yet they may examine into them 
where they come in only by way of incident. Out of the 
many caſes that might be cited for this purpoſe, I ſhall ſelect a 
few, to ſhew that the rule acceſſorium ſequitur, non ducit ſuum 
principale, holds equally in inferior and ſuperior juriſdiſdio- 
tions. Bratton lib. 5 5405 401. 406. Regifh.. 58. The Spiritual 
court, or court of admiralty, may judge of a ſtatute, where 
it comes in incidentally. 2 Roll. Abr. 308, pl. 22. In Feld. 
134. a ſuit was commenced in the admiral for being aſſiſtant 
to the eſcape of one committed for piracy; and notwithſtand- 
ing the Gase in abetting the eſcape was committed upon 
the land, yet in regard it was a dependant upon the offence 
of Pes, it was reſolved to be cognizable there. 1 Noll. 
Rep. 21. In a ſuit for tithes the defendant pteadedan arbitre- 
ment, _ a/prohibition Was prayed for that, and denied. 
Latch. 228. The right to the office of chantellor of the bi- 
ſhop of Glouceſter came incidentally in queſtion in the high 
commiſſion court; and beeauſe they had eee of N 
Principal matter, no prohibition went. 

If thereſore the now plaintiff ſhould de thought not nes 
within the letter, yet ſureſy he is within the reaſon of the 
ſtatute; and being ſo he is liable to bè proceeded againſt in 
ene court of n tho 3 ee therefore a 
conſuſtation ought to 50. dens 
eee ſerjeant contra. 1 ſhall ſhew that "oy pia? is 

chin the words of the act, which 1s ' fufficient to 
"ron in — Suede ee Dhe-demurcer yy” 
Nong tt 


Court of Admi- 
ralty may judge 
of matters not 
originally with- 
in their juriſdic - 
tion, ſo es they 
come in by way 
of incident, 
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takeh as an admiſſion of the conſtitution and power of remo- 
val, for that conſtitution is no otherwiſe ſet out than in the 
libel ; and if any thing ſtands admitted by the demurrer, 
what we ſay, that the deferidant falſo et ſubdole libellando, 
8 con , for that denies the truth of the —_ as in 
27 H. 8. 11. quare crimen feloniz falſe impoſuit, was held to 
be an abſolute denial of it ihe, n 

T ben as to the demurrer below, that confeſſes nothing but 
what is well pleaded ; and in this cafe they have not pleaded 
the merits as they ought, for they ſhould have ſhewn, whether 
2 are 2 corporation, or only a voluntary ſociety; that they 
had a power to make bye-laws, and that the bye-law, againſt 
which my client is ſuppoſed to have tranſę „is a good and 
a reaſonable bye- law: all this ſhould have appeared to the 
court; and inſtead of demurring to our declaration, they 
might have come and ſhewn all this by plea. Raft. 393. 
18 E. 4. 29. Co. Ent. 122. For how elſe can they pray a 
conſultation, without eſtabliſhing the juſtice of their proceed- 
ings, and laying the whole matter before the court. 

As to the merits, I apprehend this ſtatute ought to be con · 
ſtrued ſtrictly, and that upon three accounts. 1. Becauſe the 
ſubject matter of it is an inferior juriſdiction. 2. Becauſe it 
, introductive of a new law. And 3. Becauſe it is a penal 
law. 


1. As it is an inferior juriſdiction, it is confined to time and 
ace, to perſons, actions and things, as they are mentioned 
in it. In the caſe of the Marſhalſea, 10 Co. 75. it was held, 
that 100 would not include ejectment, or where a detainer 
is coupled with it; and that is the caſe of an ancient court, 
this of a new one. If the ſheriff's torn he held at a different 
time from what magna carta directs, it is ill. 2 Inſt. 71. 


2. Affirmatives in a new law imply a negative. Hob. 298. 
. Nay where it is a remedial law, as in the caſe of a quod ei de- 
_  farceat in 14 H. 7. 18. and a cui in vita in 18 E. 4+ 16. 
2 Inſt. 352. N 5 
3. This is a penal law, reſtrictive of that natural right which 
every man has to have the benefit of his labour and induſtry, 
and it gives a remedy which was not at common law before, 
and is therefore to be taken ſtritly. Kerlw. 96. So the 
cuſtom: of gavelkind, that an infant may alien, was held not 
to warrant a releaſe. 10 H. 4. 33. the ſame limited 
conſtruction n of limi- 
I agree the rule of expoſition laid down about ſtatutes made 
pre bono publico, with this reſtriction, that they are no Wan 


* 


Ty Hitazy TERM 6 Geo. 


derogatory of the common law. In this caſe the ſtatute 
vides for the pur.iſhmerit of perſons who loſe ſhips, and that 
is an argument that they had no notion of a power ſubſiſting 
in this ſociety, to remove a man for that, or any other offence. 
But what I inſiſt upon is, that the removal muſt be laid out 
of the caſe; and the only queſtion now is, whether this man 
was ever examined, approved and admitted! it appears he 
has been examined, approved and admitted, and being ſo, he 
is not a perſon in any wiſe prohibited from acting as a pilot. 
The caſes where the Spiritual court has judged of matters vf 
| freehold, are not like this; for in them they had original ju - 
riſdiction of the principal cauſe. And no caſe can be ſhewn 
where, when an act was lawful at common law, and then an 
act of parliament has come and altered the nature of it by 
Kune it unlawful, that ſuch a ſtatute has been extended to 
imilar cafes, which I am far from admitting ours to be. 
Yorke replied. , The argument from the words falſo et ſub- 
aol: (which are words of courſe in all ſuggeſtions) is nothing 
to the purpoſe, for the truth of thoſe facts is not yet determin- 
ed, the queſtion! being, whether the court below ſhall proceed 
to examine into them. But there was a demurrer below pre- 
Eedent to their ſuggeſtion in this court, and that demurrer has 
put it in the judgment of the inferior court, whether taking 
our libel to be true, there is diſcloſed ſufficient for the inferior 
judge to condemn the party. | 


I agree that bye-laws muſt be ſet forth where the point of 
amotion is in diſpute ; but not here, where it comes in only 
by way of incident; in which caſe the bare alledging that he 
was removed, is ſufficient, Bro. Pleading 87. 


\ Almoſt all acts of parliament alter the common law, and 
yet many of them are conſtrued liberally. | 


C. J. The queſtion is, whether the plaintiff has incurred 
the penalty of the ſtatute ? for if he has, the juriſdiction of 
the court of Admiralty of the Cinque-ports to proceed againſt 
him for that perialty, is not to be doubted. / 


As to the words of the ſtatute, I think there is no colour 
to ſay the plaintiff is within them; for they extend only to 
"perſons not examined, approved and admitted. And there- 
fore he is not within the words. as 


In the next place, to conſider the intention of the ſtatute ; 
It ſhould ſeern as if there was a great difference between the 
caſe of one never admitted, and the caſe of one who has been 
admitted, and afterwards removed : a man that undertakes to 
pilot a ſhip Zefore any admiſſion, acts knowingly againſt the 
- expreſs words of an act of parliament ; and there is room to ſuſ- 
Vo L. I. 1 Fae” s M my | , pect 


removal, as 1 Roll. Rep. 81. in the caſe 
paupered. Per Curiam. Judgment for the plaintiff. 
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ſpect His ignorance as tothe bufineſs he undertakes : but where 


a perſoh has been once admitted, though he be afterwards 


removed, yet there is no room to doubt his. ſkill in pilotage, 
becaufe he has paſſed a public examination, and it may be 
the removal was not for want of fkill, but upon ſome other 
account, which may afford no ground to diſtruſt his abilities : 
every man knows whether he has been admitted or not; but 
every man after he is admitted may not know whether he be 
legally removed, for that may be a matter of difficulty de- 
pending upon the power of the fociety, and the validity, rea- 
ſonableneſs and conſideration of their bye-laws ; for a re- 
moval de facto can never be ſufficient, and it muſt appear to 
us, not only to be a removal for acting contrary to bye-laws, 
but alſo for acting contrary to good bye- laws. I do not think 
the caſe at bar is within the reaſon of tlie caſe expreſſed in 
ter Minis. c "Js h | 
But even admitting it to be within the intent of the act, 

et ſurely in the caſe of freehold we ought to be ſatisfied of 
that removal, by their ſhewing a power to make bye-laws, 
and every other ſtep neceſſary to make a lawful removal; 
and for want of this, as well as for want of juriſdiction of 
the cauſe, I think no conſultation ought to go. 


To which Powys J. agreed. Et per Eyre J. Tfthis had been 
à return to a mandamus to reſtore, I ſhould have thought it ill; 
but there is a great difference where the point of removal is only 
a collateral matter. The intent of this ſtatute was certainly to 
ſecure the pilotage of ſhips to ſkilful perſons, and the under- 
ſtanding of the pilot was the principal thing they had in view: 
now can it be ſaid, that this man is-/z/s a perſon examined, 
approved and admitted, by being removed? Does that take 
away all the knowledge he had before? One cannot infer any 


incapacity from his being removed, for that might be for a 


matter foreign to the qualifications of a pilot., Tt the parlia- 
ment had intended any thing of that nature, ſurely it would 


have been mentioned. 


qualified perſons and thoſe who are actually members. The 


public is only concerned to ſee. that they who undertake the 


pilotage of ſhips are capable of the buſineſs; which they cer- 


tainly- are when they have paſſed examination. This act is 


to be conſidered ſtrictly, and not by equity; for it was never 
ſaid, that this court ſhall conſtrue an inferior court into a ju- 


riſdiction. Ihe admiſſion is good 8 after a 
a pauper diſ- 


The. 


1 
- 


Hitany TERM 6 Geo. 


. 


$ 14. for their relief. 


Deminus. Rex ct Philips. 


HE coroner's inquiſition taken ſuper vi ſumn corporis, 
A was quaſhed, becauſe the year of our Lord in the 


caption was in common figures, whereas it ought to have 
been in words at length, or at leaſt in Roman numerals, 


Dominus Rex verſ. Johnſon, 
Mich. 6 Geo, 


SONY TION on 5 Ann. c. 14. for keeping a pun, 
X4 not being qualified; and exception was taken by Faza- 
kerley, that here was not a reaſonable ſummons, for it was 
made on 5th October, to appear the ſame day, which might 
be impoſſible upon account of diſtance, or the ſummons 
being ſerved late, and his witneſſes might not be got together 
on ſo ſhort a warning: then it is to appear apud paroch? 
predit, whereas there are two pariſhes mentioned before, 
ſo the man may have gone to one, whilſt they were convicting 
him at the other. Salk. 181. | | 


- Wearg contra. The defendant appeared at the time, and 


The ſociety applied, and had a clauſe in 7 Gee. c. 21. 
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Caption in 
common fi 
gutes, ill, 


Appearance 
cures defects in 
ſummons. 


made defence, fo that eures all defects in the ſummons. Er 


per Curiam, The anſwer is right *. 


Then it was objected, that the ſtatute requires the- con. 


viction to he by juſtices of the county where the offence was 


committed, and that does not appear in this caſe, Et per 


Curiam. That muſt appear, or elſe they have no juriſdiction. 
Ex per Wearg. It does, for they diſtribute part of the pe- 
nalty to the poor of the pariſh of Chelfield, in com” Kanc', 
infra gon parach* offenſum pred” commiſſum 1 And 
the juſtices are juſtices of the county of Kent, and ſtile 
themſelves ſo. Adjournatur, 


Mich, 7 Geo. it was quaſhed ; for, per Curiam, their ju- 


riſdiction muſt appear otherwiſe than out of their own 


mouth, 


Between the Archbiſhop of Dublin and the Dean of [ 262 J 


Dublin, 


HE defendant in prohibition obtained judgment in 
I Ireland, which was affirmed in B. R. there, and came 
over hither by a defective writ of error, which was quaſhed ; 


ü—ü— 


e Arn 
£442 | | * Vide Agte, p. 44. 


Coſts ſhall be 
given on 
quaſhing w: it 
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there are none and now the queſtion was, whether the defendant in errar 
12 338 ſhould have coſts, there being none given in the courts 
below, either on the principal judgment or the affir- 
mance. 3 . + a 
And for the plaintiff in error, it was ſaid to have been the 
conſtant conſtruction on 3 H. 7. c. 10. that where there were 
no coſts in the original action, there ſhauld be none on 92 
writ of error; and the 4th and 5th Ann. c. 16. extends only 
to caſes where the defendant in error would have coſts on 
affirmance. Cro. Car. 425. In a formedon the judgment 
was affirmed without coſts. So 1 Lev. 146. in a gued ei 
deforceat, 1 Yen. 166. in the caſe of an adminiſtrator (and 
4 Mod. 7. in the replevin denied to the avowant) and the 
reaſon given for the caſes before- cited is, becauſe there were 
no coſts in the original action; and the words in 3 H. 7. 
delay of execution, are confined to ſuch judgments where 
there are coſts and damages. 1 Ven. 88. in the caſe of 
' Harriſon and the archbiſhop of Dublin, 10 Ann. in prohi- 
bition, there was judgment for the defendant in C. B. in 
Ireland, that judgment affirmed in B. R. there, and alſo in 
this court, and in the Houſę of Lords, and no coſts ven- 
tured to be taken, though able counſel had conſidered the 


caſe. 


On the other ſide it was ſaid, that though there are no | 
| coſts given below in this caſe, yet there might have been 
| coſts on 8 and g . 3. c. 11. (which they ſhewed was 
4 enacted in Ireland) and therefore the neglect of taking them 
| in one court ought not to prejudice the party in another, 
In Cre. Ef. 659. there were coſts in a quod permittat, and 
pet the judgment is only to abate a nuifance, Harriſon's 
| | I caſe paſſed /ub filentio ; and in Hyde v. Hallagan, Hil. 2 Geo. 


din B. R. which was replevin in C. B. in Ireland, judgment 
| 1 $644 2 for the avowant, and affirmed in B. R. and brought over 
f 25 N Hithgr ; and becauſe the firſt writ of error from C. B. to 
| B. K. was defective, this court reverſed the affirmance, and 
K þ "pave ſuch a judgment as B. R. below ought to have done, 
5 big to quaſh the writ of error, and after ſeveral motions 
FT :*- 7 *.cofts were ardered to be taxed. | 
T. J. The authorities on 3 H. 7. being both ways, I 
5 think myſelf at liberty to go into hoſe which ſeem to me to 
ES be grounded on the beſt reaſon, and thoſe are ſuch as give 
[ 263 ] coſts; for indeed the others which are built upon the words 
' " ** * delay of execution, ſtand upon a very flender foundation. 
1 | Suppoſe there were no coſts in the original ſuit, yet is there 
| not a manifeſt delay to the party? Por after a long race, 
| When he reaches a conſultation. he. is but in the ſame con- 
| ST | CO — dition 
5 
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dition as to the forwardneſs of his ſuit in the inferior court, 


as when he firſt ſet out to defend himſelf againſt the prohibi- 
tion. The defendant might have had coſts below, if he 


had aſked for them, and I think he is intitled to them here. 
Et per Forteſcue, juſtice ; colts and damages will lie in ſome 
- prohibitions. Cro, Car. 559. Cro. Eliz. 617. 659. The 
ſtatute has the word vexation, as well as delay of execution ; 


and will any body ſay, here is not a manifect vexation to the 


„to be travelled thus far from one court to the other, 
and to have the merits of his cauſe ſo long ſuſpended from 
being determined in the inferior court ? q 


Curia adviſare vult; and Trin. 6 Ge. Pratt, C. J. de- 


ivered the opinion of the court, that coſts ſhould be paid. 
Dominus Rex verſ. Whitlock. 


T HE defendant heing brought up from Newgate by 
L bhabegs corpus, it appeared upon the return, that he 
was committed for deer-ſtealing, as the ſtatute 3 & 4 V. & 
M. c. 10. directs, not having ſufficient diſtreſs ; and that 
this was done by one juſtice under the ſtatute 5 Geo. and two 


Exceptions were taken to the 'warrant, 


1. Becauſe it does not appear the conviction was ever 
confirmed in this court, or that the rule for confirmation 
was delivered to the juſtice; and the words of the ſtatute 
are, Phat after the confirmation of any conviction, and 
« delivering the rule to the juſtice, it ſhall and may be law- 
„ ful, &:c,” Now this ſtatute gives the juſtice a juriſdiction 
after confirmation, which he had not before; and therefore 
he ought to ſhew every thing requiſite to found his juriſdic- 
tion, within the reaſon of the caſes on the ſtatute Car. 2. 
where orders have been quathed for not appearing to be upon 
complaint of the church-wardens or overſeers. So. Hil. 
4 Ann. Regina u. Hinam, a conviction on Car. 2. for ſelling 
coals by ſcanty meaſure was quaſhed, becauſe it did not ap- 
pear to be dqne in the city of London. The word after 
makes what comes under it ta be in the nature of a condition 
precedent, and imparts ſomething previous to found the ju- 
riſdiction. | | | 

2. The juſtice anly ſays, that it has been gertified to him 
by the conſtable, that 1 was no fufficient diſtreſs, whereas 
there ought to have been a warrant to levy, and a return to 
that, that there was no diſtreſs : it may be the conſtable only 
told him (6. La 


Et per Pratt O. R and Forteſcye Jar abſente Powys J.) 


the warrant is well enough; for as to the laſt ohjectiop, the 
word certified imports it to be in a legal manner. Then as 
to 
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ak to the other objection, we take notice of our own records, 
| and by them it appears the conviction is confirmed, "The 
ſtatute does not give the juſtice a new juriſdiction, but only 
revives his old one, which was 22s by the certiorari, 
and therefore this widely differs from the cafe of an order of 
removal, for there the overſeers are in the nature of truſtees 
for the pariſh, and unleſs they complain, it is to be ſuppoſed 
there is no grievance, and it is likewiſe to give an original ju- 
riſdiction. | 1 F | | 
Eyre juſtice, contra. The old juriſdiction was abſolutely 
taken away by the certiorari, and this is a new juriſdiction 
given upon terms, for the proſecutor has his election to take 
a levari from us, or apply to the juſtice, and the delivering 
the rule is what makes his election. We never grant exe- 
cution on affirmances in the Exchequer chamber, till a re- 
mittitur. The juſtice ſhould, likewiſe ſhew a return, that 
there was no diſtreſs, before he can order the man to be im- 
Fa riſoned; according to Dr. Bonham's cafe, and the caſe 
Salk. 378. ex v. Chandler, Hil. 11 V. 3. in B. R. where it was 
held, that there muſt be a record of every fining and impri- 
ſonment. There being two judges ta one, the defendant 
— QQ OO oo | 


Dominus Rex verſ. Furneſs. 


| Orderfortithes. O® DER for non-payment of ſmall tithes was quaſhed, 
_ quia faid only upon complaint generally, and the 7 & 
8 V. 3. c. 6. requires the complaint to be in writing. - 


Poplewell very. Wilſon, 


A RR OR of a judgment in C. B. in cafe upon a pro- 
A 00s of 8y- miſſory note entered into by A. to pay ſo much to B. 
tbe ſtate for a debt due from C. to the ſaid B. And it was objected, 
8 Kun. c. 9g. that this not being for value received, was not within the 
ſtatute, and, prima facie, the debt of another is no conſi- 
deration to raiſe a promiſe. But the court held it to be 
within the ſtatute, being an abſolute promiſe, and every way 
as Negotiable as if it had been generally for value received. 

And the judgment was affirmed, | | | 


Note te pay for 


L 265 ] Dominus Rex verſe Clarke, 


Exzam' cap”, po HE writ de excommunicato capiendo run thus; “Sig- 
1 «© »7ficavit nobis (the biſhop) quod Johannes Pope (the 

« vicar-general) in a cauſe between A. and B. for the con- 
«© tumacy of the ſaid B. ipſum prefat” B. excommunicandum 
fore decreviſſet authoritate ipſius epiſcopi ordinaria excom- 
ZZ „ee A municatts 
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ei municatus e And Vorke moved to quaſh it, be- 
cauſe the only nominative cafe to excommunicatus fuiſſit is 
John Pope, the vicar-genetal; ſo he is ſaid to be excommu- 
nicated, and not the defendant. For the ſentence is not 

enough to warrant this writ, but it muſt be denounced in 
the church by a perſon in holy orders, and therefore the 
excommunicandum fore decreviſſet (which I admit goes to 
the defendant) is not enough, . en 


Et per Curiam. It is oddly penned. But the officer in- 
forming them, that moſt of the writs in the office were, and 
had been ſo, the court refufed to quaſh it. 


Dominus Rex ver/. Smith, 


JN this cauſe, and alſo in another againſt juſtices . of the practice, 
peace, the court refuſed the common rule for a good 
jury, becauſe that is often made up of gentlemen who are in 
the commiſſion. FIR | | 
Between the Parifhes of Ivinghoe and Stonebridge, 
U PON a ſpecial order of ſeſſions the caſe was ſtated for Apprentice 
> the opinion of the court. That in 1702, one Richard !iving forty, 
Plower was bound apprentice to John Emerton, who was 2%, 2 2parith, 
legally fettled in Ivinghoe : that he ſerved part of his time maſter goes as a 
there, and then the maſter went with all his family, as à feuert 
certificate-man, to Stonebridge, where he purchaſed an tien. 
eſtate of the value of 60/, and after ſuch purchaſe the ap- 
prentice lived with bim fix months, till the apprenticeſhip 
expired; and becauſe the ſtatute 12 Aun. c. 18. provides, 
that the apprentice of a certificate - man ſhall gain no ſettle- 
ment in the pariſh to which the maſter goes by certificate, 
therefore the juſtices adjudge the ſettlement at Ivinghoe, 
where the binding and great part of the ſervice was. | 
Et per Curiam. The order muſt be quaſhed: for as tlie 
apprenticeſhip expired in 1709, the ſtatute 12 Ann. is out of 
the caſe, not being made with any retroſpect ; and then the 
cafe is no more than that an apprentice of a certificate-man { 266 ] 
lives forty days in Stonebridge, which before that ſtatute was 
enough to gain him a ſettlement. But if this had been a 
caſe ſince the ſtatute, yet we think the ſettlement would be in 
Stonebridge; for according to the caſe of Burclear and : 
Eaſtwoodway, Paſch. 5 Geo. in B. R. when a certificate- Ante 163. 
man makes a purchaſe, he immediately ceaſes to be there in 
nature of a certificate- man, and becomes a ſettled inhabitant; 
To that laying the ſtatute out of the caſe (as We muſt da, it 
being nothing to the purpoſe) in this view here is a Tl 
| or 


1 n * 
\ \ 
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for fix months, as an apprentice -in a pariſn where the 
maſter was legally ſettled, which is more than ſufficient to 
give a ſettlement to the apprentice. _ | 


; Dominus Rex ver /. Hare et Mann. 


Ante 146, CCIR E facias out of the petty-bag; to repeal letters 
. 8 patents, vir Mr. attorney a oh behalf of the 
where ſeveral crown, for a trial at bar the next term, but as to the time 
are joined. was oppoſed, - becauſe - it was alledged that one defendant 
had pleaded. to iſſue, and as to the other, there was a de- 
murrer joined, which went to the whole ; ſo that if the de- 
murrer ſhould be with that defendant, it would make an end 
of the ſcire factas, let the iſſue be determined which way 
Paſch. 26. Ed. it would; and 2 Cro. 134. 1 Inſt. 125. were cited. Smith 
3 pl. 8, Lord 9. Bowen, 8 Ann. in appeal, the defendant pleaded to the 
1 writ, and at the ſame time (as he might do in appeal in 
g favorem vitz) he pleaded over to the felony, and there being 
a demurrer to the plea to the writ, that was ordered to be ar- 
gued beforę any trial, becauſe. ſhould that be adjudged for 
the defendant, the other inquiry would be to no purpoſe: 
In treſpaſs, if there be two defendants, and one pleads Not 
guilty, and the other a releaſe, the plea of the releaſe ſhall 
be firſt tried, becauſe if that be true, it is in law a releaſe to 
both, and makes an end of the matter. In aſſize, a plea to 
the writ ſhall be tried before Nul tort, Ce. And in the 
caſe of the appeal, there was a ſpecial entry, quod guoad the 
iſſue of Not guilty, cęſſet triatio quouſque, the plea to the 
| writ was determined. Nee | 
[| Io this the attorney-general anſwered, That thoſe caſes 
| were between party and party, and bound not the crown: 
here the venire facias is returned and filed, ſo the effect of 
| their prayer 1s for me to make a diſcontinuance. - In. C. B. 
1 between the King and Roberts et al, there is now depending 
a! 3 a writ of deceit, to reverſe a fine of lands in antient demeſne; 
| one defendant demurred, and the other pleaded in chief, 
a that it is frank- fee: that iſſue is tried, and found for the 
4% being, but the demurrer is not yet determined, and yet that is 
| 2 A. caſe quaſi at the ſuit of the party, for the crown is only 
Nominal, and not concerned in intereſt. Dy. 226. 
[ 267 ] Et per Curiam, There is no danger of a difcontinuance, 
| for if the venire be filed, the proper entry is, that the jury 


| | pPDPonitur in reſpect'. If it be not filed, you may yet enter in a 
1 non mifit breve, and either way will prevent a diſcontinuance. 
| | In the caſe of the appeal, the bare award, quod ceſſet triatio 
| guouſque, c. was held to be a good continuance of the cauſe. 

| 


As 
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As to the principal point, it being the cauſe of the.crown,, 
the court took time to conſider; and the laſt day of the 
term the chief juſtice delivered their opmion, That the at- 
torney- general was at liberty to bring on either the demurrer 
or the trial, as he pleaſed. A trial at bar was ordered for 
the next m. 


Arnold verſ. Johnſon. 


At Niſi prius in Middleſex, coram Pratt, poſt Guben 
termini. 


T HE cauſe was called, and the jury ſworn, but no coun- None but the 
ſel, attornies, parties or witneſſes of either ſide appear- defendant can 
ed. Serjeant Whitaker being aſked his opinion, : ſaid the — 
plaintiff ought to be called; for the jury being charged, the 

cauſe muſt be carried on to ſome determination, But the 

chief juſtice ſaid, that nobody had a right to demand the 

plaintiff but the defendant, and therefore. the , defendant. not 
demanding him, he could not order him to be called; but 

the only way was, to diſcharge the jury. And Mr. Ketelbey 

E a caſe where my lord Parker did ſo upon the * 

-ACC1I ent. | 


Mr. Ratcliffe's Caſe. 


Upon an appeal to the Lords Delegates from the judgment of 
the commiſſioners for forfen ted eftates. 


8 Francis Ratcliffe being ſeiſed in fee of the 8 955 in Tenant io tail 


queſtion, by leaſe and releaſe dated 19 & 20 March 1687, ey 8 


ſettled the fame to the uſe of Edward his firſt ſon (afterwar : ſuffer a recovery; 


earl of Derwentwater) for life, remainder to his firſt and to the uſe of 
.every other ſon and ſons in tail- male remainder to the right n 
heirs of ſir Francis. Earl Edward the tenant for life died, nw" op 
leaving James his eldeſt ſon, who entered and was, ſeiſed of 

the tall: and 1ſt May 1712 (being at that time 3 papiſt), be 
<conveyed | the premiſes 10 two perſons who. were pruteſtants, 

in order to make them tenants of the freehold, till a — [ 268 ] 
recovery was ſuffered, which. was.accordingly- bad, and a 
fered of part of the lands in C. B. Paſeh. 1712 ; and of — 

ether part, lying in the county-palatine 0 Durham, 19 

June 1712: both which recoveries were declared to get 5 

the uſe of earl James in fee. Earl James being thus ſeiſed 
.of the fee, by leaſe, and releaſe, 23 &,24 June 1712, on his 
marriage with fir. John, Webb's daughter, conveyed the land 

to the uſe of himſelf for life, then to the lady for 5 

mainder to the firſt and every other ſon and ſons of that mar- 
* e in tail-male, with ſeveral remainders oyer, and proper 

{2 8 RT Nn | limitations 
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limitations to truſtees to preſerve contingent remainders. The 
marriage took effect, and the claimant Mr. Ratcliffe was 


eldeſt fon, Earl James, 19th February 1716, was attainted 
of high treaſon; and by the ſtatute 1 Geo. all eſtates- tail, 


1 Geo. 1. e. go. whereof perſons attainted were ſeiſed, are veſted in the crown 


in fee. he commiſſioners ſeize this eſtate as forfeited b 
the attainder of earl James, upon which Mr. Ratcliffe puts 
in his claim, inſiſting that earl James was only tenant for 
life, and himſelf had now the right to his remainder in tail, 
the eſtate for life being determined by the execution of earl 
James. 23d December 1718, the claim was diſallowed, 
the commiſſioners being « opinion, that earl James was 


| diſabled by the 11 & 12 V. 3. c. 4. to ſuffer ſuch reco- 


veries, and conſequently he remained tenant in tail, under 


the ſettlement of fir Francis, and fo the crown is intitled to 


the fee. The claimant appeals to the delegates from the de- 
termination of the commiſſioners, | 


It was argued ſeveral times at the bar on the behalf of the 


- public and the claimant ; but there being a difference of opi- 
nion in the court, there will be no occafion to take notice of 
the arguments of the counſel,  fince every thing that was ma- 


terially offered on either fide is again repeated in the judg- 
ment of the court. 


The delegates were five of the judges, (viz.) Mr. juſtice 


Powys, Mr. juſtice Tracy, Mr. baron Montague, Mr. juſtice 


Forteſcue, and Mr. baron Page, who all delivered their opi- 


nions ſeriatim: and though four of theſe concurred in opi- 


nion to reverſe the decree, yet they gave fuch very different 
reaſons for that opinion, as makes it neceſſary to ſtate each of 


their arguments at large, in order to ſhew the grounds they 
' ſeverally went upon. G | 


'The great queſtion in this caſe is, Whether a papiſt tenant 


in tail can, ſince the 11 & 12 V. 3. ſuffer a recovery to the 


. uſe of himſelf in fee? for it was agreed on all hands, that 
if the recovery had been immediately to the uſes declared by 
the ſubſequent ſettlement, it would have been good. 


G 


—ę— 


1 By the ſtatute of the 18th Geo, 3. c. 60. many parts of the ſtatute of 


— © 


11 & 12 of W. g. are repealed ; particularly ſo much as diſables perſons edu- 
eated in the popiſh religion, or profeſſing the ſame, under the circumſtances 
therein mentioned, to inherit or take by deſcent, deviſe or limitation, in poſ- 
ſeſſion, reverſion or remainder, any lands, tenements or hereditaments, with- 


ina the kingdom of England, dominion of Wales, and town of Berwick upon 


- Tweed; and gives to the next of kin, being a proteſtant, a right to have and 
enjoy ſuch lands, tenements and hereditaments, | 


This 
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This general queſtion depends upon the conſtruction of tke [ 269 
diſabling clauſe in that ſtatute, whereby it is enacted, © That 
from and after the 1oth of April 1700, every papiſt, or 
„ perſon making profeſſion of the popiſh religion, thall be, 
and is hereby diſabled to purchaſe, either in his or her own 
name, or in the name of any other perſon or perſons, - 
to his or her uſe, or in truſt for him or her, any manors, 
* lands, profits out of lands,  tenements, rents, terms or 
© hereditaments within the kingdom of England, &c. And 
e that all and fingular eſtates, terms, and any other inte- 
„ reſts or profits whatſoever out of lands, from and after 
the ſaid roth day of April to be made, ſuffered, or done, 
to or for the uſe or behoof of any ſuch perſon or perſons, 
or upon any truſt or confidence, mediately or immediately, 
to or for the benefit or relief of any ſuch perſon or per- 
* ſons, ſhall be utterly void, and of none effect, to all in- 
** tents, conſtructions and purpoſes whatſoever,” 


And if the recoveries be within this difabling clauſe, then 
nihil operatur by the deed and recoveries, and the claimant's - 
father remained tenant in tail as before, and the eſtate is for- 
feired to the crown. If not, then he became tanant foi life 
by the new ſettlement, and the claimant has right to his re- 
mainder in tail, as limited to him by that ſettlement, 


cc 


Mr. Baron Page's argument. This is a caſe of very great Mr. baron 
conſequence, not only on account ofthe particular eſtate now Page's argu 
in conteſt, which is very conſiderable, but alſo as it affects ent. 

the eſtates of multitudes of papiſts, and proteſtants who have 

purchaſed under them, and as it is before a court from which 

there is no appeal. | 


I am of opinion that the claim of the appellant / was well. 
founded, and conſequently the decree, of the commiſſioners 
diſallowing the claim is erroneous, and ought to be reverſed. 

The great queſtion is, whether a papiſt tenant in tail can, 
ſince the 11 & 12 V. 3. ſuffer a recovery to the uſe of him- 
ſelf in fee? This is the ſingle point to which it mult all at laſt 
be reed.. Pad | RA | 
It has been inſiſted on for the public, that by the words of 
the ſtatute. the late earl was incapacitated to ſuffer theſe re- 
coveries; and to make the argument the ſtronger, it was 
urged that they were two diſtinct clauſes, which have no re- 
lation to each other, and that the laſt carries the incapacity of 
a papiſt much farther than the firſt, | 
Whether they are two clauſes or one only, I ſhall not deter- 
mine, ſince that is not material to guide us in the conſtruc- . 
tion, where the only queſtion is, whether the latter part is [ 279 1 | 
+a Nn 3 diſtinct 
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diſtinct from, or relative to the former? I think the words 
of both parts are relative to each other, and the latter only 
explarigtory of the former: they are only different ways of 

expreſſing the fame; thing, in which one perhaps may in itſelf 
be of a ſtronger import than the other, but yet were intended by 
the legiſlature to convey the ſame ſenſe, only in a fuller light. 


It was faid, that unleſs the latter words are carried farther 
than the former, they will be entirely uſeleſs; but to ſhew 
tat acts of parliament are not ſo nice upon that head, but 
make uſe of different - expreſſions as often to clear up weir | 
meaning in what went before, as to add new matter, I ſhall 
obſerve, that this very clauſe no before us is no new one 
amongſt our ſtatutes, but is uſed in ſeveral of them, upon oc 
caſions that ſhew they muſt be merely ſynonymous with what 
was faid before. Thus 1 Fac. I. c. 4. $ 6. makes perſons 
paſſing or ſent beyond ſeas, into popiſh ſeminaries, incapable 
of inheriting, purchaſing, taking and enjoying any manors, 
lands, . profits, goods and chattels whatſoever ; but not con- 


tent with thoſe words, it goes on and enacts, That all eſtates, 
terms and intereſts, (in the very words of our ſtatute) ſhall 


be utterly void and of no effect. And yet it is evident theſe 
could not carry the incapacity of papiſts farther than the for- 
mer words had done; ſince thoſe exclude him from all benefit 
whatſoever in any real or perſonal eſtate within the realm of 


England. 


But what is more full if poſſible to our purpoſe, is 25 Car. 
2. c. 2. commonly called the 7% a, by which perſons elected 
into offices, and refuſing to take the oaths and receive the ſa- 
erament, are made incapable * to take, occupy and enjoy the 
e ſaid offices or employments, or any part of them, or any 
« profit or advantage appertaining to them: and yet the 
parliament, to prevent any equivacation, and to make the 
matter plain to the lay gents, declares further, © That all 
<& ſuch office or offices, employment or employments, ſhall 
„ be void ;** which no one will ſay can ignify more than 
what was expreſſed in the preceding ſentence. . 


I ſhall mention but one ſtatute more, which is "that of 
r Ann. concerning the purchaſe of the forfeired eſtates in 
Treland; by which it appears how apprehenſive the parliament 
was of the danger which miglit ariſe to the: kingdom by a 
landed intereſt ſubfiſting in the papiſts, and therefore amongſt 
other things it was deſigned as a prevention of any of thoſe 
eſtates from ever returning into popiſh hands : for this pur= 
poſe it enacts, -<< That all papiſts ſhall be for ever diſabled to 
<<. purchaſe any of thoſe lands; and further, That all 
« acts whatſoever ſuffered or done of ſuch lands to or 4 
« tru 
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4 truſt for an papiſts, ſhalÞ be void. This ſtatute ſeems to [ 277] 


have been the very pattern of the act now before us, and 
though it is impoſſible to find any uſe for the latter words, 
not implied in the former, yet the legiſlature we ſee did not 
think it improper to expreſs their minds different ways, both 
with regard to the diſability of the perſon, and the nullity of 
the acts done for his benefit, though they both in the end 
amount but to the ſame thing. Here was certainly no inten- 
tion in the parliament to diſable the papiſts from ſelling or 
diſpoſing of their own eſtates; the reſtraint was only from 
purchaſing and taking; and it was equal to them who was 
the ſeller or diſpoſer, whether the eſtate moved from a papiſt 
or a proteſtant; the papiſt was in all caſes alike ſtill diſabled 
from being the taker, -| 1510 
Having now (as I think) cleared this caſe from any diffi 
culty it might lie under, upon account of the different wording 
of the ſtatute, and ſhewn that no advantage can be taken 
againſt the claimant from the peculiarity of ſome expreſſions 
im the latter part, which were added by the legiſtature only 
out of abundant caution, and to prevent miſtakes; I ſhall now 
proceed to ſhew, that according to the true intent and deſign 
of this ſtatute, the late earl was not reſtrained from ſuffering 
recoveries as he did. | "EY . 
And the firſt thing I would ſet out with is, to obferve that 
this is a penal law: it takes from perſons what by the com- 
mon law of England is their birthright, and upon that ac- 
count is. to be interpreted ſtrictly, and in ſuch a manner as 
not to carry the penalty farther than the open and evident in- 
tent of the ſtatute ; which is a rule of conſtruction that always 
has, and I truſt ever will prevail, n | 
_ Now the firſt and plain view of this law was, to prevent 
the great miſchief that had been experienced from the power 
which the monied men among the papiſts had of increaſing 
theif landed intereſt in England; and conſequently of inveſting 
themſelves with a larger ſhare of power and influence in the 
eountry. To remedy this miſchief the ſtatute provides, That 
for the future no papiſt ſhall make any new acquiſition. in 
lands; but there is not any word in it that looks like a deſi 
to take from them their own eſtates which they had before; 


as to thoſe it meddles not with them, but leaves them where 


it found them: we ſhould then at leaſt endeavour to guard 
againſt any interpretation that tends to the taking away or 
abridging their preſent eſtates; becauſe in ſo doing we act 
moſt agreeably to the ſenſt and meaning of the legiſlature. 
Before the ſuffering theſe recoveries, it appears the late earl 
was tenant in tail; every eſtate- tail has this property * 
| rably 
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] rably annexed to it, that the poſſeſſor of it has a right to ſuffer 


a recovery. Should therefore this ſtatute be expounded in 
ſuch a manner as to hinder the effect of a common recovery 
on a papiſt's eſtate-tail, it would be taking away one preſent 
right which he has as an inherent quality in his own eſtate, 
and ſo far extending the penalty and hardſhips of this law be- 
yond its principal deſign, which I have before ſhewn had re- 
gard only'to new acquiſitions, and being a penal law, is to be 
conſtrued ſtrictly. I muſt therefore own myſelf at a loſs to 
find out the reaſon, why we are to thwart that ancient and 
conſtantly allowed rule of conſtruction, by going out of the 
words, and in my opinion out of the intent, of the ſtatute. 
That the power of ſuffering a recovery is incident to an eſtate- 
tail, I believe will not be denied: Mildmay's caſe, 1 Co. and 
Q Co. 40. are full to that purpoſe ; and there it is ſaid too, 
that all conditions to the contrary are void, and that a tenant 
in tail has the power over, thoug. he has not the whole fee- 
ſimple in himſelf, | 


So the caſe of Benſon v. Hodſon, 2 Lev. 26. 1 Mod. 8. 
where lord Hale, accounting for a recovery's being a bar to 
the remainder-man, fays, that a recovery is a conveyance or 


: 
4 


method of defeating thoſe limitations, excepted out of the 


ſtatute de donis, which never intended to hinder it, and that 
the recompence in value is not the reaſon why the remainder. 
man or reverſioner is barred, ; 4 


But as an anſwer to all this it is urged, that how true ſoever 
it is that the earl was ſeiſed in tail, and the power of ſuffering 
a recovery is the right of every tenant in tail, yet the ſtatute 
we are now upon has in fact ſeparated this eſtate and that 
right ; they are to take the ſtatute as they find it, and then it 
has ſufficiently deprived him of the power of ſuffering a re- 
covery, by diſabling him from purchaſing, 


The ground of this argument is, that the deſtruction of 
the eſtate-tail by the recovery, and the taking an eſtate to 


himſelf in fee, is a purchaſe within the meaning of the ſtatute, 


' Now conſider the analogy between common ſenſe and this 
conſtruction: would it not ſurprize a man who aſks you who 
you purchaſed your eſtate of? to be told you purchaſed it of 
yourlelf ; whoſe was it before? why it was mine, and I pur- 
chaſed it of myſelf. Would not a perſon unacquainted with 
the chicanery of the Iaw think you defigned to banter him by 
fuch an anſwer ? And T believe the parliament never thought 
of ſuch a purchaſe, where the ſame perſon is both donor and 


done, grantor and grantee, 
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* . 2 . | 
I agree it was the intent of the ſtatute in general, to prevent [ 2 


the acquiſition of eſtates by the papiſts; and therefore if 
there is a deficiency of any words which might directly 
comprehend them, we may ſupply it for that purpoſe. Thus 
I take a deviſe to be within the ſtatute ; or if a papiſt ſhould 
be ſuffered to diſſeiſe another, and then gain a releaſe from 
the diſſeiſee, or where he is tenant for life, ſhould levy a fine, 
and the five years ſhould paſs: in all theſe caſes, or any 
other of gaining any eſtate or intereſt in lands which he 
could not have purely by his own act, and without the pro- 
curement or connivance of the perſon whoſe right is loſt, I 
take it he will be diſabled by the ſtatute. But I can go no 
farther, this being, in my opinion, the utmoſt extent that 
either the words or meaning of it can bear ; and if we ſhould 
attempt to carry it further, the miſchief aimed at will not 
be prevented, but increaſed ; the popiſh intereſt, inſtead of 
being leſſened, will be conſiderably advanced. 


For I cannot but think the effect of ſuch a conſtruction 
will be, to fix a perpetuity to the eſtates of all the papiſts in 
England ; and inftead of removing by degrees all the landed 
-intereſt out of popiſh into proteſtant hands, it will tend to 
keep it intirely amongſt the Roman catholics : for to make 
-a papiſt incapable of ſuffering a recovery, equally hinders the 
fale to a proteſtant or a papiſt. t 

Or ſhould the latter part of the ſtatute be interpreted in 
the utmoſt latitude the words will allow of, and as a diſ- 
joined and ſeparate clauſe from the former ; conſider what 
abſurdities we muſt run into that way. All acts for his be- 
nefit or relief are made void ;. and therefore I cannot but 
think thoſe words, when ſtretched as large as ſome people 
would have them, will prevent even a fale to a proteſtant, 
ſince no man can be ſuppoſed to part with his eſtate to a 
ſtranger, but in view. of ſome benefit to himſelf. But I 
hope it will never be pretended, that the parliament deſigned 
any ſuch thing by that expreſſion, when it is evident the 
ſtatute was calculated to enforce and oblige papiſts to ſuch 

a ſale. 


But if we muſt interpret the word purchaſe here, not ac- 
cording to common underſtanding (which one would imagine 
acts of parliament were moſt calculated for), but in its legal 
ſenſe, in oppoſition to taking by deſcent ; yet then I fay, 
the earl was ſeiſed under this recovery much more in the 
way of a deſcent than a purchaſe. For this purpoſe it is to 
be obſerved, that by the firſt ſettlement . fir Francis became 
tenant for life, with a reverſion in fee to himſelf. after the 
 eſtate-tail, of which the late earl was ſeiſed before * ſuf- 
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Fering the recoveries ſhould be ſpent. This reverſion in fee 
deſcended on the late earl, at the fame time the eſtate-tail 


came to him, and he continuets ſeiſed of both -till the reco- 


Wh "Now what effect had the recoveries on theſe eſtates ? 
7 to the tail, it extinguiſhed that, but could not touch 

the conſequence of which was, that all the impedi- 
bp 1 * removed, he was then in poſſeſſion only of that 
antient reverſion in fee, which deſeended to him from his 
grandfather. 4 Mod. 1. the caſe of Symmonds v. Cud- 
more. Tenant in tail, with a reverſion in fee, makes a 
Jeaſe-not warranted by the ſtatute, and dies, the iſſue before 
entry levies a fine; and it was held, that the leaſe was good, 
for this reaſon, becauſe the tenant in tail, by levying the 
fie, did not carry off the eſtate - tail ſo as to avoid the leaſe, 
but only extinguifhed it, and ſo was in as heir at law to his 
father of his - reverſion in fee, and muſt therefore take (it 
eſtate, together with the father's charge upon it. 


Now ſuppoſe the late earl's father had made ſuch leaſe and 


| died, 1 the earl before entry had ſuffered a recovery, would 


not this have let in the father's incumbrance ? or, can there 
be any difference Whether the tail be extinguiſhed by fine or 
recovery? Whatever act it is, that by removing the inter- 
-metiate eſtates, lets in the reverſion, it is exactly the ſame 
thing: the incumbrances on that reverſion, and the inci- 
dents to it, muſt be let in too. And therefore, if the earl 
had been originally ſeiſed e parte materna, he would have 
been in of the fee on the recovery on the ſame fide. 


Common recoveries, it is well known, are only as com- 
mon aſſurances, to be interpreted in the ſame manner, and 
to convey a title in the ſame condition, as other conveyances 
do. Now if one ſeiſed in fee enfeoffs J. S. to the uſe of 
hirmſeif for life, remainder to the aſe of the feoffee in fee; 
the feoffee is in only by way of remainder, and not of the, 
-reverſion, as of the reſidue of the eſtate which was in him a a8 
feoffee. 1 Int. 22. b. Dyer. 361. 


The law looks nd the deed to lead the uſes 4a nn 
as both together making one conveyance; and therefore 
when it happened, that the perſon to whom a conveyance 
was made, in * to make a tenant to the præcipe, was 
alſo leſſee for years of the ſame land; and it was adjudged 
in the caſe of Fountain v. Cooke, 1 Mod. 107. that the 
leaſe Was not extinguithed, as it would have been in any 
other cafe; becauſe the law conſiders the recovery with all its 
appurtenances but as one conveyance, and each of thek in- 
eee it about but as 25 of. it, us 7 
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What I have been ſaying now, to prove that earl James 
was in under the recovery rather by deſcent than by purchaſe, 
is ſuppoſing it to be true, that all are ſeiſed of their eſtates 
either by deſcent or purchaſe, But indeed I think there is 
another way of coming to an eſtate, and that is by operation 
of-law, as in the caſes of tenant by the courteſy, dower, and 
the lord by eſcheat : in each of which there is nothing either 
of purchaſe or deſcent, but the Jaw caſts the eſtate on the 
huſband, the widow and the lord, without any act of their 
own, or prior ſeifin of their anceſtor. And under this rank 
perhaps we may place the eſtate gained by the late earl under 
the recovery: he is not ſeiſed of any new or really different 
eſtate from his firſt tail, for the tail and fee are in law equal 
eſtates, and therefore capable of being exchanged. I Kol, 
Abr. 813. But by the means of this recovery, the opera- 
tion of the law has new moulded it, and put it in a different 
form from what it was before. 


The ſum of what I have ſaid under this head is, that he 
is not in by purchaſe, (taking it in the legal ſenſe) which is 
prevented from having any effect by the ſtatute : but he is in 
either by deſcent or operation of law ; both which are con- 
feſſedly not within the ſtatute. 


But then the objection recurs from the latter words of the 
ſtatute, which, ſay they, are general, and extend to his own 
acts ; that the law doth not regard from whence, but ta 
whom the eſtate comes; and therefore let the act be done 
by the papiſt himſelf, or by any other; if thereby any eſtate 
or benefit accrues to the papiſt, it is made void. 


But firſt, had the ſtatute intended the papiſt's own acts, it 
would have been natural to have mentioned any acts fſuf-. 
fered or done by him, whereas the words are only to or ors 
which can never include by ; for te is no more than to Him- 
ſelf, and for implies to another tor himſelf. 


But in the next place, let us conſider the conſequences of 
ſuch an extenſive conſtruction : the act ſays, Any thing 
* done for the benefit or relief of a papiſt ſhall be void.“ 
New let thoſe words be but underſtood in their full extent, 
to mean all acts done by himſelf or others, in relation to his 
eſtate, that are for his benefit; and I may venture to ſay, 
they will not leave him even the leaſt mark of ownerſhip in 
that which is confeſſedly his own land. Plowing and ſow- 
ing, making leaſes (which infants are allowed to do, as what 
is beneficial to them) mortgaging, though to a proteſtant, or 
ſelling, in order to raiſe money to redeem himfelf from 
flavery, will all come within the comprehentive meaning now 

ſet up of the words benefit and relief; tor not one of theſo 
Vor. I. O0 acts 
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acts but are in ſome meaſure done with à proſpe& of his 
benefit or relief. 


I mention theſe, not as things inſiſted on in terminis, but 
what muſt follow as a conſequence of leaving the main de- 
ſign of the ſtatute, to find out an expoſition moſt to the em- 
barraſſment of papiſts: for I am bold to ſay, the parliament 
never thought of carrying matters to ſuch a length: nor can 
jt be imagined that a papiſt, tenant for life, with a power of 


committing waſte, is by this act dæbarred from ſo doing, and 


made incapable of digging mines, cutting ſtone, and the like; 
and yet this is a ſtronger caſe than ours, ſince it is to the 
diſheriſon of the reverſioner. 


Agriculture is much favoured and encouraged by the law, 
whereas we are now inventing a method, how all the lands 
in the hands of papiſts mult lie for ever uncultivated. 


The cafe moſt relied on by the counſel for the public was 
that of Roper v. Radcliffe, which was adjudged upon an ap- 

al to the Houſe of Lords, where an eſtate was deviſed to 
55 ſold for payment of debts and legacies, and the ſurplus 
to go to a papiſt; and the deviſe of the ſurplus was held 
void upon the preſent ſtatute, as being an intereſt and profit 
out of lands. X | 


But I muſt own my inability to find how that caſe has any 
relation to this before us: I am ſure it is very conſiſtent with 
my interpretation of the word purchaſe : it was an intereſt 
out of land, not his own, but another's : and this was ſuch 
a profit, as gave him as full a power over the land, as if it 
had not been directed to be fold, but deviſed to him charge- 
able with debts and legacies ; for he might (if a proteſtant) 
have come into a court of equity, and compelled the truſtees 
to convey to him on payment of the debts and legacies: this 
therefore was to all intents a deviſe of another's land, which 
I have before admitted to be within the ſtatute, 


But, ſay they, conſider what you are doing: are not you 
giving a papiſt tenant in tail in poſſeſſion, a power to bar a 
proteſtant remainder-man ? and does not this tend to keep 
the land amongſt the papiſts, inſtead of drawing it to the 
proteſtants ? Does not this enable the anceſtor to keep the 
heir ſteady to his own religion, for fear of being diſfinherited? 
And is not this a ſtrengthening of the popiſh religion? 


To this I anſwer : That it is but a vain terror, and can 


follow no more this way, than that which is admitted on all 


hands would have been good: for did not every body agree, 

that if the recovery, inſtead of being to the uſe of earl James 

j fee, had been immediately to the uſes declared by the fub- 
| 3 dae 
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ſequent ſettlement, then every thing would have been right; 
and a3 it ſhould be? And where is there any eſſential diffe- 
rence between the two methods of new-moulding the eſtate ? 
'The argument of miſchief holds both ways : nay, it is uni- 
verſal in one, and but particular in the other; for I am 
apt to think nobody who has the ſettling of Roman catho- 
” —_ for the future, will ever follow the precedent of 
Is CAlE; | 


Whether this recovery was ſuffered really in order to make 
the ſettlement on marriage, or whether we can take notice 
of it as ſuch, I do not think it very material. It is true, it 
is not expreſsly averred to have been for that purpoſe, but 
yet there is teſtimonium rei that it was; for the Durham re- 
covery was 19th June 1712, and the releaſe is dated the 
23d, which was as ſoon as a letter could come to London to 
ſignify that the recovery was ſuffered. 


Upon the whole, I am of opinion it never was the inten- 
tion of the legiſlature to deprive earl James of any right he 
had to his own eſtate. Being tenant in tail, he had a right 
to ſuffer a recovery and new-mould his eſtate. He has done 
ſo, and raiſed a good right in Mr. Ratcliffe, whoſe claim LI 
think was well founded, and ought to have been allowed. 


Mr. juſtice Forteſcue's argument. I ſhall make two queſ- 
tions in this caſe : 1. Whether this conveyance is a purchaſe 
within the act? 2. If it ſhould not come under that ſtrict 


notion of the word purchaſe, whether it is not affected by 


the latter part of the ſtatute, which ſpeaks of all acts ſuffered 
and done to or for the benefit or relief of a papilt ? 


As to the firſt, I take it for granted, that he who takes by 
purchaſe, is a purchaſer ; and the conſideration is not mate- 
rial, as has been allowed by my brother; and in the cafe of 
Roper v. Radcliffe it was agreed, that there was no diſtinc- 
tion between taking by purchaſe and being a purchaſer. Let 
us then ſee what it is to take by purchaſe. Litt. & 12. ſays, 
He takes by purchaſe, who comes to lands by his own act 
and agreement, and not by deſcent. The oppoſition between 
purchaſe and deſcent is, that the former is the effect of a 
man's own act; the latter, the act of law, without, and 
perhaps againſt his own at, The meaning of deſcent is not 
confined to that particular caſe where lands come down from 
the anceſtor to the heir; but wherever the freehold is veſted 
in any perſon by the act and courſe of law, ſuch perſon is 
in, in nature of a deſcent. 1 Int. 18. b. I muſt therefore 
differ from my brother as to his notion of tenant by the 
courteſy, dower and eſcheat. Tenant by eſcheat is ſaid to 

Oo 2 come 
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[ 278 ] come- in as heir, in loco heredis. Bro. Eſcheat 33. where” 
00 


the lord's taking by eſcheat is put upon the ſame 
the heir's taking from his anceſtor, 


The fame is to be faid of tenant in dower and by the 
courteſy : and I never till now heard of that third ſort of 
taking eſtates, which my brother calls taking by operation of 
law, as diſtinguiſhed both from a purchaſe and a deſcent. 
Lord Coke indeed does mention a third fort by creation, but 


that is foreign to our caſe, and may beſides be very properly 
referred to the head of purchaſe, | 


If the act of Jaw concurs with the act of the party, it is a 
purchaſe. If the act of law only works the veſting of the 
eſtate, it is then a taking by deſcent. This is the caſe of the 
recoveror : he is in, it is true, by operation of law, but his 
own act is that which firſt gave motion to it, and conſe- 
quently he is in by purchaſe. No one would doubt where 
the recovery is to the uſe of a third perſon, but that he is in 
BY purchaſe, and yet he too is equally in by operation of law. 

he late earl then was within the expreſs words of Littleton, 


for he not only took by operation of law, but in conjunction 
with his own act and deed executed, 


But we are told, this is only the legal ſenſe of the word: 


t with 


there is another vulgar ſenſe more intelligible to the under- 


ſtanding of the generality of the world, and the ſtatute is to 
be intended in that ſenſe. 


I muſt own this is the firſt time I ever heard that judges 
are to lay aſide the legal ſenſe of a law, and run about to 
find the meaning in which it is received by ruſtics and ple- 
beians. The word purchaſe has a known ſignification, in 
which it has conſtantly been uſed by lawyers without any va- 
Tiation ; and I can never ſuffer myſelf to go from that, with- 
out an expreſs direction in the body of the ſtatute. 


It is ſaid this is not a purchaſe : Why ? becauſe he took 
no new eſtate, but was in only of his antient uſe. What 
eſtate had he before the recovery? Only an eſtate-tail with a 
diſtant remainder in fee, after ſeveral intermediate remainders 
in tail to the ſecond, third and other ſons : what eſtate has 
he now by the recovery? One ſingle fee-fimple in poſſeſſion ; 
that is, the ſeveral particular eſtates that were before partly 
in him and partly in others, are now joined together, and 
made one in him alone. Now can any one fay, that the 
whole is the fame with ſome of its parts? Or that he has 


the ſame eſtate now he has every thing in him, as he had 
when others ſhared it with him ? Y 


= 


But 
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But then again the objection is altered, and we are told, 
that the recovery only removes the impediments, and leaves 
him in, juſt as he was at firſt. Be it ſo; he ſtill gains a new 
hereditament, which he had not before; and it amounts to 
the ſame thing, whether this is effected by taking away the 
incumbrance, or adding ſomething new. In numbers every 
one knows the removing a ſubtraction is making an addition. 


But to prove that he was in of his old eſtate in fee-ſimple, 
ſeveral caſes have been cited. The caſe of a feoffment to the 
uſe of the feoffor for life, remainder to the feoffee in fee, is 
very little to the purpoſe. It is grounded on what is ſaid in 
1 Inſt. 23. that whoever is ſeiſed of an eſtate, has both the 
eſtate of the land, and alſo the uſe or the right to take the 
profits; and therefore ſo much of the uſe as he does not diſ- 
poſe of, eontinues ſtill in him as his old eſtate, and fo ſhall 
go to the part of the mother from whence the eſtate original- 
ly moved. But all this goes on the ſuppoſition of a preſent 
fre-imole in the feoffor, which in our caſe is reomved to a 
great diſtance,, after the determination of ſeveral other eſtates. 


Another caſe urged with as little reaſon, is that of Sym- 
monds v. Cudmore ; where tenant in tail, with an immediate 
reverſion to himſelf in fee, makes an unwarranted leaſe and 
dies, the iſſue before entry levies a fine; and held he ſhall not 
now avoid the leaſe. But this is diſtinguiſhed from the pre- 
ſent caſe by the ſame difference as the former : the reverſion 
in fee was immediately in him after his eſtate-tail, ſo that he 
really had the whole eſtate in the land in himſelf, only it was 
cut into two parts. But here the eſtate-tail in poſſeſſion and 
the fee in reverſion are disjoined by the intermediate remain- 
ders in other perſons, who conſequently take off part of the 
whole inheritance. All that this caſe amounts to is only to 
prove, that where a man has two eſtates in him, a leaſe which 
he makes is iſſuing out of both, and therefore when one of 


them is ſpent, or any ways removed, it ſhall be ferved out of 


the other. 


A caſe was cited upon the argument, where tenant for life, 
with contingent remainder in tail, remainder to the tenant for 
life in fee, makes a feoffment to the uſe of himſelf in fee; 
and held that this uſe in fee was only his old eſtate. Now 
there is no doubt but that this muſt be his old eſtate, for he 


was all along ſeiſed of the fee- ſimple, liable only to be opened 


upon a contingency : all that the feoffment did, was making 
the contingency impoſſible ever to happen, and fo incapaci- 
tates the perſon who was to be the taker ; but this makes no 

addition to the eſtate ; it only makes that eſtate abſolute in the 


tenant, 
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| tenant, which before was liable to be broke in upon and in- 


terrupted. 


When a fee-fimple conditional and an abſolute one meet; 
they are conſolidated. Hob. 223. Salk. 338. 


The caſe of the earl of Lincoln, Show. Parl. Caſes 1 54. 
is ſtronger than this. There Edward earl of Lincoln ſeiſed in 
fee DE his will, and deviſed the lands in queſtion to the 
plaintiff; afterwards by leaſe and releaſe he conveyed them 
to the uſe of himſelf in fee, till an intended marriage ſhould 
take effect, and then to the common marriage uſes. The 
marriage never took effect, and he died without iſſue or other 
diſpoſition of the premiſes. The queſtion in chancery was, 
whether this conveyance was a revocation of the will, and 
held there to be ſo : and the decree was affirmed in the Houſe 
of Lords, becauſe the eſtate in fee gained by the conveyance 
was not the old eſtate which the earl had in him before, it 
being limited after a different manner, and to be determined 
on a certain qualification, Now if this variation of the eſtate 
was ſufficient to deſtroy his old eſtate, and put him into a new 
one; there is much more reaſon here, the late earl of Der- 
wentwater ſhould be adjudged in of a new eſtate, when it is 
agreed here is an alteration of his eſtate, and it is ſo great as 


to vary the very courſe of deſcent, which is certainly a mark 
of a different eſtate. 


It has been faid, here is a vendee without a vendor : but 
this is only a gingle of words. In the caſe of a deviſe, there 
is a purchaſe, as my brother admits, but nothing of a vendor 
in the caſe. If the words vendor and vendee cannot be made 
uſe of, the law ſupplies other relative words that are as much 
to the preſent purpoſe ; there is deviſor and deviſee, and in 
our caſe I do not ſee why recoveror and recoveree may not be 
uſed, which may anſwer the ſame end, and be applicable ac- 
cording to the different kinds of purchaſe. | 


In ſuppoſition of law the recoveror is in by purchaſe : he 
has gained an eſtate from the tenant in tail, which he had not 
before, and the tenant in tail has by intendment of law a re- 
compenſe in value for it; and the fee, which is recovered, is 
nothing of that eſtate which was in the tenant in tail; it is not 
derived from him, nor can the recoveror make his title under 
him. This appears evidently from the ſtatute of 7 H. 8. c. 
4. which was made on purpoſe to remove an inconyenience 
that aroſe from this want of privity between the recoveror and 
the tenant in tail. By that ſtatute the recoveror has power 
given him to avow and juſtify for the rents, ſervices and 
cuſtoms reſerved, in the ſame manner as the tenant in tail 
might have done, which ſuppoſes he could not have done ſo 

| before; 
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before: and that ſtatute had been uſeleſs, if the recoverors 
had been in of the fame eſtate which the tenant in tail had 
before; for then, according to Doct. & Stud. c. 26. Co. 
Litt. 104. he might avow and juſtify under his title. But 
the recoverors do not affirm the poſſeſſion of the tenant in 
tail, from whom they recover, nor claim by him; but ra- 
ther diſaffirm and deſtroy his eſtate; and therefore they can- 
not alledge any continuance of their title by him: ſo that 
the recoverors do not come in by the per or cui, but in the 
poſt, and conſequently are ſeiſed of a very different eſtate from 
the tenant in tail. 


The reaſon why the remainder-man has no part of the re- 
compenſe in value upon a recovery is, becauſe that recom- 
penſe is a fee, upon which no remainder can be limited. 


To conclude this head, I think if the old fee cannot take 
place, ſo as to make him tenant in tail at the time of his at- 
tainder, then the new one muſt, which I hold to be a pur- 
chaſe, and as ſuch made void by the act. 


But as to the ſecond point, whether the eſtate of the late 
earl be not within the latter part of the ſtatute, an intereſt 


arifing to him by virtue of ſome act or thing had, done or 
ſuffered, for his benefit, 


It has been ſaid by my brother Page, that this latter clauſe 
ought to be tied up to the former, and as intended, to take 
jn nothing more than what was before comprehended under 
the word purchaſe. 

But firſt, here are no words by which this is referred to 
the foregoing part. In the next place I muſt obſerve, that 
the latter wards are more general than the former ; and 
though ſometimes ſubſequent, particular words do reſtrain 
more general ones that precede, yet I never heard that ge- 
neral ones that come after were reſtrained by particular ones 
that preceded. Should we interpret this ſtatute in the man- 
ner my brother is contending for, we ſhould render the moſt 
common form of ſpeaking and writing vain ; where a perſon 
that would take in every thing begins with enumerating par- 
ticulars, and then, leſt any thing ſhould have eſcaped him, 
adds the moſt general words he can think of ta ſupply all poſ- 
ſible deficiencies. | k 

The firſt clauſe diſables the party to purchaſe, and the 
ſecond makes all eſtates, &c. for his benetit void. But if 
the latter words are to fignify purchaſes only, there could 
have been no need of them, it being preciſely the ſame thing 
to diſable the party to purchaſe, and making his purchaſe 


yoid. I ſhall give you two infances of this: the fit is, L 28 J 
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Rex v. Corporation of Portſmouth, on the 13 Car. 2. c. 2. 
$ 12. which enacts, That no perſon ſhall be elected into 
any office, that ſhall not have taken the ſacrament; and 


every perſon elected thall take the oath, and in default thereof 


ſuch election ſhall be void. I objected, that the words in 


default thereof were to be underſtood only of taking the 


oaths, and not the ſacrament; but the court ſaid that could 
do us no ſervice, becauſe the incapacity of being elected, 
which was created before in thoſe who had not received the 
ſacrament, was the ſame thing as making their election void, 
and fo there was no occaſion for thoſe latter words. The 
other inſtance is that of Magdalen college caſe, where by 
ſtatute all leaſes and grants. by that college are made void ; 
and it is there adjudged, that this is the ſame thing as diſ- 
abling them to make any grants or leaſes, 


J can eafily admit theſe latter words to be explanatory of 
the former, but ſtil] in ſuch a manner as to carry the diſability 
farther than thoſe did: for the legiſlature conſidered that 
there were ſeveral ways by which papiſts might come to 
eſtates, which would not come under the notion of purchaſe, 
though equally within the miſchief it intended to remedy ; 
and therefore that they might be ſure not to leave any part of 
the danger unguarded, added thoſe latter words, in order to 
take in all which the former would not. 


In our caſe indeed the ſtatute does not ſay, the conveyance 


to à papiſt ſhall be void, but the eſtate ſhall be ſo: this 


amounts to the ſame thing as a leaſe to a monk for life, re- 
mainder over in fee; the whole deed is void, becauſe it can 


have no effect unleſs it paſſes the particular eſtate, that being 


neceſſary to ſupport the remainder. H. 6 24. b. Bro. 
Grants 133. But if the conveyance can have another ef- 
fect, the deed ſhall be good to that purpoſe, though the par- 
ticular eſtate be void: thus a deviſe to a monk for life, re- 
mainder over, is not void; though the monk cannot take, it 


ſhall be good for the remainder- man. But in the preſent 


caſe the recovery itſelf is void, becauſe it can have no other 
effect but to paſs an eſtate to a papiſt; and ſince the recoverors 


cannot take for his uſe, they cannot take at all. 


The matter therefore may be reduced to this dilemma; 
either the eſtate-tail is barred, or is not barred. If it is 


"barred, the fee is in the recoverors, and the ſame moment in 
lord Derwentwater. If it is not barred, then the tail conti- 


nues, and conſequently is forfeited by his attainder. 
My brother calls this a relative clauſe ; but 1 can find but 


to 
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to do with purchaſers, but is uſed only to ſhew that the 
ſame perſons (papiſts I mean) are concerned in this as well as 


the former clauſe. - Indeed there are other words in it, which 
can have no relation to purchaſes; ſuch as the words truft and 


ſuffered. _ - Et | 
It was faid the word ſi frei may be underſtood of ſuffered 
by diſſeiſin; though I ſhould allow of this, yet it does not 
follow that it does not extend to common recoveries too. In 
truth the word is applicable to both caſes, and many others 
as in Magdalen College caſe; where the words of the ſtatute 
are the ſame as here, and held that a fine and non-claim is 


within the word ſuffered : otherwiſe it would be to no pur- 


pole to prevent alienations, if by ſuffering a fine to be levied, 
and five years to paſs without claim, the eſtate might be 
paſſed. > ent 

No et us conſider whether the intereſt gained by this re- 
covery ſuffered by lord Derwentwater himſelf, is not to the 
purpoſes of this act, the ſame as if he had gained it under a re- 
covery ſuffered by another. I think it is; it is an act by 
Which he procures to himſelf a larger and more valuable eſtate 
that He had before ; and he gets it too by taking away from 
another perſon ; as Do. & Stud. expreſsly Five, he pets 
what he has from the -remainder-man. , It makes no dif- 
ference that all this acquiſition is only in the ſame lands ; for 
a larger ahd better eſtate in the ſame lands js all one in this re- 
ſpe; as a new acquiſition of new lands from a ſtranger. 
Thus where, one deviſed lands to F. S. for life, and ull other 


my lands to B. it was held, All. 28. 1 Lev. 212. that the 


reverſion of the lands before deviſed to J. S. for life paſſed; 
becauſe a further intereſt in the ſame lands was conſtrued 


by law as ſo much new land, 


Suppoſe the remainder-matt had conveyed his right to tha 


ate earl ; can any one doubt whether this had been a new ac- 
uiſition within the ſtatute? Now where is the difference, 
whether he gains the ſame thing by his own act, or the act of 
another ? It is equally in both caſes a riew hereditament, 
which he has acquired in the ſame latids; and that is the ſame 

as other lands. 2 Ven. 286. 8 
It is ſaid that this ſtatute had no intention to take any thing 


away from the papiſts which they had, but only to prevent 


their having any more lands; and that to ſuffer a recovery is 

a power and right inherent in every tenant in tail. 

To this I anſwer; The ſtatute does not (nor does my 

argument need it ſhould) reſtrain a papiſt from ſuffering a re- 

covery to the uſe of a proteſtant. But whether it intended 
Vol. I. | r | take 
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take away this power, when it is to be uſed for the benefit of 
a papiſt ? is the queſtion. To ſay there is no expreſs intention 
to prejudice the preſent right of papiſts to their eſtates, is of 
no weight; becaule whatever is comprehended under the ge- 
neral incapacity put upon them by the ſtatute, has the ſame 
force as if it was actually named; and I think I have proyed 
that the preſent caſe is ſo. | 


It- may be faid that the parliament intended not to take 
away any right from proteſtants ; but yet we ſee it does, for 
It prevents their ſelling to a papiſt, who may offer more for it 


1 Geo. 1. e. 30. than another. So in the ſtatute 1 Geo. againſt traitors, it 


was far from the principal defign of that ſtatute to injure good 

ſubjects and proteſtants ; and yet it has taken away a real in- 
tereſt from them, for it veſts all eſtates-tail of traitors in the 
crown in fee, whether the remainder or reverſion be in a 
proteſtant or a papiſt; it is the conſequence of the ſtatute, 
and it cannot be helped. 


Hut to make this objection the ſtronger, it is ſaid, that this 
right of ſuffering a recovery is ſo cloſely connected with the 
very eſtate of a tenant in tail, that it cannot be taken away 
by a condition. | | 


agree ſuch a condition generally is void, but not where 
it reſtrains the alienation to a particular perſon. This is our 
very caſe, The ſuffering a recovery is left open for the uſe 
of proteſtants, but reſtrained only as to a particular ſort of 
perſons, Whether a recovery by a papiſt tenant in tail to 
his own uſe, is not one ſuffered for the benefit of a papiſt, as 
well as where it is ſuffered for the uſe of another papiſt ? is a 
queſtion not at all affected by this objection : nor does the 
ſtatute regard whether it be by a papiſt, as my brother ima- 
gines, but if it be to or for a papiſt, it is ſufficient, 


I would now conſider whether the law has not ſome known 

ſpecies of incapacity, under wh ch the caſe of the papiſts 
upon this ſtatute may be ranked. I think it has, Capacity and 

incapacity, to purchaſe, haye been long known. in our law, and 

ſignified certain preciſe conditions or circumſtances of perſons, 

which lawyers have been at no loſs to determine, When this 

ſtatute therefore incapacitates certain perſons to purchaſe, it 
muſt be underſtood to put them into the fame condition, int 

this reſpect, as thoſe were in whom the law formerly took 

notice of as incapable of purchaſing ; ſuch as monks, and 

other religious perſons. And the parliament ſaems to have 
had their eye upon theſe ſort of perſons; and to lead us to 

make this compariſon, in uſing the ſame form of :expreſfion to 
deſeribe the incapacity in this ſtatute, which is made uſe of bx 
S 
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the 31 Hen. 8. c. 6. which enables monks to purchaſe after 
deraignment. The papiſts then are to be conſidered irr the 
ſame condition as monks, and as ſuhtantia non recipit majus 
aut minus, the incapacity to purchaſe muſt be equal in both: 
and conſequently he can no more take an eſtate by virtue; of a 
common recovery, by homſoever ſuffered, than a monk 
could have taken it. , 

I cannot imagine how the danger of perpetuities comes ts 
be laid in the way. Nobody pretends that a recovery to the 
uſe of # proteſtant is prohibited, and as long as papiſts are at 
libefty to ſuffer them, tho? with that limitation, they may mort- 
gage, they may ſelf; or any ways load their eſtates, and ſo carry 
forward the very end and purpoſe of the ſtatute, which' was 
to remove the land of the nation out of popiſh hands, by 
6bliging thetn' to ſell; nor is this any real damage to the 
papiſFhimiſelf, ſince th6iigh'he parts with his land, he has an 
equivalent for it. * 


It has been ſaid by ſame of the counſel, that this point was 
determined in the caſe of Thornby v. Fleetwood: but this 
objection was never made in that caſe, and indeed it had 
been very impertinent ; for firſt, ' one of the recoveries in 
that caſe was before this ſtatute ; but if both had been ſince, 
. gn not have made for the plaintiff; becauſe if they had 
een void, it would have given him no title, for then Charles 
lord Getard had been ſeiſed in tail, and the heir in tail is now 
living: but the true point in that caſe is, whether lord Gerard 
took any eſtate at all, ſo as to enable him to ſuffer a recovery, 


Another objection has been. made, that to deſtroy this re- 
covery of lord Derwentwater, would be dangerous to many 
teſtant purchaſers, who have come in under ſuch titles. 
ut whatever this might have been formerly, it is now re- 
moved by the ſtatute 3 Geo. cap. 18. which ſecures proteſtant 
jurchafers; and looks backward as well as forward, by enact- 
That no purchaſes made or hereafter to be made by 
“ proteſtants of papiſts ſhall be impeached, on account of 
« any. diſability the papiſts were laid under, either by x Fac. 
or our ſtatute.“ - 


Having thus anſwered the inconveniencies urged on one 
fide, let us now fee whether there are no unanſwerable ones 
of the other. And I think there are; for, 1. To eſtabliſh 
this recovery, is to give papiſts a pawer of cutting off pro- 
teſtant retnainder-men, and ſo far taking away the very 
Knded inteteſt of proteſtants. 2. They will be able by this 
means to turn the courſe of deſcent, as it ſhall ſerve the pur- 


boſe of removing the eſtate out of 2 proteſtant into a 1 | 
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line. 3. They will have a power of making themſelves te- 
nants in fee; and, upon occaſion, to diſtribute freeholds in a 
county, and influence the ſtate of our legiſlature by the votes 
they make at their election. 4. It puts the heir too much in 
the power of the anceſtor, who may make uſe of his liberty 
with a view to prevent the converſion of his ſucceſſor, | 
Upon the whole, I am of opinion this recovery is within 


the words of the ſtatute, both as a purchaſe, and as a greater 


and better eſtate which is gained from the remainger-man, 


and turns to the benefit of 2 papiſt For the danger can never 


be the leſs, where he gets it for nothing, than where he pays 
a valuable conſideration. If it be within the words, why is 
it not within the meaning? Is not the meaning to be col- 
lected from the words, and the words to be interpreted ac- 
cording to law ? It is certainly right, what the judges ſaid in 
Roper's caſe, that the wards of a ſtatute are to be taken in a 


legal ſenſe, unleſs the intent appears to the contrary ; and to 


ſay the acts of a ſtranger only are reſtrained, and not of the 
papiſt himſelf, is to ſpeak without any warrant from the ſta- 
tute, for that makes no ſuch difference, but leaves the per- 
fons conveying, all upon the ſame foot, with no other regard 


but to whom it is conveyed, 
I would now mention ſome caſes to juſtify and clear my opi- 
nion. Roper's caſe I apprehend is much ſtronger than this; that 
was a deviſe of lands to truſtees to be ſold, and after payment 
of debts and legacies the ſurplus was to go to a papiſt; and 
it was adjudged in the Houſe of Lords that this deviſe of the 
ſurplus was void, not upon account of the poſſibility that the 
papiſt might have the land itſelf; for in ſuch cafes, if the 
chancellor takes care that the truſt be executed, and the land 
ſold, the papiſt can never have the land; and in fact the land 
was ſold when that cauſe came into the Houſe of Lords; fo 
that it was really but a pecuniary demand: but becauſe of the 
connection with land, and becauſe it might draw that along 
with it, it was held to be within the ſtatute. And in the 
preſent caſe here is a greater and more valuable intereſt in 
land gained by a papiſt, which makes it much ſtronger. 
Another caſe I ſhall mention, was Humphrey's caſe, which 
came out of the northern circuit to be argued above. Leſſee 
for ninety-nine years, yielding rent, ſurrendered to a papiſt 
the * fee, and held; nothing paſſed, and the ſur- 
render void. It was held ſo by my lord chief baron Ward. Now 
J would obſerve, that in that caſe the reverſioner did not take 
by purchaſe, but the benefit which accrued to him was by a 
merger of the term; but becauſe it was an enlargement, and 
2 bettering of his eſtate, it was held to be within the ag 
eee ee eee eee h 
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And where is the difference, whether his eſtate be enlarged be- 
fore or behind, by the addition of a particular eſtate, preceding, 
intervening, or coming after his own ? The only thing that 
is material is the increaſe, and there is that in our caſe as well 
as in the other.. * 

To conclude, the words of this ſtatute are general, and 
as large as could be contrived to take in all conveyances, and 


„ 


to obviate ſuch objections as are now ſet up. The rule of 


law in conſtruction of theſe ſtatutes warrants the taking them 
in a full latitude ; for its being a penal law will intitle it to 
no favour, where religion and the public are concerned. 
And ſo it was in Foſter's caſe, and Magdalen College caſe. 
The ſtatute takes in both conſiderations: it is made for the 
preſervation of church and ſtate, and therefore is to be car- 
ried to its utmoſt extent. ä 


For theſe reaſons I am of opinion, that the claim was 
well diſallowed, and conſequently the decree of the commiſ- 
ſioners ought to be affirmed, 


Mr. baron Montague's argument. This is a caſe of great 
importance, as it is on the conſtruction of a ſtatute, which, 
though made twenty years ago, has never yet been fully con- 
ſidered : and it is of difficulty too, becauſe two learned 


judges have already differed, and I believe I ſhall differ from 


both in many points, 


It appears, that at the time of ſuffering this recovery, 
there was a marriage ſettlement on foot, and it is evident to 
me, that the recovery was had for that end. Lord Der- 
wentwater was tenant in tail of an antient family eſtate, with 
remainders over. When a treaty of marriage was on foot 
between him and fir John Webb's daughter, in order to 
make a jointure and proviſion for the marriage, he agrees 
according to the common method of conveyances, to make 
a tenant to the precipe, in order to ſuffer a recovery, and 
declares the uſes to himſelf for life, then to his wife for life, 

mainder to the claimant as firſt ſon in tail. Such recov 
was had, and the marriage took effect : he was attainted of 
high treaſon ; and the queſtion is, whether the eſtate is for- 
feited, ſo as tq exclude the firſt ſon of the marriage? 


For my own part, I think the matter will come to this di- 
lemma, either lord Derwentwater took by virtue of this ſet- 


tlement, or he did not: if he did take, then it was for 


life only, and he could forfeit nothing but an eſtate for life 


ke did not take by virtue of this ſettlement, hat hindered 
him ? The ſtatute, fay they, of 11 C 12 . 3. which makes 


him 


2. N 6.4 1 3 Whole argu- 
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bim incapable of purchaſing; and if ſo, then nothing was in 
dien to forfeit. 


The only way of avoiding this bes, is that which 
brother Forteſeue has taken, = ſaying, that not only the 
uſes to lord Derwentwater himſelf are void, but the whole 
conveyance is void alſo : nibil aperatur by all this: here 
has been a bargain and ſale to make a tenant to the præcipe, 
At recovery | ſuffered, uſes: declared, and all this comes to 
nothing. This I take it is the foundation of the judgment 
given by the commiſſioners, But ſurely he that "ebtifiders 
the words of the ſtatute, which ſays only, © That all eſtates 
and intereſts for a-papiſt' ſhall be void, but mentions no- 
thing of the conveyance itſelf, carmot be of thiat mind. But 
it is faidtit amounts to the ſame thing in the preſent caſe; 
for if the uſes are made void, and he is diſabled to take, and 
ſo the conveyance carries nothing, it is really making the 
conveyance itſelf void: and the caſe of a monk is put to 
ſupport this, where a leaſe to him for life, remainder over, 
is void as to the whole. conveyance, on account of his inca- 
ity. I agree it is fo where the conyeyance is to a perſon, 


arg. capable of taking; and ſo if in our cafe the conveyance had 


been to a papiſt, this might have been true; but here are 
perſons capable of taking concerned in this convey- 
ance: there are ſeveral remainders over that may be good, 
fince they are to perſons who do not yet appear to be papiſts, 
and. the prefent claimant is young, and may become a pro- 
teſtant; there are alſo truſtees to preſerve: the remainders 
from the ceaſing} or forfeiture of the particular eſtate. So 
that, I cannot ſee that lord Derwentwater's incapacity will 
make, the Whole conveyance void, When it may, and was in- 
tended to ſubſiſt for other rs than” that of paſſing ark 
eſtate to à papilt; 
Let us conſider this whole conveytnce'particutirly: Here 
-- isffirſt” a bargain and ſale to Vaux, for a valuable confidera« 
uon (, 57.) ; he is a proteſtant; therefore without doubt, 
_ every” thing is right thus far, to veſt the eſtate in him, and 
make him tenant to the præcipe. Suppoſing now the ſub- 
| ſequenit recovery intirely void, the eſtate then remains in 
_ This pg appears evidently from Poutter's cafe; 1 Co. that 
though ſuperſtitious uſes are void, yet if a penny had _ k 
given as a. conſideration, . it would. be ſufficient to paſs, the 
eſtate abſolutely to. the feoffees to their own. uſe; ee e 
Would revert - the feoffor. In our caſe the conſideration; 
is greater, for 5. was actually, paid. And this ſhews that 
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t then the bargainee is ſeiſed of this eſtate, it muſt be out 
of lord Derwentwater; and it cannot be otherwiſe, unleſs 
the precipe be ill brought againſt Vaux. 8 
The next thing is the recovery, and this is gained by one 
Ridley. He too is a proteſtant capable of taking, and conſe- 
quently the recovery veſts the fee-ſimple in him. Should 
now the uſes of this be void, the conſequence would be that 
lord Derwentwater would gain nothing by it, and it would 
make him incapable of lofing any thing alſo, fince all the 
eſtate he had is paſſed away to others already. | 


+ Brother Page 7 that it is the right of tenant in tail to 
ſuffer a recovery: I agree it is ſo, with this limitation, that 
no act of parliament declares his ſuffering it a forfeiture, as 
in the caſe of a tenant for life. But how comes it to be his 
right ? It is the right in common juſtice of all mankind, to 
bring a precipe when they have a better right than the te- 
nant in tail; and when the recovery paſſes againſt him, it is 
becauſe in intendment of law the demandant has the better 
right. This is the ground of the judgment, and this is the 
true reaſon of its being a bar to the remainder-man, as well 
as to the tail, The demandant recovers a clear fee ſimple 
(on which no remainder can depend) without any regard to, 
or being at all affected by the particular limitations of the 
eſtate of which the tenant was ſeiſed. All the dependants on 

the eſtate - tail can have nothing to ſay to him, who comes 
in under the recovery paramount to the tail. 


My brother who argued firſt, mentioned the cafe of Benſon 
v. Hodſon, in 1 Mod. but did not make uſe of the point re- 
ſolved by the court, but only the ſaying of lord Hale, in re- 
lation to recoveries, I never found my opinion on the 
diftums of reporters, in which they ate very apt to miſtake 
the words and ſenſe of the judges from whom they take 
them ; and ſo jt ſeems to be in that caſe. Lord Hale is 
there reported to have faid, that the recompence in value is 
not the reaſon why common recoveries are bars to the re- 
mainder-men, but becauſe thoſe are conveyances excepted 


out of the ſtatute ds donis, But it is the text of Litt. F. 688. 


that if tenant” in tail ſuffered a feigned recovery, the iſſue 
might falſify it in a formedon. This thews, tnat at common 
law, ſuch recoveries as we now make uſe of to bar eftates 
were not known ; and therefore it would have been ridicu- 
lous in the ſtatute de donuts to have excepted recoveries, fince 
common recoveries were not uſed, and recoveries on 


title could not be imagined- to be included, If iffne was 


taken on the diſſeiſin alledged in the writ of entry, and 
found for the demandant, and fo the recovery on a point 
4:4 
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tried, this at common law would bar the iſſue, there lying 
an attaint againſt the jury, though where it was by default 
it would not. But afterwards another middle way was 
found out, and. favoured by the judges, to prevent the in- 
tonvenience of petpetuities ; and that was; where the tenant 
in tail appeared and vouched over; arid the vouchee made 
default, and ſo there was a judgment for a recompence to 
one, and for the land demanded to the other. "This judg- 
ment, though by default, and without iſſue tried, was held a 
bar on account of the recompence in value. 


My brother Page's notion of lord Derwentwater's coming 
in under this recovery by operation of law, as ſomething 
diſtin& from either a purchaſe or deſcent; is very new and 
uncommon. One of his inſtances ,of an. eftate paſſing in 
that manner, is the cafe of a tenant by eſcheat : but I think 
my brother Forteſcue's opinion is right as to that, for he 
certainly comes in by defcent, in loco beredis. 

But why is nof this taking by the recovery a purchaſe ? L 
wonder how that can be made a queſtion amongſt lawyers : 
is not this the very p int in Shelley's caſe, where old Edward 
Shelley is adjudged to be a purchaſer of a new eſtate, by 
ſuffering a recovery ? | $34 

But then the queſtion is, whether this be a purchaſe with- 
in the meaning of the ſtatute ot king William? As to that, 


J think I need not enter into it, becauſe the caſe turns upon 


the dilemma I mentioned before. 

My opinion is, that the conveyance and recovery are good; 
and if my lord Derwentwater gained any eſtate, it was but 
for hfe; if he gained none, he had nothing to forfeit : ſo 
that taking it either way yo being now dead) the commiſ- 
fioners had no right to ferze this eſtate, and conſequently 
their decree ought to be reverſed, | 3 
Mr. juſtice Tracy's argument. I am of the ſame opinion 
with my brother who argued laſt, that the decree of the 


commiſſioners ought to be reverſed. 


The queſtion is, whether the recovery be void. or not? 
which depends on that part of the ſtatute, by which every 
papiſt is diſabled to purchaſe in his own or another's name, 
and all eſtates, terms and intereſts had, done and ſuffered for, 
his benefit or relief, are made void. I take this to be one 
entire clauſe, and the latter part put in only to explain and 
enforce the former; and there was great reaſon for it. 
The firſt part only diſables papiſts ta purchaſe lands, but 
not intereſts or profits out of lands; and therefore the latter 

2s 
the 
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the lands themſelves. But if the latter part is to be con- 
ſtrued as a diſtinct independent clauſe, then the firſt part 
would: be rendered wholly inſignificant; ſince the latter has 
all that the firſt has, and much more. So in i Fac. 1. c. 4. 
from whence this clauſe is taken, perſons pailing or ſent 
into popiſh ſeminaries beyond ſea, are made incapable, as to 
themſelves only, and not as to, their heirs, of inheriting, 
Durchaſing, or taking any manors, lands, &c, © and al 
« eſtates, terms, and intereſts made, ſuffered or done to or 
for their benefit and relief, ſhall be void.” Now. this 
muſt be taken ail together but as one entire clauſe, for other- 
wile the latter part will be a repeal of that part of the fore- 
going, which makes them incapable only as to themſelves, 
and not as to their heirs, 


But now as to the meaning of the clauſe before us. It 
ſounds ſtrange to me, that the act of the tenant in tail him- 
ſelf on his own eſtate ſhould make him a purchaſer of it. A 
purchaſe I take to be ie rei alterius, either by free- gift 
of the former owner, or for a valuable conſideration. 1 {nff. 
18. . But what is a common recovery? It is nothing but a 
common conveyance, and the only method which the law 
gives the tenant in tail of , enjoying his eſtate in its full latitude; 
and it is as much the proper conveyance of a tenant in tail, 
us a feoffment is of a tenant in fee- ſimple, and therefore very 
unlikely to be reſtrained by the general words of a ſtatute. 1 
think it could not be the intent, ſince there are no expreſs 
words to that purpoſe ; and I am the more inclined to ſuch 
an opinion in this caſe, becauſe it appears to me, that ſuch a re- 
ſtraint, inſtead of promoting any erid of the ſtatute, ſerves to 
defeat its principal deſign; 

The ſtrength of all that has been ſaid to bring the recovery 
within the difabling clauſe lies in this, that the fee gained is a 
new and greater eſtate than lord Derwentwate rliad before, and 
ſo makes him a purchaſer. 

But this is more in appearance, than in the nature of the 
thing. I think the recovery cannot be ſaid to give any new 
eſtate, becauſe it operates only by way of bar; and an eſtate 
or intereſt barred is extinct and gone, and cannot properly be 
ſaid to be transferred. The ſuffering a recovery is no more 
than making uſe of that very power which the law had given 
him over his own eſtate, and when he has by this gained the 
fee, he has in reality got no greater intereſt in it than he had 
before; the courſe of deſcent only is altered, ſo that it ſhall 
now go to one ſort of heir, whereas during the continuance 
of the tail it would have gone to another: but as to himſelf, 
he had the whole eſtate obſolutely at his own diſpoſal before, 
r Q and 
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and he has no more than that now. How then can this be 


ſaid to be a purchaſe, eſpecially in ſo penal a law ? 


But if this is a new eſtate, from whom does it come ? Not 
from the remainder-man or reverſioner, for their eſtate is 
one and extinguiſhed. And therefore the caſe of a grant 
No the reverſioner of his reverſion is very different, and fo 
of a. ſurrender of a tenant for life to the reverſioner; in 
both which caſes there is an eſtate really taken from ano- 


ther man by his own act and conſent. So in lord Lin- 


coln's caſe cited by my brother Forteſcue : he had deviſed 


the eſtate, and then made a leaſe and releaſe to the uſe of him- 
ſelf and his heirs ; atid it was held to be a revocation of the 
will. But this would be the ſame, if a man after making his 
will makes a feoffment to the uſe of himſelf and his heirs ; 
this is a revocation, becauſe it ſhews an alteration of his 
mind, but yet in that caſe it is confeſſed he would be in of 
the ſame eſtate. | en 

The recoveror is merely a nominal perſon, which the law 
requires, in order to fulfil the ſolemnity of a recovery, but 
has nothing at all to do with the eſtate; and if the tenant 
makes no declaration of uſes, the law will do it for him, for 
the eſtate paſſes only from the tenant in tail, and not at all 
from the recoveror ; and fo it was held in the caſe of Abbot 
v. Burton, Salk. 591. | | 


The caſe of a feoffment and refeoffment is very different ; 
becauſe the eſtate in that caſe was once really out of the feof- 
for, and when it comes back again by the expreſs act of the 
feoffee, it comes as a perfectly new eſtate : but in our caſe, in 
conſideration of law, the eſtate was never out of the tenant in 
tail. The bargain and ſale to make a tenant to the præcipe 
are but one conveyance, and to whomſoever the uſe is limi- 
ted, he takes immediately from the teuant in tail. 


T'cannot think the lord by eſcheat comes in by deſcent, as 
has been ſaid; there is no foundation for it in Co. Litt. 18. 5. 
He only ſays, that ſuch an eſtate differs from one by purchaſe, 
becauſe he comes in by operation of law, as be does that 
comes in by deſcent. But this does not prove that the lord by 
eſcheat comes in by deſcent. 


But now if the law itſelf, as I have ſaid, would make a 
declaration of ufes of the recovery to the tenant in tail, in 
fee, which can be nothing but the old eſtate which he had 
before this conveyance ; it is the ſame thing if there be an 


. expreſs limitation in the ſame manner as the uſes would have 


reſulted. This was adjudged upon two ejectments in the caſe 
of Godbolt v. Freeſtone, 3 Lev. 406. A man ſeiſed ex parte 
LT | 1 285 materua 
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materna makes feoffment to the uſe of himſelf for life, 
remainder to his wife for life, remainder to -the iffue of 
his. body, remainder to his own right heirs. He and his wife 
died without iſſue, and the queſtion was between the heir of 
of the part of the father, and the heir of the part of the mo- 
ther; and held that this was the old uſe remaining in him; 
and there was no difference whether the uſe be by expreſs li- 


mitation, or implied by the law without limitation, and there- 
fore ſhould go ex parte materna. 


Some ſtreſs has been laid on the word ſuffered in the ſta- 
tute, as particularly adapted to the caſe of a recovery ; and I 
ſhould think this of ſome weight, could that word be applied 
to no other recovery but this. But there is room enough for 
the uſe of that word, without taking in the preſent caſe : it 
may be applied to the caſe of a fine; to a recovery of a 
ſtranger's eſtate by a papiſt, fairly or by colluſion ; and in 
general to all recoveries whereby a papiſt is to gain ſome 
really new eſtate. 


But if this recovery ſhould be ſtrictly within the letter of 
the ſtatute, yet I do not think it is within the meaning of it, 
The intent of the ſtatute was to take away the capacity pa- 
piſts had of acquiring new eſtates, not the power of diſpoſing 
of their old ones : and on this ground I conceive there ma 
be ſeveral caſes put, where even new eſtates may be gained, 
and yet not be within the meaning of the ſtatute : as if a 
papiſt had before the ſtatute made a ſettlement to himſelf for 
life, with remainders over, and a power of revocation, and 


after the ſtatute he had executed that power; he has now 


gained a new eſtate, and yet, as this is only making uſe of 


the power he had over his own eſtate, I think it will not be 


within the ſtatute. Suppoſe a papiſt ſhould in an ejectment 
recover an eſtate, will any body ſay this is within the ſtatute ? 
Or ſuppoſe before the ſtatute A had a particular eſtate, with 
a condition of accruer of the fee on performance of a certain 
act, ſhall he not perform this and gain the fee to himſelf, 


notwithſtanding the ſtatute ? Surely he ſhall, for the ſtatute 


had no retroſpect to take away any right veſted in a papiſt. 


Another reaſon why I think it not within the ftatute is, 
becauſe it will not anſwer any end of the ſtatute to conſtrue 
it ſo. The end of it was to leſſen the papiſts property in 
land; but how can this be anſwered by forcing them to con- 
tinue their ancient eſtates? By virtue of the tenancy in tail, 
8 have an equal ſhare of power and influence in the country 
A8 


they had the fee. They have the ſame power in elec- 


tions: they may give freeholds, and not only make votes, 


but even give capacities to ſtand as candidates for an election; 
| 2 2 for 
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Mr. juſtice * 
Powys's argu- 
ment, 


HILARY TERM 6 Gro, 
for he may make them an eſtate for life, and T am apt ta 
think a tenant in fee will go no farther. 


But not barely to ſay this conſtruction will not anſwer the 
end of the ſfatute, I am bold to fay this conſtruction will in 
a great meaſure defeat it, by _ the eſtates of papiſts 
much more ſecure than they were before : by allowing theſe 

coveries, all papiſts in remainder and reverſion are cut off; 

the eſtate becomes aſſets in the hands of the heir : it is liable 
to charges in favour of younger children ; and all forts of 
incumbrances, which are excluded by the continuance of the 
tail, are let in: and it: is ſubject to more forfeitures, particu- 
larly for felony, which the tail is not liable to: and thus by 
loading the eſtate a papiſt will be at laſt obliged to ſell, and 
then the end of the ſtatute is anſwered. 


No argument can be drawn from the unreaſonableneſs of 
putting the remainder-man and reverſioner into the power of 
the tenant in tail, for we ſee the ſtatute of forfeitures has 
taken no care of them at all ; ; and why we ſhould be more 
ſolicitous for them than the legiſlature was, I can ſee no 
reaſon. 


The cafe of Roper v. Radcliffe, I think not at all like 
this ; the true reaſon of that judgment was, that if he had 
taken b the deviſe, it was looked on in nature of a pur- 
chaſe of the land itſelf. My brother Forteſcue ſays, the eſtate 
was ſold before the hearing in the Houſe of Lords, but I 
do not know that. 


This ſtatute is now twenty years old, and many purchaſes 
made under ſuch recoveries as theſe, which were never que- 
ſtioned till now : and though there 1s a ſtatute lately made 
for the ſecurity of ſuch purchaſers, yet I cannot but pay a 
very great regard to the opinion of ſo many learned men, 
who have gone on in this method ever ſince the ſtatute, 


As to the point of the reverſion in fee, expectant upon 
the intermediate remainders, being now let in by this reco+ 
very, it was mentioned by the counſel ; büt J ſhall not give 
my opinion upon it, becauſe I think it not neceſſary: and 
beſides it is a very important point, only the caſe of Sym- 
monds v. Cudmore goes a good way to prove it. 


Upon the whole, I think this recoyery to the. uſe of —— 
Derwentwater in fee was good, and therefore the, decree o 
the commiſſioners. ought to be reverſed, 

Mr. juſtice Powys's argument. Before I deliver, my opi- 
nion, I would juſt take notice of what is agreed in this 
cauſe; Which is, 1. That a papiſt may ſuffer a recove 
aer to make a title to a yh n. And, 2. Ph 
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if the recovery had been declared immediately to the uſe of 
lord Derwentwater for life, &c. prout the ſettlement, it 
would have been well enough, which I take to be a great 
conceſſion. | 


I am of opinion to allow the claim. There have ſome 
things been mentioned in this caſe, that ſeem not ſo neceſſt 
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to be inſiſted on, becauſe that which I take to be the main 


point is not affected by them. As, whether the eſtate is ſo 
fixed in the tenant. to the præcipe, as to continue in him if 
the recovery ſhould be void ; but I take it, the whole con- 
veyance is of a piece, and muſt ſtand or fall together; and if 
the recovery is made void, I think the whole conyeyaance 
mult be ſo too, 


Another matter not ſo neceſſary is, quid operatur by all 
this ? Whether under this recoyery lord Derwentwater is in 
of his old, or a new eſtate ? I ſhall take no notice of this, 
but go directly to that which will determine the whole caſe. 
And I am clearly of opinion, that the recovery ſuffered in this 
manner is not within the ſtatute, 


Originally an eſtate-tail was fee-ſimple conditional ; and the 
tenant had the ſame power of aliening it after iſſue had, that 
a tenant in fee-ſimple now has. It was this pote/tas alienandi 
that was ſtruck at by the ſtatute 4e donis, which had no in- 
tention to alter the nature of the eſtate, but left it to conti- 
tinue as it was before. Salk. 619. 


But then they began to feel the inconvenience of perpe- 
tuities, and upon that they looked out for a method to trip 
up the ſtatute de donis, and make theſe intailed lands capable 
ot being purchaſed. For this purpoſe common recoveries 
were ſet up and allowed, and theſe are ſaid, Salk. 338. to 
have taken off the protection of the ſtatute de donis, which is 
as pretty an expreſſion as I have met with. And the uſe of 
theſe recoveries for that purpoſe is grown ſo common, that 
they are now looked upon merely as a method of conveyance, 
by which the power of alienation that tenants in tail have over 
their eſtates is to be exerciſed ; and the eſtate conveyed 1s not 
ſuppoſed to ariſe out of the eſtate of the recoveror, but of the 
tenant in tail only, Hence it is, that recoveries have all along 
been conſtrued moſt favqurably, not only under the notion 


of a judgment in a ſuit at law, but as a common aſſurance ; 


and Cromwell's caſe directs the judges not to look into them 
with eagle's eyes. They have been allowed even of advowſons, 
though no precipe lies of them. 5 Co. 40. Ray. 7. The 
preciſeneſs of form which is required in other writs, is not 
pecellary in them. 2 Roll. Rep. 67. Remainders and rever- 

| ſions 
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ſions expeRant on eſtates-tail are ſo much in the power of the 


tenant in tail, that they are of little or no conſideration in law. 

It is ſaid that the recovery enlarges the eſtate, but I deny it; 
for the eſtate-tail is a fee-fimple conditional, as before the 
ſtatute of eim. 2. and that in the eye of the law is equal to 
an abſolute fee-fimple, and therefore capable of being ex- 


for it, It is not an enlargement, but only a removing 
of an obſtacle. | 


Suppoſe before the ſtatute Will. 3. a papiſt had been in 
poſſeſſion of an eſtate defeaſible upon tender of a ring, and 
after the ſtatute that right of tender had been releaſed ; will 
any body fay this is a purchaſe of a new eſtate, and as ſuch 
— void by the act? I believe nobody would offer to aſ- 

it. I: 

As the eſtate is not enlarged by the recovery, fo what is 
gained under it is ſerved out of the old eftate. It is not a 
new eſtate which is gained, but only an excreſcence; as a 
new ſprout can never be called a new tree. Hence all grants 
and incumbrances made by tenant in tail are ſtill charged on 
the eſtate' in fee, It takes them as related to the former 
eſtate ; whereas if this was a real recovery of an eſtate para- 
mount to the tail, all thoſe charges would be gone. 


I think this right to ſuffer a recovery, is ſuch an inſeparable 
intereſt as cannot be taken away without expreſs words. 1 1n/?. 
223. 5. And I am of opinion with my brother who argued 
laſt, that to allow of theſe recoveries is a weakening of the 
popiſh intereſt, for the reaſons which he has given. 


There is another thing proper to take notice of, which 
ariſes out of the ſtatute we fit upon, which veſts the eſtates-tail 
of traitors in the crown in fee. This ſhews the ſenſe of the 
legiſlature as to the tenant in tail's eſtate ; that it is in effect 
the ſame as a fee, and that he is the perfect maſter of the 
whole fee; otherwiſe they would be guilty of an injuſtice too 

t to ſuppoſe them capable of, in ſtripping the remainder-. 
an (who has committed no crime) of his eſtate, merely 
becauſe the intermediate tenant had committed treaſon. 


According to the opmion of the four judges who argued 
for the claimant, the decree of- the commiſhoners was re- 
verſed, and ſuch judgment given as ſhould have been given 
below, viz. that the claim be allowed, 
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Nicholſon ver. Simpſon. 
Intr. Paſ. 5 Geo. rot. 220. 


D EBT upon a bond; the defendant prays oyer of the Whatever is 
condition, which recites, that whereas the defendant materially al- 
had been convicted for unlawfully killing one deer on a place 1 
called Whinnyrigg Ground, in the pariſh of Clifton, in the mitted, 
county of Weſtmoreland, and within the chaſe of the earl of 

Thanet, on or about the 3d day of Auguſt then laſt paſt, and had 

brought a certiorari to remove ſuch conviction into the court 

of B. R. If therefore on affirmance thereof he pays ſuch 

coſts as the ſtatute directs, then the bond to be void: Ouibu⸗ 

lectis he pleads, that the conviction recited in the condition 

for killing a red deer, at the time and place mentioned, was 

never affirmed in B. R. and prays judgment of the action. 


The plaintiff replies, and ſets out a conviction of tlie de- 
fendant for killing a red deer between the la day of July and 
6th M Auguſt, in a chaſe of the earl of Thanet called Ogle- 
bird; alias Whinfield, in the pariſh of Clifton, in the coun [ 298 ] 
of Weſtmoreland, which was removed into B. R. and af- 
firmed : and then avers, that the defendant never was con- 
victed for killing any other deer in the ſaid chaſe, or any part 
thereof; that the deer and the killing mentioned in the con- 
viction are the ſame with thoſe in the condition; that the 


place 
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place called Whinnyrigg Ground, mentioned in the condition, 
lies in the chaſe called O lebird, alias Whinfield, in the 
conviction" mentioned; that te- Chaſe in the cönviction and 
condition are the fame ; knd the parties the ſame both in one 
and the other, 


The defendant in his rejoinder craves oyer of the con- 
viction, which is ſet forth in hæc verba, and — with the 
recital of it in the replication; and then taking by proteſta- 
tion, that the killing in the condition and the kiſting in the 
conviction are not one and the ſame, for plea he ſays (as 


before) that the conviction in the condition mentioned for 


killing a red deer in J/hinnirigg Ground on or. about the 3d 
of Auguſt, was never affirmed in B. R. And to this re- 
joinder the plaintiff demurs. - 


Filmer pro quer*, argued, that the rejoinder was ill; for 
it appears ſufficiently to the court, that the conviction upon 
account of which this bond was given has been affirmed. 
The conviction anſwers the deſcription of the condition in 
every part, but as to the time and place, which are not ma- 


terial variances. 1 Saund. 116. Or if they are, yet it is cured 


by the averments, which have been always allowed in caſes of 
this nature. 4 Co. 71. 8 Co. 115. 114.4. 2. Cro. Car. 501. 
Lutw. 1414. 1419. 3 Lev, 179. Nor does any prejudice 
ariſe from this to the other fide ; becauſe if it be not true, he 
may traverſe the identity: here he had an opportunity ſo to 


do; he has not done it, and ſo has, by his filence, admitted 
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the fact to be as we have alledged; for whatever is materially 
alledged on one ſide, and not traverſed by the other, is always 
taken to be admitted. 2 Jen. 170. Salk. 91. So that, be 


this variance material or not material, either way it is againſt 


him upon this record. 


Agar contra. The averment as to the identity c: can have no 


force, becauſe it is contrary to what appears upon the face of 


the record ; the killing in the condition being in a particular 
art of che chaſe, and the other laid to be in the chaſe at 
ge, ſo the ſame evidence will not ſerve both: beſides, here 
is no averment of the identity of the conviction, but of the 


crime only, whereas a man may be doubly convicted of the 
ſame offence, - 


But if the averment ſhould be taken to have ound the va- 
riances, yet the plaintiff ſhould have gone on and aſſigned a 
breach in the replication ; for as it now ſtands, - the bond is 
not forfeited, unleſs the plaintiff was put to charges, and 
thoſe charges unpaid; and nothing of that appears. 1 ne. 
102. Tel. * Salk, 136. Show. 140. 


Per 


EAS TE R TERM 6 Gro. 303 
- Per Curiam. It is certain that the identity muſt appear to 
us, before we can give judgment againſt the defendant ; but 
though there are variances, yet the averments (which are 
conſiſtent with the record) have ſufficiently ſolved them; It 
would: have. been improper to have averred the identity of the 
conviction, and fo have ſent that to a jury, eſpecially when 
it is conſequentially determined by the other averments, as it 
would have been if the defendant had taken iſſue upon them. 
Then as to the objection for want of a breach in the replica- 
tion; certainly there was no occaſion for that, becauſe the 
defendant has not made his caſe upon the performance of 
the condition, but upon a collateral point by way of excuſe, Vel. 78. 
which admits a non- performance; and it has been often re- Bk 138. 
ſolved, that where the defendant pleads matter of excuſe, , Sid. 180. 186. 
which admits a non- performance, it is enough for the plain- 290. 
tiff in his replication to meet the plea and falſify the excuſe, bo ages moet” 
except in one inſtance (which ſtands upon a particular reaſon) Hob. 198, 199. 
and that is the caſe of an award, where it has been held in- 233- 
deed, that upon nul agard fait pleaded, the plaintiff muſt 1 — = 
not only reply and ſet out an award, but he muſt go farther fendant pleads 7 
and aſſign a breach, that it may appear to be in a good part mauer of ex- Nt 
| : | cuſe, the plain- 5B 
of the award ; for ſince it has been held that an award may 5 
0 * 


tiff need not 


be good for part and void for the reſt, it is neceſſary to ſhew aſſign a breach "8 
a breach of a good part, or otherwiſe the plaintiff has no ©xceP" om 4 
cauſe of action; for the bare finding there is an award will n m 
not intitle the plaintiff to recover. Beſides this, payment | 
of the coſts goes in defeaſance of the bond, and ſhould have W 
been ſhewn by the defendant, being for his benefit. Or if 4 
the replication had been ill, yet the plea is ſo too, for it is 12 
not ad idem, the condition being for killing a deer, and the > 

plea a red deer; and then the declaration muſt ſtand, and the ," 
plaintiff have judgment. 1 


. . i 
Dominus Rex verſ. Nicholſon &a“. 9 


BY a private act of parliament for enlarging and regulating ni 4 
D the port of Whitehaven, ſeveral perſons are appointed 8... 2 
truſtees, and a power is given to them of electing others power which i 
upon vacancies by death or otherwiſe. The defendants take eg o the 
upon them to act as truſtees without ſuch an election as the crown. 

ſtatute requires: and upon a motion for an information in 

nature of a guo warrants againſt them, it was objected by 

the counſel for the defendants, that the court never grants 

theſe informations, but in caſes where there is an uſurpation 

upon ſome franchiſe of the crown, whereas in this caſe the 
king alone could not grant ſuch powers as are exerciſed by [ 3001 


the truſtees ; the conſequence of which is, that this autho- 
rity was no prior franchiſe of the crown. 
Vol. I. 4 $2 To 
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Or der. 


Coſts, 


more juſtices, qualified to act within ſuch city or other place, ſhall be valid, 
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To this it was anſwered and reſolved by the court, that 
the rule was laid down too general, for that reformations 
have been conſtantly granted, where any new juriſdiction or 
a public truſt is exerciſed without authority. "That this caſe 
came even within the defendant's own rule, for all havens 


belong originally to the crown. The public trade and re- 
venue are much concerned in the regulations of ports; and 


there being a particular method of election required, we will 


always keep people up to that method ; and rather than 
ſuffer them to vary from it, we have conſtrued corporations 
to be abſolutely diſſolved: An information was granted. 


Between the Pariſhes of Albrighton and Skipton. | 


PEN appeal from an order of removal made by two 
4 


uſtices (quorum unus) the ſeſſions, reciting that they 
had peruſed the charter of Albrighton ; and it not appearing 
thereby that the two juſtices were either of the quorum, there- 
fore they quaſhed the order of removal. Cat 


Per Curiam. The order of ſeſſions muſt be quaſhed ; not 
for want of any power in the ſeſſions to look into the juriſ- 


diction of the two juſtices, for that they certainly have; but 


becauſe that want of juriſdiction is not ſufficiently alledged ; 
ſince they might have a juriſdiction, though it did not appear 
upon the charter of Albrighton, The ſeiſions ſhould have 
ſaid in general, that it appeared to them, that the two juſtices 
were neither of them of the quorum, and that would have 
been good cauſe to quaſh the order of the two juſtices *. 


Davila ver. Herring, 


PON trial of the iſſue, a caſe was made and afterwatds 
argued in court, but the fact not being ſufficiently ſtated, 

ſo as the court could give judgment according to the juſtice 
of the cauſe, it was recommended to the parties, and accord- 
ingly they agreed to go to a new trial ; where the plaintiff 
was nonſuited. And now the queſtion was about the coſts, 
Whether the maſter ſhould tax the common coſts of a non- 
ſuit, or take into his conſideration all the former proceedings. 
And upon motion for the court's direction to the maſter it 


But by the ſtatute of 7 Geo. g. c. 21. this is in part remedied; for if in 
any city, borough, town corporate, franchiſe or liberty, they have one (and no 
more) juſtice actually of the quorum ; all acts, orders, odiedications, warrants, 
indentures of apprenticeſhip or other inſtruments, done or executed by two or 


although neither of the ſaid juſtices ſhall be of the quorum, 
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was ardered, that he ſhould tax the defendant his coſts upon 
the whole, as well with relation to the firſt trial as the laſt, 


| 4/4 tl 
Winter ver/. Lightbound. D 301] 


48. plaintiff obtained judgment of Michaelmas Term If the plaintiff 
1 generally, but was ſtopped from taking out execution be 9 
by an injunction out of chancery ; which being afterwards Jon, fe mut 
diſſolved, he takes out execution tete the laſt day of the ſub- have a ſcire 
ſequent Michaelmas Term; and whether he could do it in f#<ias 


this caſe without a /cire facias was the queſtion, 


And the whole court held the execution irregular, as taken 
out after the year; for the judgment being general, has rela- 
tion to the firſt day of the term, and ſo there is all Michael- 
mas Ferm oyer and above a year. And they ſaid the ſtatute 
of Weſtm. 2. which is infra annum, muſt be computed by How the year is 
calendar months, and not by terms; for it was inſiſted, that“ be computed. 
taking one term incluſive and the other excluſive, there was 
but fgur temp. 5 


It being thus determined, that the plaintiff was without 
the year; the next queſtion was, Quid operatur by the in- 
junction? Which was compared to a writ of error; and 
there it has often been reſolved, that though the party be 
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PER Curiam, The gth & roth V. 3, c. 15. which What is a good 
” limits the time of complaining againſt awards to, the laſt 8:0und to ſer 
day of next term, extends not to ſuch as are made in, pur- ud e 
ſuance of a rule of nifi prius, but only where the ſubmiſſion awards the ſta- 
is by obligation: and nothing is a ground within that ſtatute ute extends. 
for us to ſet aſide an award, but manifeſt corruption in the 1 
arbitrators. We will not unravel the matter, and'examing © 


into, the juſtice and reaſonableneſs of whaj-is awarded. == 


Dominus Rex ver/, Leonard. , ©: $08] 
O an inditment for high. treaſon he had pleaded Not Curia de banco 


51 Eh On adec Hd 
guilty ; but having afterwards procured the king's par- 3 2 
fon, he was brought to the bar, and by conſent of Mr. at- ſignifies the „ 
| Rr 2 torney Nin Beych. 2 


1 
4 


3⁵⁶ 


If the plea does 
got cover the 


whole, and the | 


arties are at 
iſſue; yet if it 
be a record of 
the ſame term, 
the plaintiff 
may ſtill take 
judgment, 


dropped 51. and pleads only a fatisfaQtion for 60/. And 2. 
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it a diſcontinuance. 80 i is Yelv, 5. Carter ay | 
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he waived his former plea, and confeſſed. the india- 
ment: and being then aſked, what he had to ſay againſt the 
court's proceeding to ſentence, he kneeled and pleaded the 
king's pardon under the great ſeal, which was delivered into 
court, and read, and appeared to be upon condition to tranſ- 
port himſelf, and to give ſuch ſecurity fo to do, qual curia 
de banco noftro dirigeret : and the doubt was, whether the 
King's Bench Fox's take the ſecurity ? and upon conſidera- 
tion it was held, they could ; for this defcription was not 
confined to C, B. as if it had been curia noftra de banco ; 


but here no/fro coming after banco, 5 runs in Englith the 


court of our bench; and this being ſpoke in the perſon of the 
king, it amounts to calling it the King's Bench. And a 


juſtice cited articuli ſuper cbartas, e. 5. which ſays, 


juſtices de ſon banke ; and my lord Coke in 2 11. 554 ay 


they mean the King's Bench, 


Woodward verſ. Robinſon, 


6 SE upon ſeveral promiſes, and inter alia upon a note 
for 65. an indebitatus aſſumpfit for 361. 9s. 5d. and a 
2 meruit for carpenter's work and materials, wherein 


e avers he deſerved 364. gs. 54: for the work, and the like 
ſum for the materials. 


The defendant as to the count upon the note pleads, that 
he gave a bond in ſatisfaction of the faid hol. and the plain- 
jd Pry it as ſuch. And as to the ſaid ſeveral ſums of 

d. and 36. 9s. 5d. that he gave a note for fo 


N in n K Alsfaction, and upon iſſues tendered, the defendant 


demurs. 


Upon ſtanding i in the paper, nobody appeared for the de- 
fendant ; but it was obſerved by the court, that there was 


diſcontinuance. And at another day, Strange for the defen- 
dant argued, that there were two diſcontinuances : 1. As ta 
the note for 654. where the defendant in his plea artfully 


In the plea of a note in ſatisfaction, which covers no more 
than two ſeveral ſums of 36/. 9s. 5d. whereas there are three 
ſuch ſums in the declaration. 'Paſth. 4 Geo. Nichols v. Back- 
houſe, in an indebitatus afſump/it, the defendant quoad ſo 


much parcel of the damages, pleads one plea; et quoad fo, 
much, refiduwm, pleads another ; and on error, when it 
ſtood to be affirmed, Eyre juſtice obſerved, that between the 


pleas the defendant had dropped a penny, and the court held 


To 


„5 ⁵˙ ˙ꝛꝛ. ² U WM/e Ä 
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To this it was anſwered and reſolved by the court, that What manner 
as to the firſt part of the objection, there was no diſcontinu- . 
ance, it being pleaded quoad the whole promiſe ; and though tinuance. 
it be in law only an anſwer to part, and by that means a Salk. 47g. 
naughty plea, yet it will not make a diſcontinuance ; ſo 2 * | 
vice verſa, if it be pleaded as to part, it will be a diſconti- enn 
nuance, though in law it is an anſwer to the whole. As to 
the other point, they all held it a diſcontinuance ; but then 
Eyre juſtice obſerved, that it being a record of this term 
the plaintiff might yet take judgment by nhl dicit, for 
much as is uncovered by the plea ; and cited two inſtances 
where it was ſo done, Vincent v. Preſton, Mich. 11 W. 3. Lord Raym. 
rot. 183. and the caſe of Marcas v. Johnſon, Hill. 3 Ann. 716. 
Salk. 180. $ | 

Whereupon the cauſe was adjourned, to give the plaintiff Immaterial 
an opportunity to ſet it right, which he did. And at another . 
day, Strange for the defendant argued, that though the diſ- 
continuance was now out of the caſe, yet the plaintiff ought 
not to have judgment, becauſe, by his replication to the firſt 
part of the plea, he has offered an immaterial iſſue ; the 
declaration being upon a note for 65/. the iſſue offered is, 
whether any bond was given in ſatisfaction of a note for 601. 
and he cited Hob. 113. Kent v. Hall. where in debt upon a 
bond for 10/. 10s. the defendant pleads payment of the 101. 
ſecundum formam conditionis, upon which they were at iſſue, 
and found for the plaintiff ; but a repleader awarded, for that 
the iſſue was not ad idem. And he likened it to the caſe of 
Merril v. Jocelyn, where in debt upon a bond the defendant 
pleaded payment before the day, and found for the plaintiff]; 
but reverſed upon error, becauſe the ue did not leave room 
enough for the jury to find an abſolute breach of the condi- 
tion. And fo it was held in two caſes in C. B. Paſch. 5 Ann, 
Steele v. Manby, Idem v. Hill. | 


Per Curiam. The replication is certainly naught, but 
then ſo is the plea ; and the firſt fault being there, the de- 
Flaration mult ſtand, and the plaintiff have judgment, | 


Moody ver/. Thurſton, C 304 ] 

CCESS was granted to the boaks of the commiſſioners de 
A for ſtating and determining the debts of the army, at g 
the prayer of the defendant, being an officer's widow. © - 

 _ » Bellamy uerſ. Barker. t 

A TER verdict pra quer? for theſe words, Your fa- words nent. 
+ + © ther was a Le rogue, and you are a great wtionablc, 
V rogue,” the judgment was afreſſeg, becauſe not 1 


. 
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miſſiou of pro- 
cbein amy is 
ſufficien t. * 
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Archer verſ. Frowde. 1 
RROR of a judgment in C. B. in treſpaſs and affault, 
by one infant againſt another; verdict pro quer and 
Agne for error, that whereas the plaintiff had appeared to 
proſecute this ſuit by one Iſaac Knight, her next friend, as 
one ſpecially aſſigned by the court ; yet the faid Ifaac Knight 
was never ſo affigned,; nor does any ſuch admiſſion appeax 
upon record. In nullo eſt erratum pleaded. | 


« 


Strange pro quer in errore argued, that the defendant 


having come in gratis, and pleaded in nullo eff erratum, had 
thereby taken away the neceſſity of the plaintiff's procuring 
the return of a certiorari to verify the error, for now the 


fact is admitted, and put in judgment of the court, whether 


upon that ſtats of the caſe thetg de error in point of Jay 


32 u. g. e. go. 


Cro. 30. 641. 
Cro. ar. 61+ 


L 301 J 


Lin. Ent. 488. 


Ir nor 


Though there is a verdict in this caſe for the plaintiff, 
yet the matter aſſigned for error is ſuch as at common law 
would have vitiated the judgment. In the caſe of a perſon 
of full age, want of warrant of attorney was always held tq 
be error, till 32 H. 8: and then ſurely the want of an ad- 
miſſion of a prochein amy is much mare ſo ; becauſe, accord: 
ing to 1 Roll. Abr. 287. a. 2. and many other books, where 
it is ſaid, that the reaſon why an infant cannot authorize an 
attorney to appear for him is, becauſe he is not ſuppoſed to 


be capable of chuſing a proper perſon, and therefore (ſays the 


book) he ſhall have a guardian appointed, againſt whom, he 
may have an eaſy remedy in caſe of miſbehaviour : but be: 
fore he can ſue by prachein amy, there muſt be the appoint- 
ment of the court, and that muſt likewiſe appear upon re- 
cord; whereas in this caſe it is admitted there never was any 
appointment to proſecute this. ſuit. The ſtatute Weftm. 2. 
c. 15. Which appoints an infant to ſue by prochein amy, runs, 
in omni caſu quo minores infra etatem implacitare poſſunt, 
conceſſum eff quod praquinquiores amici admittantur ad ſe- 
quendum pro eis, which in 2 Ia. 261. is taken notice of 
to be thus rendered by Fleta, Seguatur unzs de proguinguio- 
ribus amicis et admittatur ; and this admiſſion, ſays Coke, 


mmuſt be by order of court. 


As this is an error at common law, it lies upon the other 
ſide to ſhew, whether it be within any of the ſtatutes of: jeo- 
fails. There is no ſuch thing mentioned in any of them; 
and there was a caſe, which is a tacit admiſſion, that is not 
within them, and that was Read v. Waldron, in B. R. 
Hill. 6. N. 3. 79t. 249. Treſpaſs by prochein amy, Nat 
guilty pleaded, and a Verdict for the plamtiff: the fame 
N error 
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_ Error aſſigned as here, and upon a certiorari returned, that 
there was no admiſſion, in nullo eff erratum was pleaded : 
but after this a certiorari was awarded ad informandum con- 
ſcientiam curiæ (which need not have been if the verdict 


had helped it) and then an admiſſion was returned, and the 
judgment affirmed. 


But it will be objected, that in this caſe the very fact of 
our aſſignment of errors appears upon view of the whole 
record to be falſe ; for that Iſaac Knight is returned at the 
head of the record to have been admitted to proſecute and 
defend all ſuits in C. B. on behalf of the infant. 


To this I anſwer; that the admiſſion returned is not ſuch 
an one as we have aſſigned the want of for error, which is 
an admiſſion. to proſecute in this particular cauſe; and I 
have an affidavit, that according to the courſe of C. B. there 
muſt be a ſeparate admiſſion in every cauſe to proſecute or 
defend in placito prædicto, and ſuch an admiſſion it is that 
is wanting in this caſe; ſo that to fay here is a general ad- 
miſſion, is begging the queſtion, becauſe a general admiſſion 
is not ſufficient, 


Indeed in this court it is taken, that an admiſſion of a 
guardian to appear in one cauſe will ſerve for others; but 
that depends upon the particular practice of this court, that 
one in cuſtody at the ſuit of A. is bound to anſwer all other 
ſuits againſt him of the ſame term, without a diſtinct proceſs 
to bring him in. But ſtill in ſuits by an infant (which 
muſt be by ſeveral proceſſes) there muſt be ſeparate admiſ- 
lions, for the reaſon fails which ſupports the contrary prac- 
tice in ſuits againſt an infant. And agreeable to this is the 
entry, Rat. 396. a. conceſſum eft quod W. B. ſequatur pro 
F. C. qui infra etatem eſt, verſus H. E. de placito terre ; 
and the admiſſion returned upon the ſecond certiorari, in 
Read v. Waldron was particular, to proſecute that ſuit, 


At common law, before the ſtatute which enabled men to 
make attornies, all parties appeared ſecundum exigentiam 
- brevis, in proper perſon, unleſs where they purchaſed the 
king's writ of dedimus, and that always recited the pendency 
of ſuch a particular cauſe: and in the caſe of an infant, 
Regiſter 172. a. 93. b. 27. B. there are writs to the juſtices 
of C. B. ſignifying that ſuch a perſon is deputed to ſue for 
the infant, and fo requiring them to admit him; and theſe 
recite a ſuit depending between A, plaintiff and B, defendant, 
de placito tranſgreſſionis, or as the caſe is. 


. Wearg contra. In nullo «ft erratum confeſſes no errors 
which are improperly alledged, but as to ſuch it ſerves for a 
n | demurrer 3 


iT Eliz. c. 14. 


L. 


The court ne- 
ver orders a 

poll to be pro- 
duced without 
a particular 
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demurrer; and that we ſay is this caſe, for the error aſi 
is contrary to the record, which runs, et unde cadem Suſanna 
que. infra etat” 21 annorum exiſt per Iſaacum Knight, proxi- 
mum amicum ſuum, per Curiam domint Regis de Banco, nunc 
bic ſpectalittr admiſſum exiſtentem, queritur. &c. Cro. Elix. 
655. held that you cannot affign for error, that there was no 
ack attorney as the defendant has appeared by, becauſe it 
is contrary to the record, which calls him his attorney. 
As to the practice, I am told that when this general ad- 
miſſion was eritered, it was objected to by my client, and 
the officer of C. B. informed him it muſt be ſo: 

But if it ſhould be error at common law, yet it will be 
cured by 18 Eliz. which helps want of warrant of attorney 3 
and this is a caſe within the ſame reaſon. 

Strange replied. There are no general words in 18 Elix. 
and to ſay it extend to caſes of the like nature will be 
making that ſtatute entirely uſeleſs, for the 32 H. 8. c. 30. 
had before helped want of a warrant of the party againſt 
whom the iſſue was tried, but went no farther ; and then the 
making the ſubſequent ſtatute to extend to the warrant of the 
other party, ſhews the judgment of the legiſlature, that ſimilar 
caſes were not within the former proviſion ; and it is ſtronger 
too, becauſe in the 32 Hen. 8. there are general words. 
The recital in the declaration can never be ſet up againſt 
the admiſſion returned at the head of the record, which is; 
Conceſſum eft, that Knight be admitted tam ad proſequendum 
quam ad defendendum, all ſuits by and againſt the infant. In 

ead v. Waldron, there was the fame recital (prout per roll, 
which was brought into court and inſpected .) 


Curia. The practice of this court warrants a general ad- 
miſſion, and there is no inconvenience in it: it amounts to 
the ſame thing, whether the admiſſion be general or particu- 
lar; and no reaſon can be given why it ſhould not be one 
way as well as the other. The judgment of C. B, was 


1 


Broeas verſ. the Mayor and Aldermen of the City of 
London, 


HE plaintiff moved that he might have a copy of the 

poll, and that fir John Ward, who, as mayor; pre- 
ſided at the election, might produce the original at the trial; 
and ſerjeant Cheſhyre pro quer cited two caſes, and produced 
the rules, where a-copy of the poll was ordered to be given; 
and the original to be produced. 12 Ann. ſir Peter Delme's 
caſe, and Trin. 4 Ges. Parminter's caſe, eur; 


N k FT 34 
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Strange contra. As to a copy, they have had it already: 
and as to producing the original, we take that to be an ex- | 
ordinary attempt, becauſe no uſe can be made gf the ori- 
goal which. they will not have the fame zar fe of from a 
copy» Mich. 5 Cee. Rex v. Smith, (on conideration) the Ante 16. 
zurt declared, that where things are evidence of themſelves, 
corporation books, &c. they never will make 2 rule to 
produce the original, unleſs it appears to be neceſſary to be 
inſpected upon account of raſure or a new entry; and ſo it 
was held likewiſe, Mich. 4 Geo. the company of Gunſmiths 
v. Turville, In Smith's caſe indeed there was 2 rule on a 
zuſtice of peace to produce an examination, but that was up- 
an account of the necellity of proving the hand of the party, 
before it could be read againſt him; and in that caſe the court 
was ſo tender, that they would not oblige the juſtice himſelf 
£0 attend, but pronounced the rule, _ od producat, but 
Produci Faciat, the examination at the trial. 

As to Delme's caſe, I obſerve upon the rule, that it was 
made without any affidavit Nam whence we may apprehend, 
there was ſomewhat of a canſent to it: but as to Parminter's 
caſe, I remember there was a juggle about the poll, and ſome 
ſuſpicion of alterations, ſo great, that the mayor attended 
here a whole year upon an attachment for not producing it; 
and that was the particular ground upon which that rule was 


Per Pratt C. J. We never order the original to be produ- 
ced, where the copy is evidence, without ſuch a particular 
foundation as has been mentioned. It was denied in fr Gil- [ 398 } 
bert Heathcote's caſe, and I remember there was a conſent in the 
the caſe of Delme. | | | 6 a 


Eyre J. In the caſe of Marlborough the original was or- 
dered ta be produced, but then it was upon ar affidavit of a 
raſure. Et per Forteſcue J. This poll is either a public 
thing, like corporation books; or elſe it is only in the nature 
of the officer's own private memorandum. If the firſt, then 
à copy is as much as you can afk, without ſome particular 
foundation. If it be only of a private nature, then you 
cannot have ſo much as a copy, The plaintiff took nothing 
by his motion, PATIO e 
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A PRISONER Was brought up from Oxford gaol by The court will 


habrgs corpus, in order to be turned over to the nnn 


| : | L foner till or 
Bench; but the court refuſed to it, becauſe the ſheriff was er rale bor 


not paid the of bringing him up, and ſo he wWwas br.nging den 
remanded. charges Ar 05 BS * £ Ps = UP. 
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Dominus Rex verſ. Mackintoſh. 


Perſon com- HE was committed for treaſon done in Scotland, and thg 
Sed for tree: firſt week in this term applied to enter his prayer upon 


| * 


Seeg 4% the habeas corpus act. Sed per Curiam. We cannot do it z 
deal core ha- for that prayer is only in order to be tried, and we cannot try 
Deas corpus af, 4 treaſoit committed in Scotland. It was then offered by the - 
counſel for the defendant, whether within the equity of that 
Mich. 2 W. 3. ſtatute (ſince there could be no application elſewhere) the court 
. would not enter his prayer, and bail him at the end of the 
Per curiam. If term, in cafe he js not before that time ſent to Scotland. Sed 
one applied to yon prevaluit. Hil. ſequente, there being nothing done, he 
= enter ** moved to be bailed, but denied. And Pa. ſequente the at. 
mayer, we will ©. pI 22 J * : 
wo bail kim e- pern conſented to his discharge. 
2 if the treaſou be ip another county than where we fit, But we will ſend him thither by 
habeas corpus: whers be muſt make a ac prayer. | 


Leighton verſe Leighton. 


Yoidable act, 1 PON a trial at bar, the defendant made title under ary 
nl old intail, and amongſt other things offered an inquiſi- 
tion poſt mortem, in 25 H. 8. whereby it was found, that the 

deceaſed tenant was ſeiſed in fee, and upon traverſe of this 

it went down to be tried, and found to be only a ſeifin in 

[ 309 ] tail, upon which judgment was given, and an amoveas manus 

© iſſued. This was objected to by the counſel for the plain- 

* 8 tiff, becauſe it was taken and tried in com* Salop, whereas the 
tial in the Ex- lands lay in Wales; and this being before the 27 H. 8. c. 
chequer. and 26. which united Wales to England, was coram non judice, 
over rulad· and a miſ- trial. But the court ordered it to be read, ſaying 
it was not void but voidable; and cited Murrey and Wiſe, 

where on a trial at bar, depoſitions irregularly taken were al- 

lowed to be read ®, * © be WOO re ry TB 


* 


Dominus Rex verſ. George. 


Exceptions in RR OR of an indictment at ſeſſions for a miſdemeano 
2 wherevf the defendant was convicted, and it was re- 
Tun. J Geo. perſed for three exceptions: 1. Becauſe it was ideo veniat 
Rex v. Pearſon inde jurata, when it ſhould have been præceptum eff vicecor 
& at Jud, 1 miti. 1 Sid. 364. Rex v. Knott. 2. It was venerunt the 
2 100d. jury, in the præteperfect, inſtead of veniunt in the preſent 
eh for di- tenſe. Tyin. 2 Geo. Rex u. Earl. 3. Lua tam, Fe. was 

qrÞing Lor Jeft out in the award of the vfuire, which is an eſſential part, 
eee. Reg. Jud. 76. a. | 


* Wr 17s 216 


Lo 


- 


— 


* Vide Buller's Nic Prius, Tu. Evidence, | | 
| Withers 
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Withers very. Warner, FTE 


FknoR C. B. in caſe upon ſeveral protniſes, de- The court will 

murrer to the declaration, and judicium pro querente, take notice thay. 

and want of an original, and warrants of attorney aſſigned. 8 oy 
Strange pro defendente in errore. As to the watrants of 

attorney, the plaintiff has not verified that error by the re- 

turn of a rertiorari, ſo we have entered a non mifit breve, 

and laid that matter out of the caſe. 


As to the original, I apprehend the plaintiff has not veri« 
ned his error in the manner he has alledged it, which can 
only be done by one of theſe two ways, either by the other 

. party's coming in and confeſſing it, or by his own procuring 
the return of a certiorari, that there is no original in the 
Cauſe : here is no confeſſion of the error, and therefore the 
queſtion will be upon the return of the certioruri, whether by 
that return the plaintiff in error has ſo far eſtabliſhed the 
truth of his aſſignment of errors, as to be intitled to have 
this judgment reverſed, And I take it he has not done ſo in 
this caſe, for the action being laid in London, therefore the 
gertiorari commands the ciſtos brevium of C. B. Quod ſeru= 
ratis brevibus originalibus de prædicta curia de Banca de 
London, de termino Paſch. anno 5. of the king, he ſhould | 
certify to the court what he found about it. To this the 
euftos brevium returns, Quod ſcrutatis brevibus originalibus [ 310 ] 
ipſius domini regis civitatis ſuæ London, non habetur aliquod 
breve originale truitatis London de prædicto tefmino in his 
duſtody: all which may be true, and yet there may be an 
original to warrant the judgment, directed (as all other writs 
are) vicecomiribus London only: and therefore the command 
being to ſearch for a writ directed vic. London, and the re- 
turn being that there is none directed vic. civitatis London; 
that amounts to no more than if he ſaid, I am, it is true, 
ordered to ſearch the files of writs in London, but inſtead of 
that I have peruſed all the writs of the city of London, and 
And none between theſe parties; or in other words, I cannot 
find an original directed, as never any original in the world 
was ever made. | 


. 


As they who procure this return are labouring to reverſe 
a judgment, I apprehend the court will hold a ſtricter hand 
over them, than they would do if it were in order to an 
affirmance: and the court is always very exact in making the 
plaintiff in error verify his errors in the manner he has al- 

edged them, There was 7 caſe of lord Peterborough v. 


\ 2 Atkins, 


( 317 ] 


judgment was affirmed... 


* K. 2 


\\ 
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Atkins, in the Exchequer Chamber in Trin. 5 Ceo. where 
we had aſſigned ſeveral matters of error, and in order to 
verify them we prayed a certiorari to the cy/tos brevium of 


the court of Exchequer; and it was objected of the other 


ſide, that this was no prayer of a bertiorari, there being no 
ſuch officer in the court of Exchequer; but the writ ought 
to have been prayed to the Barons: I was counſel in t 
caſe; and I did offer it to the court, whether they would not 
take the words cu/tods brevium to mean any perſon who had 
the cuſtody of the writs, and not confine it to any particular 
perſon, as an officer called a cy/tos brevium z but the court 
laid they would conſtrue nothing in our fayour, and ſo the 

5 
As to the variance between London and civit. London, 
there is Bro. Replrader, 6 Dett, againſt A. B. nuper de Briſtol: 
the defendant pleads; that the day of the writ purchaſed he 
was commorant at Dale, abſque hoe, that he ever lived apud 
prædictum villam Briſtol, and found for the defendant : but 
a repleader awarded, for that the writ was Briſtol, and not 
villa Briſtol, and yet there was the word predic. to tie it up 
to what went before, which is wanting in our cafe, - 


And as to what may be ſaid, that every body knows that 
London, and the city of London, are ſynonymous expreſſions 
to denote the fame place: to this I anſwer, 1. That taking 
this return as à matter of fact, then though London and the 
city of London are one and the ſame; yet in point of fact, a 
writ directed vic. London, is not a writ directed vic. civit. 
London. 2. In the next place, to take it as a matter of law, 
it is to be conſidered how this certiorar: and return are poſ- 
ſible to be reconciled; and I can ſee but one way to do it, 
viz, by the court's'taking notice judicially, that London is 


-a city, which I apprehend they never will do. 


It is true, and therefore J muſt admit, that the court will 


take notice of counties, for they are to be confidered as part 
bf the common law, delivered down to us from time im- 
memorial: but then in relation to cities, the applying the 
rule, quod ubi eff eadem ratio, ibi idem jus, is, (as I appre- 


hend) begging the queſtion, for I muſt inſiſt that the fame 
reaſon does not extend to both caſes. e e 

* "very city muſt be ſo, either by chatter or preſeription ; 
nid therefore to fay the court will take notice of cities, is fo 


ſay the court will take notice of charters and preſcriptions, 
which is a notion I believe was never advanced, otherwiſe 


than as now by way of conſequence, 


Jair * . N AT 
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If they take notice of charters, there will be the ſame rea- 
fon to take notice of the nature of every incorporation ; and 
when that is done, I much . queſtion whether the ſame reaſon 
will not ititroduce all the bye-laws and cuſtoms of particular 
＋ into the judicial knowledge of the court, which would 


the abſurdeſt attempt imaginable. In the cafe of Argyle Ante «84 


v. Hunt, in B. R. Tir. 5 Geo. after ſentence the defendant 
came for a prohibition, a eas that it appeared upon the 
face of the libel, that the word whore was ſpoken in London: 
but the cuſtom of London did not appear, and they could 
Hot go out of the libel after ſentence for a ground for a 
prohibition ; and therefore the court did declare, that they 
could not judicially take notice of it, and that though they 
had ſuch a private knowledge of it as not to put the party to 
* an affidavit in every caſe, yet they could not proceed 
n any caſe without proof of the cuſtom, if the plaintiff below 
thought fit to inſiſt upon it. And to this I may add the 
eonſtant form of pleading, which is ſetting out at firſt, quod 
civitas London e antiqua civitas, not to mention the innu- 
merable authorities which require all inferior juriſdictions (of 
which London is one) to ſet out 920 Sor their courts are 
i 


held, in all caſes where the point immediately concerns them- 
ſelves. 


For any thing appearing upon this record, London may 
as well be a ville as a city; and though I can cite no caſes 
where the court has faid they will not take notice of cities, 
yet I rely upon this as a ſtrong argument it was never fo 
much as thought they would, till the other ſide produce au- 
thorities to ſhew they will. In the caſe of the King v. Clerk, 
5 Mod. 162. Salk. 349. Holt C. J. put the caſe of a non- 
conformiſt living in 12 that ſent members to parlia- 
ment, contrary to 17 Car. 2. c. 2. and he was diſcharged, 
becauſe not averred in the return, that London ſent mem- 
bers to parliament; for the court would not take notice of it. 


But further: when this return comes to be narrowly con- 
ſidered, it will appear to be in a manner inſenſible. The 
words are, 20a habetur aliguid breve originale civitat. Lon- 
don, Which in Engliſh will run, That there is no original e 
or belonging to the city of London; whereas the writ in this 
cauſe can belong to nobody but the plaintiff : and how then 
Ean it be ſaid to be a verifying the error, when he is com- 
manded to ſend up the writ which the plaintiff purchaſed to 
found the juriſdiction of C. B. for him to fay, he has not 

the writ which belongs to the city of London. | 


{ 312 3 


Since therefore the judgment may not be erroneous, the 


Kaurt will take it to be right; and we had no occaſion to 


alledge 


—_ 
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alledge diminution, and put ourſelves to the charge of fetchs 
ing up the right original, where there is nothing appearing 
upon this record to obſtruct our having the judgment af- 
| Weaig contra. This beitig à matter of form, muſt be 
overned by the practice, and it is the conſtant form which 
he cuftos ha. uſes. It is agreed, that the court will 
take notice of counties ; and then London being a county, 
you will take notice of that too, ,, If there had been a county 
called Londori, and a city called London, as Oxford and 
Glouceſter, and others, thete might be ſome colour of ob- 
jection, upon account of the uncertainty : but iri this record 


it appears London is a city, for the writ of inquire is executed 


apud Guildhall civit. London. A writ may be faid to be of, 
or belonging to London, without a neceſſary implications 
that London is the owner of it. 

C. J. We ought to ſupport this judgment if we can: 
the error aſſigned is ſo much againſt the honour of the court 
of C. B. by ſuppoſing them to uſurp a juriſdiction, and pro- 
ceed without authority, that I muſt have the cleareſt proof 
in the world, before I can declare they have done fo : and I 
will intend there is an original, till it appears impoſſible there 
ſhould be one. To maintain this return, and ſet aſide the 
judgment, we are to be led out of the fecord, and take notice 
that London is a city: and if the court would not do it in 
the caſe in Bro. to ſupport a verdict, I am ſure there is no 
reaſon we ſhould do it, where the conſequence is to over- 
throw the proceedings : though London is a county, yet it 


may not be a city, as is the caſe of Poole and Haver- 
fordweſt, 


Eyre J. (abſente Powys) The caſe in Bro. is not law. 
2 Cre. 263. Hob. 6. I am afraid this form has been too often 
uſed, to be now ſet aſide. Cro. El. 489. Norwich and the 
county of Norwich were taken to be the ſame. 7b. 866. 


Forteſcue J. We take notice of public acts of parliament, 
and in many of them London is called a city : we take notice 
what is couched under an Ec. in the award of a wvenire £ 
and when an avowant ſpeaks of the locus in quo, &c. we 


know what he means. 


Adjournatur. And this term Powys J. being alſo in court, 
the chief juſtice and the reſt were of opinion, that they muſt 
take notice that London was a city, it being mentioned to 
be ſo in ſeveral acts of parliament ; and therefore held the 
ei ror to be verified, and the judgment of C. B. was reverſed. 


Hackett 
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5 Hackett verſ. Marſhal, 


by the court, that there being a verdict in the caſe, and the 
ſtatute 16 & 17 Car. 2. c. 8. here, being enacted in Ireland 
by 17 & 18 Car. 2, c. 12. the fault was cured ; although 
the addipgg a capiatur where neither that or a miſericordia 
lies, is not expreſsly mentioned, but only the putting one 
for another, or omitting either of them, it being a matter of 
like nature not againſt the right of the matter of the ſuit, 
or whereby the iſſue or trial are altered. And the judgment 
pas affirmed, Strange pro defendente in errore, 


Trinity 


YN error from Ireland it was objected, that the defendant Adding a capi. 
was an infant, and therefore there ought not to have | woos wi 
been a capiatur. To which it was anſwered, and reſolved — 
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Trinity Term 
6 Georgii Regis. In B. R. 


Sir Jobs Pratt, Knt. Lord Chief Juſtice, 

Sir Littleton Powys, Knit. 
Sir Robert Eyre, ; Kant. ö Juſtices. In 
Sir John Fortg/cue Aland, Kant, 

Sir Robert Raymond, Knt. Attorney-General, 
Sir Philip Yorke, Kat, Solicitor-General, 


— —— ECL I. r — 
Dominus Rex verſ. Inhabitantes de Telſcombe. 
Contributory : . 
order muſt be ER Curiam. The order for the contributory parith to 
3 make a rate at 6d. in the pound is ill for incertainty: it 
ſhould have been to raiſe ſuch a certain ſum, Quaſheg *, 
Barber ver/. Boulton, 
Where the PON non fuit electus returned to a mandamus for 
er ſwearing the plaintiff into the office of mayor of the. 
Clection OT A 


yi borough of Macclesfield, wherein the jury found a long 

of the _ my ſpecial verdict. The caſe was no > than this : By he 

large, it may be charter the mayor is to be choſen by the capital burgeſſes out 

nu de of the capital burgeſſes, who are twenty-four. The uſage 

len number. for fi years has been, that the common burgeſſes have put 

Co. 77-b, five of the capital burgeſſes in nomination, out of which 

190. five, the capital burgeſſes have choſen one to be mayor: and 

this the jury find was according to a bye-law not now ex- 

[ 315 1 tant in writing, and that there are no footſteps before theſe 
fifty years of any election in any other manner. 


At the charter-day the common burgeſſes meet and put 
eight capital burgeſſes in nomination, whereof the plaintiff 


2 by — . — 
+ Vide Burn's Juſtige, vol. g. p. 559» 


* 
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was one, and he had the majority of the capital burgeſſes 

for electing him to be mayor. , *[ « | 

It being agreed that this election was not according to the 5 

uſage, the counſel for the plaintiff inſiſted, that it was an 

unreaſonable: uſage; for here the common burgeſſes, who 

have no right in the election under the charter, have it in 

their power to diſſolve the corporation by their neglecting to 

return five; or if it were good, yet it can only have allow- 

ance in caſes where they do nominate; and if they do not, 

then the capital burgeſſes may make the election under tlie 

charter out of the whole body. ; 
Per Curiam. This is a good uſage, being to avoid popu- N 

lar confuſion: but here the election purſues neither the char- 

ter nor the bye-law : it is not under the charter, for that 

ſays it muſt be out of the capital burgeſſes at large, and here 

they confined themſelves to eight; nor is it according to the 

uſage,” becauſe more than five were nominated, which brings 

in all the confuſion that was deſigned to be avoided by that 

provifion, Judicium pro defendente. | 


— — + 
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Anonymous. 


Nas to the ſeſſions, to proceed on an appeal; Scflions may 
they return that the appeal was diſmiſſed for want of dini an ap- 
ſix days notice, which, by a former order, they had appointed }f ſuch notice 
to be given of every appeal. Serjeant Whitaker ſaid, they as their practice 
ſhould have adjourned it, and not diſmiſſed it. Sed per Cu- dure. 
riam. The return was allowed, for they are the propereſt 


judges of a point of practice at the ſeſſions; and all courts 
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mult have ſtated rules to go by &. 


Dominus Rex ver /. Inhabitantes de Stroud. 


AN order for impoſing a rate towards the repairs of the Order for re- 

<£ 3 highways was quaſhed for two exceptions : 1. Becauſe — — 

it did not appear but that the ſtatute-labour was ſufficient. r 4 
And 2. Becauſe only the occupiers of land are charged, bour not ſuffi- 


whereas others are equally liable. cient. 
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It is nevertheleſs much to be wiſhed, that the juſtices of ſeſſions would 
take greater care in ſettling their rules and orders, and not leave them ſo vague 
and uncertain as they uſually do. Almoſt every ſeſſions furniſhes inſtances of | 
miſconceptions'of the rules and orders 5 which indced'is not to be wondered 9 
at, when we-conhder that they are generally drawn by the clerk of the peace, : 
or. his deputy, in open court, in the hurry of buſineſs, and baſtily read over to 
the juſtices ; WO approve, without giving themſelves the trouble of conſi- 
whetheptbey ate properly drawn or not, rt. 
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In convitions {ION VICTION for taking pilchards; contra formam 
— 74 ie Flatuti, quaſhed, becauſe the witneſs for wears generally, 


defendant is that the defendant is guilty of the premiſes, and thar is 9 80 
guilty generally. __ | e to fear t the law. 


Dominus verſ. Tilly. 


Taforwer no A CONVICTION for deer-itealing quathed, becauſs 
witneſs, where the ſame perſon is both informer and witneſs, 0 is 


intitled to part 


of the penalty, intitled to a part of the penalty. 
Ingolſpy ver Martin. 
Paſ. 6 Geo. rot; 104+ 


Earl 4 ſufficient N error of a judgment by default, want of an original was 
— tormng 1 aſſigned, and a certiorari returned, that there was none: 
—  qg0ROR upon Which the defendant in error comes and alledges dimi- 
bs miſtaken. nution, and brings up an original of the term in the placita, 


and then pleads in nullo eft erratum. 


Strange ro querente in errore, excepted to the ſecond cer- 
trorari” and return, that it had not falſified the error aſſigned, 
it being an improper return, for that the writ was directed to 

earl of . Litchfield, % breviiem de C. B. and the 

return is made by George Henry earl of Litchfield, who is a 
different perſon: and it will be no anſwer to ſay he calls him- 
felf the cuſtos brevium infra nominat', for that was the ae 
ral anſwer offered to the exception faken i in Nutton v. Crow, 

and ſeveral other caſes, where tlie writ was directed to fir 
Thomas Treyor, Knt. and returned by Thomas lord Tre- 
vor; and it was again relied upon in the caſe of the arch- 
biſhop of Dublin and. WE ON dean of Dublin, Mich. 5 G 
where the writ was I# chett and the record 72 
and the court held it was not reconciled by the e of 
his being chief juſtice. 

| Sed per Curiam. There can be but one earl of Litchfield, 
and therefore according to-1 Inſt. 3. a. a variance of the chriſtian 
De enn 


Variance, Then it was moved to quaſh the writ of error, which was, 
kater Jacobum Martin, nuper de N in cam A adle(ex 
L 317 ] gen, and the record is only nuper Weſtm' gen. So the 
exceſs lies in the deſeription, and not in the record; which 
difference has been often taken and allowed, particularly i in 
the caſe of Alſton v. Lucan, where the writ had the word 

ene . which was not in the — 


4 46535. CL 4 * 8 4 
5 Se 
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Sed per Curiam. There is Middleſex in the n, and 
ſo it is well enough. Judgment affirmed. 


Jernegan verſ. Harriſon, 


T 


3 upon a bond ; the defendant prays over of ike Daplicity. 


condition, which appears to be for the payment of mo- 


ney on the 23d of March, and then pleads payment on the 
22d of March in the condition mentioned. 


The plaintiff replies, that he did not pay the money 
either on the 22d or the 23d, or at any time after making 
the bond. And the defendant demurs for duplicity, 


Strange pro defendente would have argued againſt the re- 
- plication, Sed per Curiam. You need not labour that, for 

it is certainly ill; but then ſo is their plea, and the declara- 
tion muſt ſtand ; for if the plaintiff had gone to iſſue upon 


the plea, the verdict muſt have been ſet alide, as in the caſe 
of Merril v. Jocelyn. 


As to this, Strange took a difference between this ind the $olvit ante 
common plea of payment before the day: he admitted it diem, ill. 


ought to have been pleaded by way of accord and ſatisfaction. 

0. 117. But as it was, he ſaid the plaintiff might have 
taken a ſafe iſſue by non 65 ofvit moda et forma ; for the pay- 
ment is pleaded abſolutely, and the time Uhm LT” under a 
ſeilicet, and then modo et 7 hems would not make it parcel of 
the iſſue. But the plaintiff had judgment, 


Shadford verſ. Hauſtoun, 


writ of inquiry, as they uſed to da far nat going on 
to tial. 


HE court ordered coſts for not going on to execute a Cofts for aot 


exccuiing ile 


* 
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Thornby verſ. Fleetwood & a7. 
Int. in C. B. de Trin. 9 Ann. rot, 1842, 


PEDIGREE, 


Eliz. 
dutcheſs 


Hamilton 


Of the effect 
and conſe- 
quence of a fo-. 
reign education 
in a popiſh ſe- 
minary. 


Tho. Ld. 
* Gerard 
ob. 1617 
— 
DF A. 
wa bg 9 1 5 r > 7 pigs 
Gilbert John 
ob. 1623 ob. 1673 
* es F 
Dutton | Alice, ux. ichard 
| Job. 1640 Rog. Owen SES 
| — — — 8 
Charles a a | ; x0 
ob. 1667, Tho. Owen harles| William Phili oleph] | Frances, 
made the } J ob; finef ob. ine |. [0 b. fine ux. def. 
ſettlement ; prole prole . prole Fleetwood 
Digby [Rog. Owen 
ob. 1684 living 


TTPON Not guilty in ejectment for lands in the county 
of Stafford, on the demiſe of the moſt noble James 
duke of Hamilton and Brandon, and Elizabeth his wife, on 
a trial at bar in the court of Common Pleas, the jury find this 
ſpecial verdict: 
That Thomas lord Gerard had two ſons, Gilbert and 
2 and died 1617. That Gilbert (the elder) had iſſue 
utton and Alice, and died 1623. That Dutton had iſſue 
Charles, who had iſſue Digby, who had iſſue Elizabeth, 
now dutcheſs of Hamilton, leſſor of the plaintiff, That 


Alice, the daughter of Gilbert, married Roger Owen, eſquire, 


and had iſſue Thomas, who had iſſue Roger Owen, now 
living. That John, the younger ſon of Thomas, and bro- 
ther of Gilbert, had iſſue Richard, who had iſſue Charles, 
William, Philip, Joſeph, and Frances, wife of the defendant 
Fleetwood. This being the pedigree, they further find, that 
Charles the ſon of Dutton, being then baron of Gerards- 
Bromley, and ſeiſed in fee of the premiſes in . by 
WEL * 10 Cale 


- + , 


Teaſe and releaſe dated 28th and 29th November, 12 Car. 2. 
conveyed the ſame to truſtees to the following uſes: As to 
— of the lands to the uſe of himſelf and the lady Jane 
igby, his intended wife, for their joint lives and the ſur- 
vivor of them; remainder to the firſt and every other ſon and 
fons of that marriage in tail-male, remainder to the heirs- 
male of the body of Charles, remainder to the heirs-male of 
the body of Thomas firſt lord Gerard, great-grandfather of 
lord Charles; remainder to the right heirs of lord Charles. 
And as to the reſidue of the lands not in jointure, to the uſe 
of lord Charles for life, remainder to the firſt and every other 
fon and ſons of that marriage in tail-male, with the like re- 
mainders over as beſore, That the marriage ſoon after took 
effect, and lord Charles and lady Jane, by virtue of the ſaid 
deed of releaſe, and the ſtatute for transferring uſes into poſ- 
ſeſſion, being jointly ſeiſed of part of the premiſes, and lord 
Charles ſole ſeiſed of the reſidue for life, had iſſue Digby 
their only ſon : and afterwards lord Charles died, and lady 
— ſurvived, and became ſole ſeiſed of her part. That 
igby entered into the reſidue of the lands not in jointure, 
and was thereof ſeiſed prout lex poſtulat, and allo of the 
jointure- lands in remainder, expectant upon the death of lady 
Jane; and being ſo ſeiſed, died 8th November 1684, leaving 
iſſue Elizabeth, now dutcheſs of Hamilton, his onjy daughter 
and heir, That John the younger fon of Thomas, and 
Richard the ſon of John, died in the lifetime of Digby; atid 
Richard left iſſue Charles, William, Philip, Joſeph, and 
Frances, wife of the defendant Fleetwood. That Charles 
the ſon of Richard, as baron of Gerards-Bromley, and heir- 
male of the body of Thomas, entered into the lands whereof 
Digby died ſeiſed, and was thereof ſeiſed prout lex poſtulat, 
and alſo of the jointure- lands in remainder expectant upon 
the death of lady Jane, But the jury further find, that 
Charles, William, and Philip, ſons of the ſaid Richard, in 
the lifetime of Richard and Digby, 1676, (being then infants 
under the goyernment of their Ather, and he being then a 
ſubject of king Charles the Second, and under his obedience 
in the kingdom of England) by the faid Richard their father 
were ſent, did proceed, go and paſs out of the ſaid kingdom 
of England into parts beyond the ſeas, out of the obedience 
of the ſaid king, vzz. to St. Omers, and at and in a popiſh 
ſeminary, or college of jeſuits, under the obedjence of the 
king of Spain then being, there to he edycated in the popiſh 
religion and ſuperſtition uſed in the church of Rome; and 
did there reſide for the ſpace of five years amongſt Jeſuits and 
papiſts, and during that time were inſtructed and educated in, 
and did profeſs that religion. That Charles a 
5 | * 
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Philip in 1693, returned into England. That Charles, after 


L 320] the death of Digby; 22d May 1685, granted the lands to 


Whitgrave and Jervis, and their heirs; to make them tenants 
of the freehold till a common recovery was ſuffered, which 
uſe of Charles and his heirs. And then Charles, in conſi- 
deration of 10, ooo. portion with Mary his intended wife, 
grants the ſame lands to uſes which, by the death of Charles, 


. without iſſue of that marriage, are all extinct, except à rent - 


charge of 10001. per annum to lady Mary who is ſtil living. 
That 27th October 1703, lady Jane died ſeiſed of the 
jointure- lands, and Charles entered and ſuffered a common 
recovery, to the uſe of himſelf in fee. That William and 
Joſeph, ſons of Richard, died without iſſue in the lifetime of 
Charles their brother. That Charles always, from his going 
beyond ſea to the time of his death, was and eontinued a 
papiſt, and died 21ſt April 1707, without iflue, nor was his 
wife then pregnant. That Philip, brother to Charles, is 
hving, and heir-male of the body of Thomas ; and always 
from his going beyond ſea was and did continue a papiſt, and 
is fo now, uſing and exerciſing the ſaid popiſh religion. That 
Mary, widow of the ſecond Charles, is living. That Roger 
Owen, eſquire, grandſon of Alice the daughter of Gilbert, 
is now ſiving, and the next proteſtant of kin to Philip Gerard. 


That immediately after the death of the ſecond Charles lord 


Gerard, the defendants Fleetwood & a entered, and were 
ſeiſed prout lex paſtulat, upon whoſe poſſeſſion the duke and 
dutcheſs of Hamilton, in right of the dutcheſs, did enter, and 
were ſeiſed in manner aforeſaid, and made the leaſe to the 
plaintiff, who entered, and was poſſeſſed till ejected by the 
defendants.' But whether, upon the whole matter, the re- 
entry of the defendants be lawful or not, the jury pray the 
advice of the court; Ef fi pro quer, pro quer ; et ſi pro def”; 


| Pro def, 


The great queſtion in this caſe is, whether upon this ſtate 
pf the fact, the ſtatute of 1 Fac, 1. c. 4. will have wrought 
ſuch a diſability, upon account of the foreign education of 
Charles and Philip, as that in judgment of law the remainder 
to the heirs-male of the body of Thomas, the common an- 
Ceſtor, (the death of Digby without iſſue- male having deter- 


mined all the former limitations) muſt be taken to 


nt, ſo as to let in the dutcheſs, who is the reverſioner ? I 
has, then it is with the plaintiff ; otherwiſe, it is with the 
defendants, 88 | | $ "4 


The matter in law upon this ſpecial verdict wad argued thre 


ſeveral timen at the bar in C, B. Trin, 11 Au. by ſerjeant 


Hooper 
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227750 the r and ſerjeant Pengelly pro de 

NN 25 jeant Pratt pro ner, and Ae 
Hil. ſeguen omas Powys pro 
ro def. "Bo the fame 12 

upon the writ of error, 
er 4g the matter was taken up more at large; I ſhall omit 

. they made in C. B. and take notice only of 

the lution af the court, which was delivered by lord 
Trevor, C. J. Paſch. 12 Ann. 

Lord Trevor, after ſtating the heads of the ſpecial verdict, 
went on as follows: The plaintiff's title depends upon the 
eonſtruction of the ſeveral acts of parliament of I Fac. 1. c. 4. 
3 Fac. 1. c. 5. and 3 Car. I. c. 2. For the leffors of the 
plaintiff maſt intitle themſelves to the lands in queſtion upon 
ſome diſability wrought by one of thoſe ſtatutes ; which diſa- 
bility muſt enure to make the recovery ſuffered by the ſecond 
lord Charles to be void, and work a determination of the 

nt eſtate-tail, or at leaſt a preſent cgſer of it: and 
fincs the eſtate tail is not abſolutely determines, as it is not 
becauſe Philip, who is heir in tail, is ſtill living, and may 
have iſſue who may be inheritable to the eſtate-tail ; therefore 
the leſſors, who al 5d after that eſtate is determined, cannot 
entitle themſelves to enter, unleſs ſome or one of thoſe acts 
of parliament give a title to them ſo to do; for if thoſe re- 
coveries ate good, their remainder. is barred or if they are 
not good, yet if the eſtate- tall has in judgment of law conti- 
nuance, they cannot enter by virtue of that remainder. 

The only act inſiſted upon by the counſel for the plaintiff, 
is the act of 1 Zac. ood 33k other ſubſequent acts cannot in- 
title them; the qu upon them is only how far they 
have altered the at of: of Fae "Therefore the counſel did en- 
deavour, with a gr cal of art and ingenuity, to ſhew, 
that the act of 1 e had ſo 3 diſabled lord Charles to 

take the eſtate - tail by deſcent,” that the recovery ſuffered by 
bim was void; and that the fame diſability being {till upon 
Philip, and there being no perſon in being who can take the 


eſtate-tail, they muſt be intitled, as if it was actually ſpent: 


then as they inſiſted that this att wrought ſuch a diſability, 
ſo they n to ſhew, that this a& is fill in force, and 
not repealed or any wiſe altered by the ſubſequent acts of 
Fac."or 3 Car. for I did not obſerve they inſiſted (ror. 
was, there any foundation ſo to do) that either of thoſe "4a 
latter acts could give any title to the plaintiffs; for 3 7 . 
7 the pernancy of the profits, in caſe of Abbt under 
at act, to * next proteſtant of kin; and the act of 3 Car. 
gives th the forfeiture” to the crown upon "conviQtion.” 


So 
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So that. this caſe-will depend upon two things to conſider, 
. What is the operation and effect of 1 Jac. admitting it 
ſtill in torce, and as if the other acts had never been made? 
2. How far that act does ſtill continue in force? and whether 
it be repealed, or any wiſe akered, by he ed acts, or 
either of them: 

. —— what aide. vcd be put upon the 
ſtatute of x Fac. that act ſays, If any perſon ſhall paſs or go, 
«* or ſhall ſend or cauſe to be ſent any. child, or other perſon 
„under their government, into any parts beyond the, ſeas 
©< out of the king's obedience, to the intent to enter into, or 
« be reſident in any college, ſeminary, or houſe of jeſuits, 

« prieſts, or any other popiſh order, profeſſion, or calling 
60 whatſoever; every perſon ſo ſending or cauſing to be ſent 
s any child, or other perſon, ſhall forfeit 100. And every 
« ſuch perſon ſo paſſing or being ſent beyond ſeas to any ſuch 
intent or purpoſe, ſhall, as in reſpttt of him or herſelf only, 
and not to or in reſpect of any of. his heirs or poſterity, be 
© diſabled and made incapable to in boric, arab takes 

© have, or enjoy, any manors, lands, &c.” 


Then there is a proviſo, ** That if any 8 child ſo 
« « paſſing, ſent, or then being beyond ſeas as aforeſaid, ſhould 
« after become conformable and obedient ; during ſuch time 
© as they ſhall continue in ſuch conformity and obedience, 
< they ſhall be freed and diſcharged of oy fuch ce 
and incapacity.” 


I would obſerve firſt, as this act is WET it was very 
difficult to determine what the effect of this clauſe would be, 
and what would be the conſequence of that diſability, and 
who ſhould have the lands during it ; for in theſe particulars 
the act is ſilent ; therefore. theſe things muſt be left to the 
conſtruction of law, becauſe there is no expreſs declaration 
who ſhall have the lands in the mean time. 


The counſel for the plaintiff have ane to conſtrue 
this act in ſuch a manner, as would have a different effect 
upon lands that were deſcended before the diſability incurred; 

for they ſeem to admit, that if lands were deſcended to any 
one that did afterwards incur this difabili „it would difable 
him only to receive the profits ; but they aid, where the diſ- 
oe is precedent, it ought to be conſtrued ſo as to 9 

eſcent. 


Nor I would obſerye, that this would be a eur extra- 
ordinary conſtruction, thus to _ diſtinguiſh between lands 
coming before the diſability incurred, and all thoſe caſes that 
25 n upon this act; for though this conſtruction 515 

provi 


Tat vir TEAM 6 Gx6: 
provide for the caſe before us, yet it renders the act wholiy 
ineftectual as to all other caſes that may be upon it. 

Suppoſe it had been the caſe of an eſtate in fee, that was 
to deſeend to a perſon diſabled; according ts this conſtruQion, 
the eſtate could never deſcend upon him: who then ſhall 
have it? It cannot be pretended his next heir ſhall enter in 
his lifetime, for he is not heir to him; he cannot claim th& 
eſtate till his death: the diſability is only perſonal; and the 
act ſays it ſhall not prejudice the heir, but that after the 


death of the anceſtor he may inherit; but it does not ſay he 


ſhall take in the life of the anceſtor; So that if this be the 
conſtruction, there is nobody to take; the conſequence of 
which is, that the diſability is of no uſe, for though the 
party be diſabled, yet if nobody has a right to enter, he may 

ep it himſelf, ſince nobody elſe can recover it againſt him. 

This would be the caſe upon this conſtruction, where an 
eſtate in fee deſcended : then put the caſe of an eſtate pur- 
chaſed by one diſabled : the act diſables him from purchaſing; 
but nobody will ſay but that the eſtate ſhall veſt in him, ſo 
that his heir may claim through him. An heir cannot claim 
through a purchaſer, if the purchaſe did not veſt in him; fo 
that this caſe too would be unprovided for upon this con- 


ſtruction, for the heir cannot take in the life of the anceſtor. 


This was compared to the caſe of a monk, or a perſori 


profeſſed, but they are not alike; for there the diſability is 


grounded upon the maxim in law, that one profeſſed is civilly 
dead; but it cannot be ſaid that a perſon diſabled by this act 


is dead in law, for it is not an abſolute diſability, but only 


during nonconformity. As to the caſe of lands deſcended 
before the diſability incurred, it was admitted that the eſtate 
and intereſt ſhould continue in him; but that the act is to 
have this effect, to diſable him to take the profits; and if in 
that caſe, why not ſo in the other ? 


As this is the natural, ſo it is the legal conſtruction : it is 
not expreſſed who ſhall have the land ; but the act having 


inflicted this diſability for a public crime againſt the govern- 


ment, I think the conſtruction of law is, that the land during 
the difability ſhould go to the ctown. Where an act inflicts 
# pecuniary penalty, or a difability, if the parliament doth not 
declare who ſhall have it, the crown muſt have it; otherwiſe 
the act is wholly ineffectual; and the king being the head of 
$ government, all penalties for public offences go to him; 

ndeed where a particular perſon has a private injury, the 
law may give him the penalty by way of recompence, other- 
wiſe the crown has the forfeiture z- and fo it was reſolved in 
the caſe of Woodward v. Fox, 2 Vent. 269. where an arch- 
Vol. I. Uu deacon 
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deacon ſold the office of regiſter ; and the queſtion was, who 
| 324 ] ſhould have the forfeiture? it was adjudged that the crown 
+» ſhould have it. So it is in many other caſes ; for if you do 
| not give the forfeiture to the crown, you cannot give it to my 
y elſe by implication : you cannot give it to one ſubj 
more than another. 


And as the matter reſted on the act of x Fac. as it was 
doubtful who ſhould have the benefit of the diſability, ſo it 
was more doubtful in what manner the crown ſhould have it, 

, whether before conviction, or after, by office or inquiſition 
ſo that as the forfeiture was uncertain, the method was alſo 
uncertain : and theſe doubts upon the penning of the act did 
in a manner render it ineffectual. 


But however this might ſtand upon the act of 1 Fac. if 
that was the only act, I think that by the act of 3 Car. it is 
explained and altered, ſo that ſince that act it will be much 
plainer than it was. But before I conſider that act, let us ſee 
how it ſtands upon 3 Fac. | 


Now the words of that act are to this purpoſe, *© That if 
& the children of any ſubject (not being ſoldiers, mariners, 
© merchants, &c.) to prevent their good education in Eng- 
« land, ſhall be ſent or go beyond the ſeas without licence, 
every ſuch child or children ſo ſent ſhall take no benefit by 
<« any gift, conveyance, deſcent, deviſe, or otherwiſe, of or 
* to any lands, &c. and the next of kin, which ſhall be no 
© popiſh recuſant, ſhall have and enjoy the faid lands, till 
* ſuch time as the perſon ſo ſent ſhall conform; and the 
0 perſon ſo ſending ſhall forfeit 1001.” | fr Þ 


As to this act, I do not think it has made any alteration 
of the act of 1 Fac. for it ſeems that this act was made for 
another purpoſe, to prevent going beyond ſea without licence, 
and this is a diſtinct thing from what the former act prohi- 
bited ; for by this act, if they had a licence, they incurred 

none of the penalties ; but if they went with intent to be 
popiſhly educated, they would incur all the penalties of 1 Zac, 
This act never intended to repeal x Jac. but was made to 
prevent their going beyond ſea upon any pretence whatſoever, 
without licence ; ſo that it is plain this has not altered the 
other: and this ſeems to be an anſwer to Tredway's caſe. 
Hob. 73. for that was founded on 3 Fac. and the offence 
was going without licence, and it doth not appear ſhe went 
with an intent to be bred up in a popiſh ſeminary, though it 
appears ſhe was afterwards a nun profeſſed. % that caſe 
doth not at all influence this, 


The next thing to be conſidered is the act of 3 Car. how 
far that act has either repealed, altered, explained, F — 
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the act of 1 Fac. and in order to form a right judgment of | 325 


this matter, all the parts of this act are to be conſidered an 
compared with the proviſions in 1 Fac. 


The title of this act is, © To reſtrain the paſſing or 
« ſending of any to be popiſhly bred beyond the ſeas; ta 
lay a further reſtraint on that great inconvenience, that was 
found to grow every day, notwithſtanding the act of 1 Fac, 
fo that it ſeems to be made to prevent thoſe inconveniencies, 
by ſome proviſions that were not made in the firſt act: and 


it ſeems that this act was made to the ſame intent and pur- 
poſe with the firſt, | | 


The next is the preamble. *©* Foraſmuch as divers ill- 
affected perſons to the true religion eſtabliſhed within this 
realm, have ſent their children into foreign parts, to be 
4 bred up in popery, notwithſtanding the reſtraint thereof in 
1 Fac.” Therefore the firſt enacting clauſe is, that that 
ſatute ſhall be put in due execution: the next enacting clauſe 
extends to all the caſes comprized within the act of 1 Fac. 
and to ſeveral that are not within that at. For, 1. it extends 
to perſons ſent into any private popiſh family beyond ſea, 
which was not a caſe. within 1 Fac. that extending only to 
ſome public college or ſeminary. 2. In the next place this 
act extends to the ſending any ſum of money for the mainte- 
nance and relief of any ſuch child fo ſent abroad, or under 
colour of charity. Then it inflicts the ſame penalty on the 
perſon ſending and the perſon ſent, whereas by 1 Fac. the 
perſon ſending, forfeits only 100/. with this difference between 
the ſender and ſent, that the laſt is diſcharged upon confor- 
mity, but there is no proviſion for the fender. It is further 
obſervable, that theſe penalties and diſabilities are only upon 

conviction. 

Now the penalties here are all the penalties in 1 Fac. and 
ſome more : they are not capable of bringing any action or: 
ſuit at law or in equity, nor to be committee of any ward, or 
capable of any legacy, or to bear any office ; none of which 
were in the act of 1 Fac. and further ſhall loſe and farfeit 
(in the ſame words as 1 Fac.), and mentions who ſhall faxe 
the advantage. Thoſe are the ſame penalties with reſpect 
to the perſon as are in 1 Fac. but it was not faid wha ſhall 
take the advantage of them; therefore this act ſays, hie (hall 
forfeit to the crown upon conviction : ſo that this act ſeems 
to be made as a further and clearer proviſion againſt the miſ- 
chief, to prevent which 1 Fac. was made. 


Then there are two proviſos in this act relating to con- 


formity, which differ from that in x Fac, Firſt, That if the 
perſon ſhall conform within 1 months after his Ys 
| | S267 4 > u K ke. 
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thall not incur the penalties ; whereas by 1 Fac. he was ta 
be diſcharged upon conformity at any time. Then the other 
proviſo is, that upon. conformity at any time he ſhall be re- 
ſtored to his land, but that does not go to the other diſabili- 
ties: fo. this act, as it has much enforced 1 Fac. ſo it goes 

further, and has made alterations in point of conformity. 

| I would now make ſome obſervations, to ſhew that this 
act of 3 Car. (though it is nat a repeal of x Fac.) yet it hag 
enlarged, explained, and enforced it, ſo that now the meaſure 
of 52 diſability to be incurred by 1 Fac, is to be governed by 
| ar. js | 

It was inſiſted on by the counſel for the plaintiff, that this 
act of 3 Car. ſhould not be conſtrued to repeal x Fac. be- 
cauſe 7 firſt clauſe ſays, that act (hall be put in due execu- 
tion: I do not think it is a repeal, but that clauſe coming 
immediately after the preamble, may yery naturally be con- 
ſtrued to be put in to ſhew, that though the act was altered 
for the future, yet as to all caſes and offences that had been 
committed againſt that act before 3 Car. it ſhould remain in 
force, which offences could not be puniſhed by 3 Car. it 


having no retroſpect. | 

In the next place I would obſerve, that this act of 3 Car. 
is far from repealing 1 Fac. for the proviſions made by 3 Car. 
are for the better execution of 1 Jac. therefore it was natural 
enough for them, at the time when they were making pro- 
viſion for the better execution of that act, to ſay, it fhall 
ſtill be put in execution; for they were providing for ſeveral 
things not ſufficiently provided for before, ſo that the putting 


. 
by # % 


in execution this act of 3 Car. may properly be faid to be 
putting in execution the af of 1 Fac. for it has ſtrengthened | 
that law, by appointing to whom the forfeiture ſhall go, and 
in what manner it ſhall be taken advantage of by the crown, 
viz. upon conviction, 5 — 

It muſt be admitted, that upon 1 Jac. either the forfeiture 
muſt be to the crown 5 implication, and then 3 Car. only 
expreſſes what was implied before. Or if it ſhould not re- 
cejive that conſtruction, then it muſt be agreed, that act 
would be defective in moſt cafes that would happen upon it; 
and the perſon diſabled, being in poſſeſſion, muſt hold the 
land, becauſe nobody would make a title againſt him: I fay 

in moſt caſes; for in'the-caſe at bar the counſel inſiſted, that 
remainder-man might enter, as if the eſtate- tail were 
| ſpent; but that will not anſwer all the other caſes that may be 
upon this act; for if it were the caſe of an eftate-tail that de- 
ſcended before the diſability, there might be a recovery ſuffered 
of that, and jheeſtate might be barred, In caſe. of an inbe- 

e . - tance 
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ritance in fee deſcended, either before or after the diſability, 
or in caſe of lands purchaſed, or which ſhould come in the 
nature of a purchaſe, there would be nobody intitled to the 
lands in the lifetime of the difabled perſon ; therefore this 
act of 3 Gar. ſeems to be the rule by which the diſability 
is to be governed, and it fhews what is to be the conſequence 
of that Aabilty, vix. 2 forfeiture to the crown upon con- 
viction. | 

The counſel for the plaintiff ſeem to allow, that 3 Car, 


ſhould have an affect upon ſome lands, and they ſaid the for. 


feitures therein mentioned thould extend to lands that were 
deſcended before the diſability, or to lands which were pur- 
chaſed, and that theſe might be forfeited to the crown ; but 
that it ſhould not extend to lands that came after the difabi 
lity, for that they never veſted in him, | | 

But as to this I would give this anſwer. T think upon the 
act of 1 Fac, the conſtruction would have been to give it tq 
the crown in all caſes. If that be fo, jt will be a full an- 
ſwer, and this act of 3 Car. will be only explanatory of 
what the Jaw was before. But if that were not ſo; if it 
did not go to the crown by 1 Fac. but did enure for the be- 
nefit of the remainder- man; yet it muſt be admitted, that 
this point was doybtful at the time when 3 Car. was made: 
it was a point that had never been ſettled ; and if it was 
doubtful, and 3 Car. was made to explain thoſe doubts ; 
ſhall it be explicatory of ſome things that were doubtful, and 
not of all that were fo? eſpecially when the words were ſo 
general, that they may extend to all cafes, It ſeems to me, 


that this act muſt extend to all thoſe doubts, and to explain 


the former act ſo far, as that all thoſe penalties ſhould go to 
the crown upon conviction. 


Upan the whole matter, if this caſe depended only on the 
conſtruction of x Fac. and there had been no other law, 
though that a& had not expreſſed that the forfeiture ſhould 

to the crown, yet I conceive, the diſability being inflited 
for a public crime, the forfeityre muſt enure to the crown; 

or if it did nat, yet it could not intitle the leſſors of the 
plaintiff to enter, whilſt the eſtate-tail continues. For tho” 
there is a perſonal diſability in Philip, yet it is but perſonal, 
and the eſtate-tail muſt continue for the benefit of the iſſue. 
If he had iſſue born, nobody could pretend that the plain- 
— could enter; and though he has not, yet hg may have 

* | 
In the next place, the act of x Fac. being ſa doubtful in 

this point, who ſhould have the benefat of this forfeiture, 
ſhe act of 3 Car, being made to enforce. that law, does 1 
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far explain it, that this laſt act is the meaſure by which wa 
are to conſtrue this difability. 

Accordingly judgment was given for the defendants : and 
the plaintiff. brought a writ of error in B. R. and the gene- 
ral errors aſſigned, Hi. 1 Geo. rot. 564. And Mich. 2 Geo. 
it was argued by Mr, Forteſcue for the plaintiff, and ſerjeant 
Pengelly for the defendant. 

Forteſcue. In this caſe I ſhall make three points: x. Whe-. 
ther the recovery ſuffered by the laſt lord Charles be void, 
as ſuffered by one who was out of poſſeſſion, and conſe- 
quently could not make a good tenant to the præcipe? 2. Wlie- 
ther Philip's being alive, who is heir-male of the body of 
Thomas firſt lord Gerard, be ſuch an impediment, as that the 
reverſion cannot be executed in the leſſor of the plaintiff, as 
right heir of the firſt lord Charles? 3. Whether the ſtatute 
of 3 Fac. or 3 Car. have altered or repealed the act of 1 Fac. 
c. 4! 

The firſt point, whether the recovery be good or not, de- 
pends ſolely on the words of 1 Tac. That every perſon ſo 
<« pafling, &c. ſhall in reſpect of him or herſelf only, and 


« not to or in reſpect of a of his heirs or poſterity, be 
& diſabled and made incapable to inherit, purchaſe, take, 


3 have or enjoy any, &c.” Therefore Charles's being out 


of the realm was a diſability in him, ſo as he could not take 
the eſtate when it ſhould have veſted in him. By this clauſe, 
omitting the words (in e F himſelf and not in reſpect 
of his heir) the act intended that the offender ſhould take 
nothing, either for the intereſt of himſelf, or any other ; 
and by a ſubſequent clauſe, all eſtates and conveyances made 
to ſuch perſon or to his uſe are void. 


There js a difference between a diſability by act of parlia- 


ment, and a diſability at common law; yet conſidering this 


as a diſability at common law, the law never throws any in- 
tereſt upon a perſon diſabled. If an alien purchaſes lands to 
him and his heirs, albeit he can have no heir; yet he is of 
capacity to take, but not to hold, for upon office found, the 
king ſhall have it. If a man be attainted, he is of capacity 
to purchaſe, but not to hold, for he can only purchaſe for 
the benefit of the king ; he can neither have an heir nor be 
heir to'any man, for by the attainder his blood is corrupted. 
1 Inſt. 2. b. 8. a. 1 Ven. 417. Now though an alien may 
take by purchaſe by his own contract that which he cannot 
retain againſt the king, yet the law will never enable him by 


act of his own to 3 by hereditary deſcent, or take by 


act in law, for the law, gue nihil fruſtra, will not give an 
inheritance to one who cannot keep t. _ 
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If the common law be ſo, that an eſtate will not veſt in a [ 329 ] | 


perſon diſabled, tlie caſe at bar is much ſtronger, for this in- 


capacity is by act of parliament. The words are, Hall be 


diſabled and made incapable, fo that he is diſabled to take, 
either for his own or the crown's benefit. The clauſe as to 
the heir can be only declaratory and explanative, for words 
affirmative implying a new law, infer a negative; for the 
words precedent were full before, he Hall not take, that is, 
he himſelf in his own perſon ſhall not take, but his heir 
ſhall. - The reaſon of - inſerting the clauſe therefore, was only 
to ſatisfy the ſcruples of the ignorant as to the difference be- 
tween a temporary and a total diſability, as in the caſe of at- 
tainder, though the difference may be well known amongſt 
lawyers. Where one is attainted of treaſon or felony, that 
is an abſolute and perpetual diſability by corruption of blood, 
for any of his poſterity to claim as heir to him, or * an- 
ceſtor paramount; but when one is diſabled by act of par- 
liament, to claim any eſtate for life, that is a perſonal diſa- 
bility for his life only, and his heir after his death may claim 
as heir to him or any anceſtor paramount. 11 Co. lord Dela- 
ware's caſe; where Thomas Delaware petitioned the queen 
for his place in the Houſe of Lords, which his great-grand- 
father had, though William his father was diſabled by parlia- 
ment, 3 E. 6. during his life, to claim any dignity : and it 
was objected, that his father being diſabled by act of parlia- 
ment, the petitioner could not convey the deſcent to himſelf 
through the diſabled perſon; but the judges and Houſe of 
Lords were of opinion, that he might claim by him, this 
being oy a perſonal temporary diſability, which differs from 
an attainder. 


Though nothing veſted in the anceſtor, yet the heir may 
take. Ihe clauſe, not in reſpect of his heirs, can ſignify no- 
thing, the diſability extending only to the recuſant himſelf : 
it is not during life, but only till conformity. This caſe be- 
ing a limitation in tail, will be different from what it would 
be if a fee was limited, for the eſtate-tail is by the ſtatue de 
donis, and the iſſue in tail cannot be diſabled, but muſt take 
by the ſtatute. Therefore if tenant in tail is attainted of 


. and has iſſue and dies, although by the attainder the 
bl 


is corrupted, ſo that nothing can deſcend to his heir; 

a the iſſue in tail, as to thoſe lands, is not barred, becauſe 
e is inheritable by force of the ſtatute de dons; but the wife 
of tenant in tail ſhall loſe her dower, becauſe ſhe claims by 
the common law. Lit. § 746, 747- In this caſe tenant in 
tail himſelf may have a right to take, that ſo it may deſcend, 
to enable the iſſue in tail to inherit, but he does not take 


ſuch 
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ſueli an eſtate as that he ſhall haye er to alien. A feoff 


ment by tenant in tail gives away all the eſtate tenant in tail 
had, as concerning himſelf, or any benefit that he may re- 
ceive ; but for the ſake of his iſſue, and him in reverſion, 
there ſtill remains in him a right of that intail by force of the 
ſtatute. And by that right the tail may be recovered again, 
as by the root which is till alive, and the heir ſhall bring a 


formedon in deſcender, and lay in his count, deſcendit jus 


from that anceſtor to him as heir per formam doni, Hob. 335. 

37- Raym. 354. 2 Roll. Rep. 418. For the ſtatute de 
2. ſays, that notwithſtanding an alienation by tenant in 
tail, the land ſhall remain to his iſſue, and ſo ſays our ſtatute. 


It may be objected, that it is impoſſible for the heir to 
take unleſs the anceſtor was ſeiſed, and therefore the eſtate 
muſt veſt in the recuſant. To this I anſwer, That at com- 
mon law it is not neceſſary that the anceſtor be ſeiſed, to 
enable the heir to claim by deſcent ; for the rule of law is, 
that where the anceſtor might have taken the eſtate and been 
ſeiſed, there the heir ſhall inherit. 1 Co. Shelley's caſe. 
Nay, in ſome caſes the heir ſhall take by deſcent, although 
the anceſtor never was or could be ſeiſed of that eſtate ; as if 
lands be given to A. and B. for their joint lives, remainder 
to the right heirs of him that dies firſt; A. dies; his heir 
ſhall take by deſcent, and F the remainder never veſted 
during the life of A. Co. Litt. 378. 5. 


But even admitting that this act of parliament cannot have 
this conſtruction, and at the ſame. time agree with all the 
ſtrict rules of the common law; yet when by an act of par- 
lament eſtates are limited for particular purpoſes, the vali- 
dity of thoſe limitations muſt not be meaſured by thoſe ſtrict 
rules, for it is ſuppoſed the act was made purely for a repeat 
of thoſe rules or maxims, and the mechanic rules of reaſon 
mall not obſtruct the intent of the act, for the ſtatute over- 
rules all private rules of law. 3 Co. 64. b. 6 Co. 40. 6. 
$ Co. Prince's caſe. An eſtate - tail may be batred and ceaſe 
for a time, and afterwards revive again : it may ceaſe as to 
one perſon, and be in force as to another. 9 Co. Beaumont's 
caſe, J. B. and his wife were tenants in ſpecial tail, he 
alone levied a fine, and died, leaving iffue ; during the life 
of J. B. the intail was barred, and notlring was left but a 
bility to the eme; for if ſhe ſurvives, ſhe ſhall be tenant 

tail as before, for the whole tail revives and is reſtored 


to her. | 


An eftate-tail may, in itſelf, be perfect and alienable, and 


yet may not deſcend, though thers be idſue in tall. Archer's 


eaſe; 
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taſe; and Heb. 258. An eſtate- tail may deſcend, and yet it 
cannot be aliened. 3 Co. 50 It may be full, and yet cannot be 
allened or deſcend, as in Beaumont's caſe; it could not de- 
ſcend to the ifſue from the mother, though ſhe had the 
whole eſtate-tail in her, becauſe the iſſue was Barred before 
by the fine levied by the father ; and it could not be aliened 
by the wife, "becauſe it was aliened before by the huſband. 
0b. 257. Though thoſe points are ſingularities, and con- 
trary to the known rules of law, yet they being introduced 
by ſtatute, muſt not be carried to the rules of law as to 
their ſtandard. The rules of law as to inheritances are ar- 
bitrary, and do not depend-on the rules of reaſon ; and that 
is the reaſon why the rules of law vary in different countries. 


Odbjection. That the eſtate muſt veſt in the offender, be- 
. cauſe the proviſo ſays, that the offender conforming ſhall be 
- freed and diſcharged of all and every ſuch diſability and inca- 
pacity ; and there being no clauſe of reſtitution, the pa 
conforming would have no benefit of his conformity, unleſs 
the eſtate always remained in him. 


Anſwer, This objection is capable of the former anſwer ; 
that an act of parliament enacting ſuch things, they ought 
not to be impugned, becauſe they afe inconſiſtent with the 
rules of law. But this admits of another anſwer, that it 
was not the meaning of the act, that the party conforming 

| ſhould be reſtored to that eſtate which was once veſted in the 
next proteſtant ; but the meaning of it was, that he ſhould 
from thenceforwards be able to take any other eſtate, not to 
have that eſtate which was once forfeited, for he could not 
take it again by purchaſe or deſcent. Such a conſtruction as 
is contended for on the other ſide, inſtead of weakening, 
would very much encourage popery, and give recuſants an 
opportunity to play the hypocrite ; for if by his conformity 
© the eſtate ſhould be reveſted in him, he would conform out- 
wardly, go to church, receive the ſacrament, and be obe- 
dient to the laws for a' while, and then get a diſpenſation 
and re-enter, and fo toties guoties, which would be to evade 
_ "The preventing our youth from being ſent into popiſh ſe- 
minaries, to ſuck the poiſon of their pernicious principles, 
” and flir up the ſubjects to rebellions and tumults, is the 
greateſt bulwark to the proteſtant religion. The taking the 
* eſtate. by the anceſtor for the benefit of the heir, as is con- 
- tended for, is in ſhort giving the recuſant a power by a reco- 
very to bar his heir, and diſpoſe of it as he pleaſes, which 
- overthrows- that clauſe, the intention of which was to pre- 
ſerve the. eſtate for the heir. eee cr volt 
Vol. I, X x 1 2. The 
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2. The life of Philip is objected to be an impediment, 
that —— the execution of the reverſion; for whilſt he 


Lies, _ ey, the eſtate- tail continues. But 1 give the ob- 


is anſwer: That Philip can take nothing, no more 
—— Charles did: the rule of law is, that where any limita- 
tion is to a perſon not in e at the time the eſtate ought to 
veſt, the eſtate muſt go over to the next in remainder. Here 
the limitation is to Philip and the heirs-male of his body; 
but when that limitation ought to take effect, he is incapaci- 
tated to take, and then the limitation over to the leſſors muſt 
take effect immediately. Cro. El. 422. Deviſe to R. in tail, 
and after his deceaſe without es to Edward his ſon in tail: 
R. dies, leaving iflue, living the teſtator, and there it was held 
that Edward ſhould have the eſtate preſently, and not wait 
till the death of R. 's iſſue. 2 Roll. Abr. 415. c. 6. Deviſe 
to one for life, who is a monk, remainder over, is good. If 
a man dies ſeiſed, leaving iſſue only an alien, the 9 — {hall 
_eſcheat. immediately, and not come to the crown. If a man 
"has iſſue two ſons, and the eldeſt be an alien, the law. takes no 
notice of him ; and therefore, as he ſhall not take by deſcent 
' bimſelf, ſo he (hall not impede the deſcent to his younger 
brother, on ſuppoſition that he may have iſſue a natural 
born ſubje&. 

In reſpect to the incapacity, ari n alien reſembles a perſon at- 
tainted, with this difference, that a perſon attainted is one 
that the law takes notice of, and therefore if he be an eldeſt 
fon. and ſurvives, his father, he ſhall hinder the deſcent to the 
younger ſon, though he cannot take himſelf, 2 Ven. Col- 
jd) v. Pace. An alien, or perſon attaint, may pur- 
chaſe, becauſe it is their own act, Which the law cannot 
binder; but it diſables them from taking by deſcent, and 
1 es the deſcent from them, ;becauſe they . muſt there 
"come in by act of law, and the law will not truſt them Nun 


| an eſtate. | 


If it be contended, that dutiag the life of the offender the 
Þ.eſtate.ſhall be in abeyance: I anſwer, There js,no.caule to 
frame abeyances needleſsly, which the law loves not, nor ad- 


i 


2 but in caſe of neceſſity. If 1 b. be amp ould 


pls er to. be in abeyance, then it ,myſt 
the benefit of the Werbe Treas it ausht be 
5 2 — its benefit. Hob. 338. 


3: Whether the ſtatute of e For. be ſtill in force. - And 
Y T7. To. conſider it with Fac. this laſt relates to a 
Juite different matter; Fey = thou 3 2th are levelled at popery, 


Fet the offences are diſtinct. 1 Jac. the intention of a 
| . Jqreign education is'the offene 3 40 thiat a e offend 


againſt 
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againſt that ſtatute, and be innocent as to 3 Fac. Again, a 
proteſtant may offend againſt 3 Fac. papiſts only againſt 
1 Fac. | By 3 Fac. the offender is capable of taking the legal 
eſtate, and loſes only the profits till the conformity, whereas 
the offender againſt 1 Fac. takes neither the eſtate nor the 
profits. The words of the 3 Fac. are, that he ſhall take no 
benefit by deſcent, not that he ſhould not take by deſcent ; 
and then the ſtatute ſhews the meaning, by giving the pro- 
fits during his nonconformity to the next proteſtant of kin. 
Hob. 73. N | 


2. And as 1 Fac, ſtands unimpeached by 3 Fac. ſo does it 
likewiſe by 3 Car. The firſt buſineſs of this latter ſtatute is, 
to enact 1 Fac. to be put in due execution, which could not 
be, if the law-makers had intended it for a repeal, Beſides, 
the effects of theſe ſtatutes are different; for by 1 Fac. the 
recuſant is diſabled to take the lands which were not veſted, 
but by 3 Car. he only forfeits what is veſted ; for the words 
are, ſhall forfeit all his lands: ſo that theſe two ſtatutes are 
very conliſtent ; for 3 Car, was made as a farther proviſion ta 
1 Fac. for that only prevented the veſting the lands after his 
reculancy ; ſo that a perſon in poſſeſſion before his offence 


could feel no effect of 1 Fac. and therefore to adapt the pu- 


niſhment to both caſes, the ſtatute of 3 Car. came and took 
away the eſtate veſted. But as in the caſe at bar the diſability 
was attached in Charles and Philip, before the deſcent of the 
eſtate on either of them, therefore the ſtatute of 1 Fac. muſt 
be the meaſure by which this caſe muſt be ruled; and then it 
follows, that no eſtate ever veſted in Charles, and he having 
no poſſeſſion, the recgveries are void, and Philip being dif- 
abled, the land muſt go over to the leſſor of the plaintiff, as 
right heir of the firſt lord Charles; the conſequence of which 
is, that ſhe had a good title to make the leaſe, and therefore 
the judgment muſt be reverſed, and judgment given in this 
- court for the plaintiff. 5 
Pengelly ſerjeant contra, argued, That under x Fac. the 
eſtate-tail veſted in Charles, and would have deſcended to his 
iſſue, if he had had any. That the ſubſequent ſtatutes have 
altered that penalty, and given the forfeiture to the crown 
upon conviction. That in this caſe there was no conviction. 
The conſequence of which is, that the eſtate continued in him 
all his life, and the recoveries were well uffered by him, 
But if theſe points ſhould not be with me, -yet under the 
_ firſt ſertſement there is an eſtate-tail ſubſiſting for Philip and 
his Me, and therefore the reverſioner cannot enter till the 
mA Xxx a 1. Then 
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1. Then the legal eſtate veſted in the recuſant; for the eon 
ſtruction of the ſtatute ought to be, that only the perception 
of the profits of the eſtate of the recuſant, or at moſt ſome un- 
certain intereſt determinable on his conformity, ought to veſt 
in the crown ;. ſo that the eſtate- tail veſted in Charles, and 
vo ld have deſcended to his iſſye-male, if he had left any, 
and had not barred them by the recovery. The words in 
1 fac. that he ſhall be diſabled to take-in reſpec of himſelf, 
and net in reſpect of his heir, were not inſerted in the-ſtatute 
by way of proviſo, but are incorporated into the body of- the 
act, to preſerye the eſtate to the heir; leſt the heir, who is 


innocent of the crime, ſhould be involved in the puniſhment 


deſigned only for the offender. The act did not intend to 
prevent. the inheritance from veſting in the recuſant, and 
conſequently prevent the deſcent to the iſſue per formam 


| Gini; for there is no clauſe to carry the eſtate to any other 


perſon, which proviſion is in all other ſtatutes : as 6 R. 2. 
r. 6. which diſables raviſhers and women raviſhed, conſenting 
after the rape, to have any inheritance or dower, appoints the 
next of blood to whom the inheritance ought to deſcend, re- 


vert, or remain, to enter incontinently. So the 11th Ha. 7. 


c. 20. appoints him in remainder or reyerſion (as the caſe is) 
to enter on diſcontinuances by women. But this act had no 
view or deſign to abridge the eſtate given by the donor, or to 
haſten the intereſt of the reverſioner ; far the penalty was in- 
flicted, not to affect the eſtate or jnheritance of the recuſant, 
but his perſon only; the heir was not intended to ſuffer any 


| ph but, on the contrary, the act deſigned to pre- 


e the right and eſtate of the heir. The clauſe, that all 
conveyarices ſhall be vaid, can extend only to conveyances 
made to the recuſant himſelf, or to his uſe, and not to con- 
veyances made forty years before ; (that is to ſay) it can 
never affect the aden of the Geſt lord Charles, anceſtor 
to this Charles; for Charles and Philip were not ſuch perſons 
againſt whom the ſtatute ordained this puniſhment, when 


this conveyance was madg, 


This act of 1 Fac. having then only diſabled the recialant 
as to a ſmall intereſt in the land ; it follows, that the refidue 
of the eſtate muſt remain in him. If the heir is to take any 
thing by this act, the eſtate muſt veſt and continue in the 
anceſtor during life; ; for the heir, whether he be a general or 
ſpecial heir, muſt derive his title by the rules of od e 
the ſettlement ol the firſt Charles; - | 


There is no difference when the eſtate is veſted; a, "+ FR 
js to veſt ; for it will be agreed, that by this ſtatute lands veſted 
Fre not to be diveſted from the recuſant. Our odjection „ 


1 2 fo 


TrxINITY TER 6 GRE 0: 


that if there is a total diſability in the anceſtor himſelf, none 
can claim as heir to him; and that is proved by the caſe of 
———ͤ—7i v. Pace, cited by the other ſide; and then this 
diſabihty muſt deſtroy the ſettlement, and ſtop the blood: 
for if there be grandfather, father and ſon, and the father is 


attaĩnted, though neither the blood of the grandfather or ſon _ 
be corrupted between them, yet the corruption of the father's 


hlood draws a conſequential impediment upon the fon to in- 
herit to the grandfather ; becauſe the father's corruption of 
blood ohſtructs the tranſmiſſion of the hereditary deſcent be- 
tween. the grandfather and the ſon. If tenant in tail is at- 
tainted of treaſon or felony, and at the time of his attainder 
had no iſſue, and after the obtaining his pardon has iſſue, 
ſuch iſſue is inheritable to him; but if he had iſſue before the 
pardon, the deſcent to ſuch ſon is hindered, for the blood 
between him and his father is corrupted ; which caſe contra- 


dicts Litt. 5 76, 77. for though the eldeſt ſon born before 


the pardon cannot take, nor the youngeit ſon living the eldeſt, 
yet there is no ceſſer of the eſtate-tail upon ſuppoſition that 
the eldeſt will die without iſſue, and then the youngeſt ſon 
will inherit. In our caſe, if there is any right of the eſtate- 
tail remaining in the recuſant, the reverſion ſhall not be exe- 
cuted. In the caſe of lord Delaware the diſability was im- 

ſed for life ; and the court held, that one might claim as 
2 8 from a perſon diſabled only by act of parliament. 


This conſtruction which I am contending for, of the intent 
of the clauſe in impoſing only the forfeiture of ſome uncertain 
intereſt till conformity, will be ſupported by the proviſo for 
conformity. By that clauſe the party conforming “ ſhall for 
“and during ſuch time as he ſhall continue in ſuch con- 
« formity, be freed and diſcharged of all and every ſuch 
& diſability and incapacity.”** Now it would be ſtrange that 
the party complying with the act, in conforming to theſe 
laws, ſhould not have the benefit of ſuch conformity ; that 
is, have, the eſtate again; which he could not, if the eſtate 
was once veſted in another, there being no clauſe of reſtitu- 
tion. The intent thergfore of the act was, that the PO 
conforming ſhould be in the ſame condition as before his of- 
fence ; that is, receive the profits of his eſtate to his own 
uſe. An act of parliament may indeed make an eſtate ceaſe 


and riſe again, as in the Prince's caſe ; but then the words of 


that act mud be expreſs. 


. It may be demanded, to whom did the ſtatute intend ta 
give the profits of the eſtate? I anſwer, that forfeitures given 
y ſtatute, either for non-feaſances or miſ-feaſances, for 
Lo law 


— 


public offences, fines and penalties for offences at common 


[ 335 ] 


low” Eben piblic god: (no perf ting appoint to 


| take'the benefit of them) ſhall go to the king, as pater patriæ, 


| [336] 


cording to the caſe of Woodward v. Fox, 2 Vent. 957. 


the head of the government and fountain of juſtice, who is 
concerned to ſee the laws executed. But when the offence 
is private, and affect only particular perſons, there it is but 


juſt and reaſonable tho ſu ſhould have the forfeiture or 


fine for a compenſation. In the caſe at bar, the offence is of 
a public nature, againſt the common good of the kingdom, 
and conſequently the forfeiture accrues to the crown, ac- 


Lev. 289. In 2 Int. 650. on 2 Ed. 6. c. 13. the for- 
iture” of the treble value for not ſetting forth tithes; was 
therefore by expreſs words given to the owner of the tithes ; 
and ſo is Moor 238. 1 Roll. Rep. go. 11 Co. 60. 2 And. 127. 
As to Beaumont's caſe, the fine by the baron, of the lands 
whereof the baron and eme were ſeiſed of a ſpecial tail, was 


no c:ſſer of the eſtate- tail of the 4 and in that caſe it is 


not pretended that the eſtate-tail ſhall go over to the rever- 
fioner; whilſt there remained iſſue of tenant in tail ſo levying 
the fine. | | (2 | 


T bis conſtruction, that the forfeiture ſhall go to the crown, 


prevents all exceptions; but the other conſtruction, that no 


eltate veſts, prevents the penalty deſigned by the ſtatute; for 


if no eſtate veſts, the crown cannot have the profits. The 
act intended no difference, whether the recuſant had the 
eſtate before or after the offence, nor of the quality of the 
eſtate; whether it was fee or tail; but in reaſon, of the two 
the eſtate-tail ought to be more favourably conſtrued to be 
preſerved, the ſtatute d- 45zis taking ſo much care to preſerve 
the eſtate for the iſſue againſt the alienation of the tenant in 
tail; and therefore by that ſtatute the iſſue was not barred, 
though the father was attainted of treaſon ; though it is ſince 
altered by the 26 H, 8. c. 13. N * 

© Beſides, iu this ſtatute there are expreſs words preſerving 
the eſtate to the heir. It is more beneficial to the ſubject, 
that the crown ſhould have the profits than the next of kin, 
who may perhaps employ them under hand to the uſe of the 
recufant in all or in part: which bargain may be eaſily made, 


conſidering that he is but tenant at will to the offender, who 


whenever he pleaſes may conform, and take the land, and 


. 


recover the meſne profits. mw 2 
But admitting that no eſtate veſts by 1 Jac. yet the re- 


" 
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which he only was youched, and not the wife, who hada 


joint eſtate for life with him; yet it was adjudged, that the 
baron coming in as vouchee, came in, in privity of the eſtate- 


tail, and not of any other eſtate, and ſo the recovery is good. 


If the eſtate did not veſt in Charles, then he is a diſſeiſor, 
and that way the recovery is good. 3 Co. 59. Lincoln Coll. 


caſe. If there be tenant for life, remainder in tail, and he in 
remainder enters upon the leſſee, and diſſeiſes him, and after 


ſuffers a common recovery; that ſhall bind the tail, for the 


diſſeiſin does not diveſt the tail, but he is a diſſeiſor of the 
eſtate for life only; and as to himſelf, he is ſeiſed by force of 


the tail. 2 Roll. Abr. 395. c. 3. 6 Ce. 32. And ſo he con- 
eluded this point, that the eſtate veſts in the recuſant, and 
no eſtate veſted, yet the recovery is good, as ſufferedy by a 
diſſeiſſor, and conſequently guacungue via data the leflor of 
the plaintiff can have no title. 


2. But admitting that no eſtate veſts in the offender, and 
that the recoveries are void, yet the plaintiff cannot recover : 
for if Philip cannot take himſelf, yet there is no ceſſer of the 
eſtate-tail, whereby the reverſion can be executed in the 

laintiff, till the death of Philip without iſſue, 1 1/7. 28. as 
long as any right of the eſtate-tail remains, the law looks 
for ifſue ; and though the tenant in tail be 100 Nears Of, 
yet. the law ſees no impoſſibility of his having iſſue: and 
Litt. & 34. is, that none can be tenant in tail apres, &c. but 
one of the donees in ſpecial tail; for a donee in tail-general, 


cannot be faid to be tenant in tail after poſſibility,” becauſe 


always during his life there is a poſſibility that he may have 
iſſue inheritable to the ſame intail. * 


It is admitted, that if Philip has iſſue at any time, the 
iſſue may inherit; and then the eſtate muſt continue in 
Philip, becauſe the law expects his having iſſue. Tenant in 
tail, may ſuffer a recovery, and bar his iſſue, becauſe he has 
the whole inheritance in him. As to 2 Roll. Abr. 415. 
where a deviſe to a monk is held void, and the remainder 
good : in the ſame bock, pl. 4. it is ſaid, that if a leaſe be 
| Jag to a man who is not capable (as a monk) for life, the 
"remainder is not good: fo that in a deviſe, becauſe the in- 
tent of the deviſor is regarded, it is good; but not in a 
- [conveyante at common law. As to the caſe Cro. El. 422. 
there the only queſtion was, whether, if the deviſee in tail 
die in the life of the deviſor, his heir in tail could inherit ? 
and it was held, that a ſubſequent limitation to take effect on 
the death of ſuch a perſon without iſſue, ſhould: take effect 
immediately, becauſe there was no poſſibilit/ for the — 4 
r | el 
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inherit. Plot. 557. 5. 25 A, Gl. Tenant in tail ws 
bound in a ſtatute- merchant, and had iſſue; the iſſue was 


outlawed of felony, but pardoned in the life of the father: 


the father died, the iſſue entered, the conuſee ſued execution 


of the land, and the heir brought an aſſiſe; and it was held, 
that the outlawry for felony ſo diſabled him in his blood, 
that he could not take by deſcent the lands in tail, any more 
than lands in fee, notwithſtanding the charter of pardon, 


which could not reſtore his blood to its former purity; and 


. when the father died the land could not revert to the donor, 
becauſe the donee had iſſue, though that iſſue was diſabled ; 


and upon the father's death the freehold was in no perſon, 
but in nubibus, and becauſe every man in the world had an 


equal title, the land conceditur occupanti. Bro. Deſcent. pl. 23. 


As to 9 Co. 140. a. that there may be an eftate-tail, which 
may not deſcend to the iſſue; the reaſon is, becauſe: there 
is a total diſability by the fine of the baron; whereas the 
diſability in the caſe at bar is only temporary, and is removed 


upon conformity. 4 Leon. 84. Gouldſ. 102. An alien born 


purchaſed lands in tail, remainder to a ſtranger in fee, and 
ſuffered a recovery ; and it was held, that the remainder was 
barred, for before office found he was a good tenant to the 
precipe, and that the alien had a good fee-ſimple ; and 
though in this caſe it was impoſſible for him to have iſſue in- 
heritable to the intail, yet the recovery barred. the remainder. 
If there is in the eye of the law any perſon that by poſſibility 
may be inheritable to the tail, the reverſioner ſhall never enter 
till the firſt limitation is fully at end, Till 1705, Joſeph, 
the younger brother of Charles and Philip, was alive, and a 
Yroteſtant ; and it is not pretended that he could enter, though 
e was ifſue in tail; and then if the life of Philip prevented 


his entry, conſequently it muſt prevent the entry of the rever- 


fioner. Though Philip was a recuſant, yet no claim ever 


came to him; therefore no diſability could come to him in 


reſpe& of the lands, but only in reſpect of his perſon : it the 
reverſioner ſhould enter, there would be no remedy for the 


= 


© The diſabilities are pardoned by 2 V. & N. c. 10. which 
is a general law, and therefore to be taken notice of by the 


court, though not found, 


23. This act of 1 Fac. is altered by 7 which extends 

to all the offences in x Fac. Hob. 73. ſeems to admit, tliat 
the puniſhment'ought to be according to 3 Fac. for that he 
that enters on the land of the recuſant is only tenant at will. 


but what 1 Fac. intended, to prevent tie educa- 


1 Keb. 25 The court was of opinion, that 3 ac. meant no 
tion, 
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tron, and that the king hath not an intereſt in the land of a 
recuſant, as by 3 Eliz. c. e fugitives, only a right to a 
perception of the profits, which by the return and conformity 
of the offender immediately vanithes. 45 + il 
4, The ſtatute of 3 Car. has alſo made ſeveral alterations 
in 1 17 for it alters not only the diſpoſition of the eſtate, 
but the forfeitures; for by this ſtatute there muſt be a con- 
viction, and then Charles not being convicted, can forfeit 
nothing: and the opinion of C. B. was, tliat this ſtatute muſt 
be the rule. By this the king is to have the land, and by 
3 Jae: the next of kin, which is inconſiſtent; It is not ne- 

ellary to cite all the caſes where it has been held; that a 
ſubſequent ſtatute being contrary to, or inconſiſtent with a 
former, is an implicit repeal of that former law. 11 Co. 61. 
1 Jones 22. It is agreed, that 3 Car. extends to more offences 
than 1 or 3 Fac. If it had extended to fewer, there might 
be ſore colour to ſay, that the other ſtatutes are neceſſary; 
but if both 3 Cay. and 1 Fac. inflicting different puniſhments 
for the fame offence, ſhould be in force, the conſequence 
would be, that the offender would be puniſhed twice for the 
ſame offence, contrary to the rule nemo bis puniri debet pro 
«no et eodem delicto. | 


Though after the preamble of 3 Car. it is enacted, that 
1 Jac. ſhall be put in execution, yet the intent of that could 
only be to continue 1 Fac. for the puniſhment of offences 
committed between that and 3 Car. for without this, thoſe 


offences would remain unpuniſhed, 1 Fac. being implicitly | 


repealed, If 1 Fac. continues, the puniſhment deſigned by 
3 Car. though the heavier,. will be avoided ; for if 1 Jac. 
prevents any. eſtate from veſting in the recuſant, nothing can 
be forfeited by 3 Car. for he cannot forfeit what he has not, 
and he can have nothing by reaſon of 1 2 But if 3 Car. 
is a repeal of 1 Jac. (as I apprehend it plainly appears to be) 
it follows, that Charles being never convicted, had a good 
eſtate to make a tenant to the præcipe; and being himſelf te- 
nant in tail under the ſettlement of the firſt lord Charles, has 
by coming in as vouchee in a recovery, barred the remainder 
to the right heirs of lord Charles, under which the dutcheſs 
claims. But if that recovery be not good, yet the life of 
Philip, who may poſſibly conform, or leave iſſue capable, 
will ſtand in her way; ſo that taking it either way, the judg- 
ment given below for the defendants was well given, and 
ought to be affirmed. 

Forteſeue replied, 3 Car. can be no repeal of 1 Fac. for 
though the penalties are different, yet they are , conſiſtent. 
The difference between a forfeiture and a diſability is, that 
Your. 1. Y yy a for- 
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4 forfeinire: can be applied only to what the offender .has, 


but a diſability cannot be forfeited. The books are full ot 
eaſes whertin: it has been held, that 4 poſſibility cannot be 
forfeited, or a right. A diſabihity is an incapacity in the 


4 offender. to take any eſtate. Nil dat quod non habet. This 
caſe is Icke that of a monk, whio on his deraignment may 


fetch back the eſtate whereſgeyer it is gone; and fo 5 
Philip on conformity, or his ifſue inheritable, enter upon the 


teverſioner i in the caſe at bar. 


Parker C. J. This ſeems to be a matter of —— difficulty : 
ton different conſtructions of the act of parliament have been 
ſet up, WW. for the plaintiff, That the diſability 1 15 total in 

1e recuſant, and no right at all of the eſtate - tail ſhall veſt in 

jm, but it ſhall go over to the next iſſue in tail capable; if 
there be none, to the reverfioner, beeauſe otherwiſe the re- 
euſant would be able to defeat the intent of the act, which 


was to preſerve the eſtate to the heir or poſterity. That for 


the defendant is, that the complete legal eſtate ſhall veſt in 
the anceſtor, becauſe otherwiſg they who muſt, claim through 
him could not take by deſcent, ſo that the intention of a be- 
pefit to the heir would be defeated that way... 


Now both theſe, though they have a colour of being for 
the heir's benefit, yet tend to defeat it, and will not anfwer 


- the intention. Ik the firſt ſhould-prevail, that nothing. veſted 


7 


in Charles or Philip, but the eſtate paſſes over to the rever- 
ſioner, then the eftate-tail muſt be totally determined. Then if 
Philip ſhould have iſſue capable (of which there is ſtill a poſ- 
ſibility) they will be barred, for if the eſtate-tail be once de- 
termined, nothing can ſet it up again. Indeed where a man 
takes an eſtate, and afterwards àa more worthy heir becomes in 
Je, who may take the ſame” eſtate, it ſhall diveſt out of the 
former, and veſt in the latter: as if tenant in tail has two 
ſons, and dies, the. eldeſt enters and dies, leaving his wife 
privement enſeint with a ſon ; the eſtate preſently veſts in the 
younger brother, but as ſoon as the umous ſon is born, 
he ſhall have it; but this is, becauſe both come in under 
the ſame. eſtate-tail, and there is no determination of it: but 
he in reverſion can never enter, ſo long as ay _ a the 
tail which'he has granted out remains 


' The other conſtruction, by making the Ste Jepal 
on” veſt in the recufant anceſtor, enables him to alien; ſo 

t though the act ſays the anceſtor ſhall be diſabled to take 
for and in reſpect of himſelf, and not for and in reſpect of 
his heirs of poſterity ; this conſtruction enables him to take 
for his own — contrary to the benefit of the heir. Con- 
arr e 3 a W between 


theſe 


- 


TAIN ITX TERM 6 Gro. 


theſe. two, which may better anſwer the intention, (viz.) 
that the right of the tail ſhall veſt in the anceſtor, ſo far as is 
neceſſary to convey the deſcent to the iſſue, but not to enable 
him to alien: then indeed the defendants will have no title; 
but 2 can the leſſor of the plaintiff enter in Philip's lifes) 
time f | 29 5 wn Wy 

The act of 3 Fac, ſeems to be quite out of the caſe, being. 
made for another purpoſe, 

The act of 3 Car. does concern the ſame perſons. and; 
crimes (amongſt others) with that of x Jac. but it is not 
therefore a repeal of it. It is objected, that it inflicts incon- 
ſiſtent penalties ; but why are they inconſiſtent, fince one 
may have a proper operation upon ſome eſtates, and the 
other upon others ? 


I do not fee what advantage can be taken of the act of 
general pardon ; for though it is a public a&, yet he that wilt 
take the benefit of it, muſt ſhew how he is intitled to it, and 
that he is not within any of the exceptions ; ſo it ſhould 
have been found. 


Pratt J. The clauſe which fays, that all eſtates, terms, 
and other intereſts, made to ſuch recuſant, ſhall be void, does 
not indeed concern deſcents, but purchaſes; but conſider 
whether an argument may not be drawn from thence, that 
the intent of the act was, that they ſhould take no right, no 
intereſt at all. | 


Paſ. 2 Geo. it was argued a ſecond time by ſerjeant Hooper 
for the plaintiff, and Mr. Lutwyche for the defendant. 
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| Hooper ſerjeant. The diſability by 1 Tac. happened before Second exgu- 
any thing deſcended either to Charles or Philip: it might ment. 


have deſcended to Joſeph, but he being dead without iſſue, it 
reverts to the donor, The ftatute of 1 Fac. induces ſuch a 
temporary diſability, as prevents any thing from veſting. 
Charles and Philip were no lords, though the verdict calls 
them ſo; for the ede difables them to take any heredita- 
ment, as a dignity is. 2 

As to the point, whether this act be repealed or not, it 


ſeems ſtrange to imagine, that an act made with ſuch delibe- 


ration ſhould in two years after be repealed, eſpecially if we. 
- conſider what happened within thoſe two years. The pow- 
der-plot was then juſt diſcovered, and immediately an. act 
paſſed for a public thankſgiving for. that deliverance ; the, 
conſpirators are attainted, and then at the ſame parliament is, 
this ſtatute made, which is ſet up for a repeal of 1 Tac. the 
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tions, and may well ſtand together; the one prevents eſtates 


from veſting, and the other meddles with eſtates veſted. 


But ſuppoſing for argument ſake, than which otherwiſe I 


can never admit, that 3 Jac. does amount to a repeal of 
1 Fac.. yet ſurely then the ſtatute of 3 Car. has revived. it; 
for it enacts it to be put in due execution, which plainly 


ſhews it was not thought to be repealed by 3 Fac. or intended 


to be repealed by 3 Car. and it is to be put in execution as 
well againſt crimes 0 be, as thoſe actually committed. 


The common recovery can have no effect, being ſuffered 
by one who had no eſtate in him at the time, and therefore 
could not by deed inrolled make a tenant to the +. 


By deed inrolled (that is, by bargain and fale) nothing paſſes 


but what may lawfully paſs, for it does not work a diſſeiſin 


or any tort. The act 1 Fac, is expreſs, that ſuch perſon 
ſhall be diſabled to take: by the recovery he may extinguiſh 


his right, but he cannot alien it; he has jus extinguendi, but 


not jus alienandi. On 1 Fac. the crown can have no right, 
becauſe nothing veſts in the party ; and therefore if the father 
is ſeiſed of lands in fee, and tlie ſon is attainted of treaſon in 
the life of the father, and the father dies, the land ſhall 
eſcheat; for that the father died without heir, and the crown 
cannot have the land as a forfeiture, becauſe the ſon never 
had it to forfeit. 1 Int. 13. a. Here nothing is veſted in 
Charles or Philip, and ſo conſequently they can forfeit no- 


thing. They have ſcintilla juris to preſerve the eſtate-tail, - 


but not to forfeit or deſtroy it. The crown can never take 
but by record, either judicial or miniſterial, as in the caſe of 
an eſcheat the crown takes by office, which is a miniſterial 
record. | | 

I come now to the chief point, whether the dutcheſs can 
enter, living Philip? At common law, before the ſtatute de 


donis, all eſtates were fee-ſimple ; and the ſtatute was calcu- 
lated more for the benefit of him in reverſion, than the tenant 


in tail or his iſſue; for now the reverſion is certain, and the 
donor may limit as many remainders as he pleaſes, which he 
could not do before, for there could not be one fee-fimple 
depending upon another; and the reverſion is now fixed, 
which before-was but a poſſibility, for now the tenant in tail 
can neither bar nor clog the reverſion, except by a recovery, 
which is not mentioned in the ſtatute qe donis; fince which 
there is no one ſtatute that gives the tenant in tail power to 
charge the reverſion. As to the caſe now before us, the ſta- 
tute of 1 Fac, has repealed the ſtatute de donis; for by that, 


Charles 'and Philip ate made inheritable as iflue in tart, but 


now by this latter ſtatute they are diſabled, . 


gh 


* 


* 


TRINITY TERM 6 GEO. 
At common law, before the ſtatute de donis, a furmedon N 


reverter did lie on failure of iſſue; and in our caſe, if there 


are no iſſue inheritable to the eſtate, it muſt revert to us, 


who axe the right heirs of the donor. If tenant in tail dies, 
leaving his wife privement enſeint with a ſon, the eſtate- tall 


mult” revert to the donor, ſubject to the entry of a poſthu- 
mous ſon. 8. J. Have you any caſe to that?) Hooper. I 
did not look for any, thinking it conſtant experience. 


This eſtate muſt go to the reyerſioner ; otherwiſe, where 
can it go? The act of 1 Fac. takes away and abrogates not 
only all rules and maxims of law, but allo all acts of parlia- 
ment prior to it, that are contrary and repugnant. 8 Cz. 
Prince's caſe, That was a ſettlement of part of the dutchy of 
Cornwal by act of parliament; there the eſtate, (as it has lately 
done till king George came to the crown) when there was no. 
prince of Wales, lay dormant for many years ; and when 
there was a prince of Wales, roſe again, In our caſe, if 
Philip ſhould have a ſon, he might enter; but in the mean 
time the eſtate muſt go over to the reverſioner. Some per- 
ſons are capable to take by purchaſe, that are not capable to 
take by defcent ; but no caſe proves that one may take by 
deſcent, that is diſabled to take by purchaſe, 


Lutwyche contra. As to the firſt point, whether any thing 
veſts in Charles or Philip: if the ſtatute had intended to in- 
duce a total diſability, there would not have been the faving 
Clauſe as to the heir; which implies, that the anceſtor ſhall 
be capable to take for the benefit of the heir. The heir is 
not to be a purchaſer, but the anceſtor himſelf, and canſe- 
quently it muſt veſt in the anceſtor, for otherwiſe it cannot 
deſcend to the heir; be the inheritance either fee-ſimple or 
fee-tail, the anceſtor muſt inherit, to tranſmit it to poſterity, 
If no eſtate veſts, and it be an inheritance, where can the 
freehald be during the life of the offender ? It cannot be in 
abeyance, and therefore the right of the intail ſhall veſt in 
the recuſant, but the crown ſhall have the profits. 

Had this ſtatyte intended a total diſability, it would have 
provided to whom the land ſhould have deſcended in the 
mean time, as in b R. 2. c. 6, 11. 7. c. 20. and 4 F 5 
P. & M. c. 8. On 6 K, 2. the heir is a purchaſer, but on 
the 11 H. 7. he takes by deſcent, 3 Co, 37. | 8 

As to the Prince's caſe, that was by act of parliament ; 
and reſolved that it would not be good at common law, 

It is objected, that if the offender has the eſtate, he may 
deftroy it, and bar the iſſue for whom the ſtatute is ſo care- 
ful. Ta this I anſwer ; That if by this ſtatute the eſtate- 
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tall veſts in him, a common recovery is as incident to his 
eſtate, as alienation is to a. tenant in fee - ſimple. My lord 
Coke, 1 Inf. 223. b. enumerating the "AS, incidents to 
ſuch an eſtate, ſays, That the tenant in tail may ſuffer a com- 


mon recovery; ang. therefore, ſays he, If a gift in tail is 


made, with condition reſtrictive. of ſuch an incident, the 
condition is repugnant and. void; for ſuch a tenant has a 
right to turn the fee-tail into a fee-fimple for the benefit of 


- his heirs, by barting ſtrangers. C. J. Can he make a deed 


for a tenant to the præcipe without an alienation? Lutwyche. 


Such an alienation only, with intent to ſuffer a recovery, 
may not amount to fach alienation as is prohibited within the 
intent of this ſtatute. 4 Leon. 84. Land was given to an 
alien in tail, remainder to another in fee: the alien ſuffered 2 


recovery, and died without iſſue; it was urged that the reco- 


[ 344 ] 


very was void, for that the alien was not tenant of the free- 
hold at the time of the recovery ſuffered, but the whole court 
held, that the recovery was good to bar the remainder, 


Another queftion 1s, Whether the reverſion can be execu- 
ted, living Philip? 1 fl. 28. a. is, that if lands be given to. 
a man and his wife, and to the heirs of their two bodies, 
and they live till each be one hundred years old, yet do they 
continue tenants in tail, for the law ſees no impoſſibility of 
their having iſſue. In our caſe, if Philip has any iſſue, he 
may inherit; but if the reverſioner once enters, he mult 


enjoy it for ever ; and then what becomes of the faving clauſe 
as to the heir? wa. | 
C. J. Is there any caſe which proves that the eſtate ſhall 
not be diveſted out of the reverſioner ? | 
Lutwyche. I could not find any. The iſſue in tail can- 
not enter in the life of the offender, and & fortiori the rever- 
ſtoner ſtrall not. | | . | 
He inſiſted on 1 ac. being repealed, and the difabilty 


pardoned, as in the former argument. | 


Parker C. J. It has been inſiſted on for the defendant, 
that the clauſe in x ac. as to the heir, makes it neceffary 
that the legal eſtate ſhould veſt in the anceſtor, in order that 


the heir may convey a title through him; but it is conſider- 


able, whether the effect of that clauſe be not rather, that 
whatever difficulty would regularly ariſe to the heir from the 
anceſtor's not being ſeiſed, that ſhall not be any objection to 
the heir in this caſe. Not that the anceſtor ſhall be ſeiſed for 
bis ſake, but his want of ſeiſim ſhall not prejudice, the heir: 
the heir ſhall take the ſame advantage as if the anceſtor had 
been ſeiſed. 4 3 Fen 
475 It 
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It is contended, that the diſabled perſan ſhall take by pur- 
chaſe. in reſpect of his heir; but that is a notion I carmot 
underſtand, how he that cannot 2 ſor himſelf, can take 

by purchaſe in-reſpe& of his heir he words, in re 

himſelf: and not in reſpect? of his heir, — be applied ſecun- 

dum Jubjetam materiam, i. e. as the ſubject matter of the 

clauſe will bear. The diſabled perſon is made incapable to 
takea' perſonal eſtate by the ſame' clauſe ; but it is plain that 
other intervening clauſe cannot be applied to that, and ſo it 
ſeems to be in the caſe of purchaſes. No authority has 
been cited of either ſide, and it ſeems à very conſiderable 
queſtion, Whether in the caſe of tenant in tail, with a re- 
mainder over, the remainder being once veſted in default of 
iſſue in tail, can be diveſted by reaſon of iſſue after born ? 

Suppoſe the caſe of a fee-fim ple, the land eſcheats for want 
of heirs'; ſhall it diveſt c out of the lord, and veſt in a poſthu- 

mous heir ? 


The ſtatute of 3 Tat, is entirely out of the caſe. 3 Car. 
inflicts a penalty 95 another kind, viz. a forteiture of the 
eſtate veſted : but if 1 Fac. be taken to be entirely repealed, 
then 3 Car. will not provide for all the caſes that may hap- 
pen; as if lands deſcend-after the diſability attached. There- 
fore the moſt natural conſtruction ſeems to be, that the firſt 
clauſe of 3 Car. which enacts, that 1 Fac. ſhall be put in 
execution, leaves 1 Fac. its full force and effect, as to all 
2 not aftewards provided for by 3 Car. 


The difficulty as to the dutcheſs's taking during Pr life of 
Philip feems the moſt conſiderable ; for ſuppoſe the other 
Part of it, as to the diveſting the eſtate out of the remainder- 
man, were out of the caſe, how can ſhe enter, while there 
is any iſſue in tail in being? Suppoſe there had been a diſ- 
ſeifin, and ſhe was to bring a for medon; muſt not the v4 it, 
that all the iſſue-male of the body of I homas are dead 


It is ſaid that i ue muſt be iſſue inberitable, which Philip 
is not; but he may inherit upon conformity; and iſſue inhe- 
ritable fub modo, ſub conditione, is ſtill iſſue inheritable. 


Pratt juſtice. The objection indeed has the greateſt 
weight for as to the clauſe, for and in reſpect of, &c. 
that can have no other conſtruction, but that the anceſtor 
ſhall-be diſabled, but that diſability ſhall not hurt the heir, 


Diſability may be either total or temporary. Total, ſuch 
as that of an alien, would have prejudiced the heir. This 
is a temporary one; and therefore, though the ſaving for the 
heir had been left out, I ſhould have thought it muſt have 
had e eee have; and 8 
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the diſability ſhould not have prejudiced the heir in all caſes. 


But ſuch temporary diſabilities may in ſome caſes by intend- 


ment be prejudicial to the heir; as in cafe lands in tail de- 


ſcend after the diſability attached, and no iſſue in tail is then 


in eſſe, they muſt go over in that caſe: and ſo it ſeems to me 
it will be now, notwithſtanding the addition of that clauſe ; 
if there be an heir in tail capable of taking at the time of 


the deſcent, that he ſhall have the land; but if not, he will 


be prejudiced by that accident, and it muſt go over; at” leaſt 
till ſome perſon. comes in e//e capable of taking the eſtate- tail, 
the remainder-man ſhall enter, for the freehold cannot be in 
abeyancde. 0 i Le PT. 
Hilary 3 Geo. it was argued a thitd time by Mr. Reeve 
for the plaintiff, and ſerjeant Cheſhyre fot the defendant. 
Mr. Reeve. The title of the dutcheſs depends on three 


acts of parliament, 1 and 3 Tac. and 3 Car. which were all 
of popery : and he argued, ſhe 


made to prevent the grow | 
had a good title under 1 Jac. which remains unrepealed, 
either by 3 Jac. or 3 Car. 


* 


all perſons, 3 Jac. only to children. In 1 Fac. the offence 


is paſſing or being ſent beyond the ſeas to be there educated ; 
in 3 Jac. the offence is going without licence. The penalty 
in 3 Zac. is leſs than in 1 Fac. 3'Fac. is only the profits, 
in 1 Fac. the eſtate itſelf is forfeited, and the reaſon is, be- 


cauſe the offence againſt 1 Fac. is greater than that againſt 


3 Jac. | 


2. The ſtatute 3 Car. is no repeal of 1 Fac. The rule 
indeed is, Leges pofteriores leges contrarias abrogant, but 
thoſe two ſtatutes may conſiſt together. Though both extend 
to the ſame perſons, yet the penalties are different and con- 
ſiſtent : 1 Fac. works a diſability to take after the offence 
committed; 3 Car. a loſs of what the offender had, before 
the offence. If it ſhould be conſtrued that 3 Car. is a re- 
peal, then papiſts will be bettered by that ſtatute, for they 


will be reſtored to their capacity of purchaſing, which was 


taken from them by 1 Fac. neither can they be convicted 
upon 3 Car. if they will but be content to ſtay abroad: no 
proceſs can reach them there, for they can only be outlawed 


in the caſe of high treaſon. 26 H. 8. c. 13. 5 Ed. 6. c. 11. 


3 Inſt. 32 N Wea 

Ihe ſtatute: therefore of 1 Jac. being in force, and the 
meaſure between us, I come in the next place to conſider 
whether any, and what eſtate veſts in the offender. _ the 
. tute 


4 


I. It is not repealed by 3 Fac. | Theſe two ſtatutes relate 
to different perſons and ditterent offences. 1 Fac. relates to 
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ſtatute had intended he ſhould take by deſcent, it would not 
have, difabled him to purchaſe for the benefit of the heir. 
In the caſe of a purchaſer the lands muſt veſt in the anceſtor, 
or elle the heir cannot take: the offender is diſabled in reſpect 
of himſelf only, and not in reſpect of his heir; whereas if 
it ſhould be conſtrued, that he may take by purchaſe or de- 
ſcent, it will then be in his power to bar the heir. If he 
takes any right, it muſt be for his own benefit, and not 
barely ius alzenandi : and when it is ſaid, that admitting he 
does take, yet he has no advantage, becauſe he forfeits the 
profits; that may be avoided, as I ſaid before, it being in 
his power to prevent a conviction on 3 Car. by his keeping 
beyond ſea, and then the whole profits, notwithſtanding 
the ſtatute, may be applied towards the ſupport of popiſh 


If it be ſaid, that by conſtruction of law the crown ſhall 
have the profits during the diſability of the offender ; I an- 
ſwer, that if the offender cannot take the eſtate, the crown 
cannot have the profits, 1 Inſt. 13. a. If the crown were to 
take the profits, it would be only a pernancy of them, as in 
outlayry in a perſonal action; and it would be in the power 
of the offender to deprive the king of the pernancy of the 
profits by his alienation. 21 H. 7. 12. Raym. 17. Hardr. 101. 
Salk. 395. 408. 5 Mod, og. Whereas if it be conſtrued, 
that. = offender is diſabled to take, he will be conſequently 
difabled to alien, and then the act will have its full force. 


It will not be improper under this head to conſider ſome of 
the diſabilities at common law, and compare them with the 
preſent caſe. 1. Propter deli#tum, as by attaint. 2. Propter 
defectum ſubjectionis, as an alien. 3. Profeſſion in religion. 
1. The firſt of theſe works a forfeiture of the eſtate to the 
ing for treaſon, and to the lord for felony; it corrupts the 


blood; the crown ſhall have the purchaſe of ſuch a perſon 


upon office found ; and this diſability differs from that created 
by 1 Fac. 1. Becauſe, that created by 1 Fac. is temporary. 
2. Perſonal, and works no corruption of blood. 3. Becauſe 
an offender againſt x Jac has no capacity to purchaſe, which 
one attainted has for the benefit of the crown. * 
. An lien has no inheritable blood in him: he can have 
no heir, nor be heir to any man: he has a capacity to pur- 
chaſe, but not to hold; for upon office found, the king ſhall 


becauſe on the one hand, the iſſue of an offender may inherit, 
which the iſſue of an alien cannot; and on the other hand, an 


alten may purchaſe,” which our offender cannot. 
Vor. I. 1 | 3. The 
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3. The next diſability is that of a monk, or one entered 
Into religion, that comes the neareſt to the preſent caſe. For, 
1: The purchaſe-of a monk is void; fo is that of the of- 
fender. 2. Neither of them can inherit. 3. Their heir is 
not diſabled; 4: In both caſes the diſability is temporary; 
for the monk is reſtored upon his deraignment, and ſo is the 
offender upon his conformity. It is true, in 1 Inſt. 2. b. a 
monk is called civiliter mortuus, but that is only a ſimilitu- 
dinary expreſſion : that he is not a dead perſon is proved by 
his being reftored upon his deraignment ; he may be abbot, 
executor; bring and join in actions. 1 Inf. 132. b. The 
diſability therefore of a monk comes very near the preſent 
caſe; and it is no foreign ſuppoſition to intend, the parlia- 
ment deſigned to bring the offender under the fame incapa- 
city as a monk, who tranſgreſſed no ſtatute, was under at 
common law. And the rule of conſtruction is always to be 
guided by the reaſon and practice in parallel caſes. 3 Co. 85. ö. 


The principal difficulties ſtarted in this caſe are two: x, 
Whether the dutcheſs can enter in her remainder during the 
life of Philip, who is iſſue in tail, though difabled ? 2. In 
caſe ſhe may ; whether upon Philip's conformity, or leaving 
iſſue inheritable, the eſtate can diveſt out of her, and Philip 
or his iſſue enter? F 


1. As to the firſt : Suppoſing then Charles, William, and 
Philip, diſabled to take this eſtate : ſince Charles and Wil- 
liam are dead without iſſue, Philip is now the only perſon 
Who, as heir-male of the body of Thomas firſt lord Gerard, 
is next in remainder by virtue of the ſettlement ; and the 
diſability as to him being before the eſtate devolved upon 
him, it muſt go over to the next in remainder, who is the 
leſſor of the plaintiff. The law will never caſt a deſcent 
upon one that is attainted, though he may hold what he ac- 
quires by his own act, till office found. 1 Yen. 417. 1 Inf, 
13. a. Fitzh. Mortdaunce/tor 47. 55. The ſecond ſon re- 
covered, becauſe the firſt was beyond ſea. ' Carter 198. 2 Co. 


10 b. 3 Cro. 28. 9 H. 6. 24. b. 3 Co. 61. b. Grandfather 
tenant in tail, father attainted, grandfather dies, the iſſue of 


the father may enter. The dutcheſs does not claim by de- 
ſcent from the diſabled perſon, but by virtue of the remainder 
limited to the' right heirs of lord Charles, upon this pre- 
ſumption, that the former remainders are all extinct, Philip 
ſtill continuing under the ſame legal incapacity. 

2. But the greateſt objection is, that the ſtatute having 
provided, that the land which deſcends to ſuch an offender 
ſhall not eſcheat, neither ſhall the iſſue be hurt; if the eſtate 
| | | Nas 
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was to go over to the reverſioner, the iſſue of Philip, or he 
himſelf conforming, cannot take, for the eſtate is gone. 


Anſwer. The ſtatute ſays, the offender upon his con- 
formity ſhall be reſtored to his capacity as before; but doth 
not ſay he ſhall be reſtored to what he forfeited by the 
diſability, - | | 
But admitting he is deſigned to be reſtored to all upon his 
conformity, then I inſiſt he may call for the eſtate, and fo 
may his iſſue, though it be gone over. It is a maxim in law, 
that a freehold cannot be in abeyance, 1 I. 342. b. It 
cannot be in Philip, by reaſon of the diſablity, nor in the 
crown; Philip never having been in poſſeſſion, and there 
being no proviſion in the ſtatute for that purpoſe: nor in the 
lord, for the whole eſtate is not ſpent; and therefore it muſt 
be caſt upon the reverſioner, the law being careful that the 
freehold ſhall never be in abeyance. 5 Co. 52. b. Bro. 
Eſcheat. 33. Prerog. 047. 1 Inſt. 2 b. Philip therefore 
being diſabled, the next in remainder, who is the leſſor, 
muſt enter to preſerve the eſtate, 


Plow. 486. b. is, That after an attainder of treaſon, and 
till office found, the freehold ſhall be in the perſon attainted 
ſo long as he lives, and he ſhall be tenant to every præcipe; 
but when he dies, the land cannot deſcend to the heir, for 
his blood is corrupted ; and it cannot be in the king till office 
found ; and therefore till then it ſhall eſcheat to the lord, as 
upon the death of his tenant without heir ; though part of 
that caſe be denied for law in 3 Co. 10. b. for there it is, ſaid, 
that by the common law for lands in fee-fimple, and by 
23 H. 8. c. 13. for lands in tail, the actual poſſeſſion was not 
in the king till office ; but when tenant in fee-ſimpte is at- 
tainted and dies, the fee and freehold, without any office, 
are thrawn upon the king, (though not held immediately of 
him) to prevent an abeyance ;- and the land ſhall not eſcheat 
to the lord till office; for in all caſes the eſcheat for high 
treaſon is to the king. But if tenant in tail is attainted and 
dies, it ſhall not veſt in the king before office; for neither the 
attainder nor the ſtatute work any corruꝑtion of blood: as to 
the deſcent of lands intailed ; but naw the ſtatute 32 H. 8. 
transfers and veſts the actual poſſeſſion in the king by the at- 
tainder, as well in the life as after the death of the perſon at- 
tainted, and as well of lands in tail as of lands in fee. So it 
is if an alien dies, the freehold is preſently in the king, with 
out office. 5 Co. 52, 8 Co. 76. Plow. 229. 


The ifſue may + take after the death of Philip ; 
for though the lord has entered by eſcheat, yet a perſon 
| Efiirming paramount to him, may enter and ouſt the lord, 


Z 2 2 3 Laſt. 


* 


[ 350 ] 


Trinity TERM 6 GE. 


4: 


Inf. 231. 40 E. 3. 16. 8 Co. 76. b. Fitz. Mortd. 46. 
; 10 10 . H P. C. 322. The Aue in tail ſnall never be 
hurt by the diſability of the tenant in tail; Philip by his 
own act ſhall not hurt the iſſue, be the eſtate gone over to the 
reverſioner or lord by eſcheat: and that was the deſign of 
the ſaving. | 133 
A reverſion muſt take effect at the inſtant the particular 
eſtate is determined. If the eldeſt ſon dies ſeiſed, leaving his 
wife privement enſeint with a ſon, and the ſecond ſon enters, 
as he muſt) and afterwards a poſthumous ſon is born, he 
enter upon his uncle; and ſo ſhall a poſthumous iſſue 
upon the lord by eſcheat. F. N. B. nn 


It has been objected, that the dutcheſs cannot make out 
her title in a formedon in reverter. But why not? ſhe need 
only ſet out her pedigree, and — the death of the donee 
in tail without iſſue: and that would bring it to the queſtion, 
whether dying without iſſue capable of taking, is not in law 
dying without ifſue ? 8 Co. 88. | 7 

The recoveries ſuffered by Charles are of no effect; for if 
he was diſabled to take the eſtate, he could not make a tenan 
to the præcipe, and then the recoveries are void. N M 


The ſtatute therefore of 1 Jac. being in force; no eſtate 
veſting in a perſon diſabled, and no recovery by him ſuffered 
being good; ſince Philip, by reaſon of the diſability, cannot 


take, but upon his conformity may be let in; or leaving iſſue 


capable, that iſſue may take, notwithſtanding the eſtate is 
gone over: to prevent an abeyance the leſſor of the plaintiff 


ſhall take, and fo had a good title to make the leaſe. 


Cheſhyre ſerjeant contra. The queſtion is, whether the re- 
mainder limited to the heirs-male of the body of 'Thomas be 
extinct, ſo as the ſubſequent remainder to the right heirs of 
lord Charles ſhall take place? If the firſt remainder be not 
extinct, the title is with the defendants, by reaſon of their 
poſſeſſion. . Bu! 


Under 1 Fac. we ſay, the diſability does not prevent the 
veſting of the eſtate, but relates only to a pernancy of the 


profits; which will better anſwer the end of the ſtatute in en- 


couraging conformity, than loſing the whole eſtate without a 
poſſibility of being reſtored : his conformity is in the nature 
of a condition precedent, which, if he performs, he ought ta 
reap the benefit of it. On the one hand, it will be an en- 
couragement to the offender to be reſtored to a pernanicy of 


the profits ; whereas, on the other hand, if he ſhould not be / 


reſtored, he will have no encouragement to conform, ' © | 
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The effect of the recoveries is out of the caſe, for Philip 


claims paramount to them; and it would be hard his iſſue 


ſhould ſee the eſtate go over, and be put to a difficulty to 
convey a deſcent to himſelf, and get back the land from 
him in remainder. There is no law which reſtrains papiſts 
from ſelling their eſtates; on the contrary, it ought to be 
encouraged, for by that the proteſtant land intereſt is 
ſtrengthened. | 3 


The crown ſhall have the profits during the diſability of 
the offender; for the profits of the land are forfeited to all 


purpoſes of benefit, as much as if the land itſelf were for- [ 351 ] | 


feited. By a grant of the profits the land paſſes. 3 Lev. 28g, 
1 Inſt. 4. b. 6 | Me 

The government ſought not the eſtates of the offenders, 
but their conformity, If a minor, under the guardianſhip 


of his uncle, who is his next heir, be ſent abroad by him; 
if it ſhould be conſtrued that the eſtate is gone, then the un- 


cle, who was the greateſt offender, would reap the benefit (a). (a) Sed N. B. 
Whereas, if the land veſts, and the profits are only forfeited, 1 reaches 


jt will be as great hindrance to childrens going beyond ſea, 


and no encouragement to the guardians to ſend them ; and 
then too there will be no abeyance. | 


The reaſon why the puniſhment under 3 Car. is leſs than 
1 Fac. (for he put 3 Fac. out of the caſe) is, becauſe 1 Fac. 
was made upon a pinch, and when the bent of the nation 
was againſt the papiſts ; and when that occaſion was ſerved, 
it was thought proper to mitigate the penalties. Ng 


This diſability cannot amount to a refuſal, ſo as to make 
the eſtate go over, for the offender could not bar his iſſue by. 
matter ex pais. The diveſting and reveſting eſtates, is not fa- 
voured in law. 1 Co. 87. 22 E. 3. 19. Hob: 336. 346. 
Fitz. Dower 143. Maynard 161. If the eſtate ſhould, be 
ſent over, it can never be brought back again; and then the. 
proviſion in benefit of the heir would be to no purpoſe. 


At common law profeſſion in religion was equivalent, te. 
death : it was a civil death, and a arp e quad. 
ſuſcepit ſuper ſe habitum religionis, in quo babitu profeſſus.. 
fuit. 1 Inft. 133. F. N. B. 19. And a writ. of Mortdauns . 
ceſtor would lie upon ſuch a ſuggeſtion. G1 


I admit the poſthumous ifſue in tail may enter upon the 
reyerſioner, for he only takes pro hac vice to prevent an, 
abeyance, of which there is no danger in the caſe at bar, if 
our conſtruction prevails. 42 2 


He inſiſted likewiſe on the matter of the pardon, and the 
life of 8 Fhilip. 5 | Th 
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The court faid nothing, taking this to be the laſt argu- 
ment: and ſo it ſtood two terms upon a curia adviſare vult. 
But then underſtanding other counſel had been retained to 
argue, if occaſion, they deſired to hear them. And Trin. 
4 Geo. (Parker C. J. being made lord chancellor, and For- 
teſcue come down into the King's Bench) it was argued a 
fourth time by fir Thomas Powys for the plaintiff, and fir 
Edward Northey for the defendant. | 


Sir Thomas Powys. In order to make a title in the plain- 
tiff upon this record, I ſhall. endeavour to prove, that lord 


Charles being educated in a foreign popiſh ſeminary, and 


continuing a papiſt to the time of his death, was by the ſta- 


tute of 1 Fac. I. c. 4. diſabled and made incapable to in- 
herit any legal eſtate, and conſequently the recoveries ſuffered 

him are void, and ineffectual to bar the remainder under 
which we claim; and that Philip continuing under the ſame 
diſability, the eſtate- tail is ſpent, and the dutcheſs muſt enter 
as in her reverſion, 


For this purpoſe I ſhall conſider theſe three things: 1. What 
will be the conſequence upon the ſtatute of 1 Fac. taking it 
ſingly and by itſelf. 2. What alterations have been made 
by any ſubſequent ſtatutes. And 3. What influence the 
common recoveries and the life of Philip will have in preju- 
dice of the dutcheſs's title, 


I. Then, to take 1 Fac. by itſelf, and conſider it in rela- 
tion to this caſe, Upon this ſtatute it is that we muſt make 
our ſtand, for I muſt admit that the common recoveries, and 
the life of Philip, will be objections againſt us, unleſs we 
can have the aſſiſtance of this ſtatute to remove them. And 
as this is to be our foundation, it will be proper to obſerve 
the time and occaſion of making it. 


It is very well known, that during queen Elizabeth's reign 
the papiſts were very active in finding out means to ruin the 
proteſtant religion, or in the language of thoſe times, to 
fight the pope's battles. Amongſt other expedients that 
were thought of, and put in execution, this of erecting pa- 
eee in foreign parts, for the education of the Eng- 
iſh youth, was one of the principal contrivances of the pa- 


piſts, to bring about their deſign, and therefore the govern- 


ment at chat time was very vigilant to prevent the ill conſe- 
quences of it. And to that purpoſe a law was made 27 Elis. 
c. 2. which being very doubtful and obſcure in many re- 


ſpects, and thought by ſome to be but a temporary act, which 


expired by that queen's death, it had not the intended effect. 
Immediately 


- 
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Immediately upon king James's acceſſion to the throne, 
the, ſtatute we are now upon was made, as an effectual pro- 
viſion againſt ſo great a miſchief : and as the miſchief was 
eat, ſo the parliament thought there was no time to be 
oft in putting a ſtop to it; and therefore one of the firſt 
things they ſet themſelves about as ſoon as they came toge-- 
ther, was to apply a proper remedy to this miſchief. "This 
early care of theirs will be ſufficient to filence any infinua- 
tions, as if this was but a trifling and inſignificant attempt, 
and not deſigned by the parliament to bring the papiſts under 
thoſe: difficulties, which it is objected will be the conſequence 
if our conſtruction -prevails : in anſwer to which, they of 
the other ſide ſet up a- conſtruction, which tends only to 
make this (as they call it) a ſtill-born ſtatute. I need not 
mention the rule laid down in Hab. 87. 93. 97. that an act 
of parliament ſhall never be conſtrued to be void, if it can 
poſſibly be otherwiſe; but ſhall be expounded in ſuch a man 
ner, that it may as far as poſſible attain its end. | 


' 


The ſtatute has a twofold operation: 1. To create an in- 
capacity to take any eſtate, under the words, be — oor and 
made incapable to inherit, purchaſe, take. 2. Jo prevent 
the enjoying any eſtate veſted before the offence, implied 
in theſe words, have or enjoy. | 
The whole clauſe runs, That every ſuch perſon ſo paſ- 
& fing or being ſent, &c. ſhall, as in reſpect of him or her- 
« ſelt only, and not to or in reſpect of any of his heirs or 
_ © poſterity, be diſabled and made incapable to inherit, pur- 
„ chaſe, take, have or enjoy any manors, lands, &c.” And 
then follows the proviſo for conformity. 


It is the firſt part of thoſe words creating the diſability te 
take, which is what we rely upon, for the offence was com- 
mitted by Charles and Philip, before the deſcent of the 
eſtate to either of them ; ſo that what might be the con- 
ſtruction of the ſtatute as to eſtates ved, will not need 
to be now confidered, being intirely foreign to the preſent 
queſtion. | 


The words be diſabled to inherit, purchaſe, take, are very 
ſtrong and fignificant, and without doubt would have been 


ſufficient to have hindered any eſtate from veſting in the diſ- 


abled perſon, if the ſtatute had not gone on, and made pro- 
viſion for the benefit of the heir. The word inherit would 
have prevented any deſcent to the offender, and the word 
take would have ſtopped him from claiming as a purchaſer. 
The words in lord Delaware's caſe are not ſo ſtrong, and 

et the dignity was held to be ſuſpended, and he no baron, 
but only an eſquire. The ſtatute of 11 & 12 V. 3. c. 4. 
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is petified in the very fame expreflions, and upon that it has 
been held, that no eſtate would paſs to a papiſt by any con- 
veyance whatſcever. The words of 31 Eliz. againſt imony 
Have beer conſtrued to create ſuch a diſability, as that the 


zreſentee cannot bring an ejectment, or ſue for tithes ; and 
131 the words there are not heaped up ſo elaborately as in 
C r ſtatuteQ. 65 | e 
L354] But it is contended, that the words, in reſpect of himſel 
only, and not in reſpect of his beir, do reſtrain and quali 
the others, and ſhew the eſtate was deſigned to veſt in the an- 
ceſtor, in order to enable the heir to take. 


To this I anſwer : That they are not to be conſidered as 
words reſtraining the former : if it be any, it muſt be but a 
partial reſtriction, as. to lands, tenements and hereditaments 
only, and not to leaſes, goods or chattels; which the heir has 
nothing to do with; and it is abſurd to fay, they ſhall qua- 
ify as to part, and not throughout. This faving the right 
of the heir, enures only as an exception of the heir, and 
*leaves the ſtatute to run in non exceptis ; for the exception 
helps to prove the rule, and ſhew that the offender himſelf 
was deſigned to be left under the utmoſt force of the former 


words. | fel 
The offender himſelf was the perſon principally aimed at; gi) 
the care of the heir was but a ſecondary intention, and there- m 
fore the firſt is not to be overthrown to make way for the pl 
ſecond; but, ſay they, what uſe then will you make of this eſt 
faving ? were the words added with no view or deſign at all? 

I anfwer, They were put in only in majorem cautelam, to ſig 
ſatisfy every body, that only a perſonal diſability was intended: fei 
they were not added as neceſlary, but to prevent any doubts fu 
which might ariſe in prejudice 'of the heir, and as my lord ell 
Coke ſays, To ſatisfy ignorant men, and alſo to clear an th 
ſuſpicion ; as if the parliament intended to reſemble this g/l fre 
to that of an attainder, and ſo cut off the communication th 
between the anceſtor and heir. If the other fide will have us ag 
find out ſome uſe or other for theſe words, what can it be, but uu 
only to enable the heir to make out his title through one ha 
who was never ſeiſed? | it 
But ſurely it is no conſequence, that becauſe the difability oc 
is not to run upon the heir, therefore the eſtate muſt veſt in ha 
the diſabled anceſtor. This would be intirely to overthrow 5 
the ſtatute, for then, contrary. to the words, he will inherit th 
all tate and if he be allowed to inherit, and take, they lay 
mit at the ſame time give him a power to alien ; and lic 
* this neatis he will be enabled to preyent any diſcove ac 
of tis" off8nbe, for note bit the' next beir wilf take that | 2 


advantage, 
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vantage; and if he does; the other knows how to revenge 
In order to overthrow our conſtruction; and yet leave the 
act to have ſome effect, it has been inſiſted for the defendants, 
that the ſtatute only creates a diſability to take the profits. p36 IR 
To this I anſwer; that there are no words in the ſtatute [ 355 ] 
which look that way; it is perfectly filent'as to any ſuch 
thing; and can it be imagined, that if the legifJature had in- 
_ tended fo, they would not hive adapted the words to ſuch an 
intention ? Can any one think .they would throw in clauſes; 
out of abundant caution, in one place, and yet be intirely 
filent' in ſo material a point as this? "The ſtatute diſables 
them from taking or enjoying goods and chattels in the ſame 
clauſe which relates to lands; now nobody can have the 
profit of goods and chattels but he who has the property, 
and the offender cannot have the property by reaſon of the 
ſtatute ; ſo that conſtruing the profits only to be forfeited can 
go but to part, and it is abſurd to create diſtinct diſabilities 
as to the real and perſonal eſtate; when the ſtatute has coupled 
both together, and made no diſtinction between them; 


The ſtatute ſays, the offender Hall not take, The de- 
fendants by their conſtruction ſay he fall take, and fo they 
give the ſtatute an operation as to a pernancy of the profits, a 
matter in which it is ſilent; and this is to overthrow the 
plain ſenſe of the Words, which difable him from taking the 
eſtate; * | | | 
And as it is pretty extraordinary to think the ſtatute de- 
ſigned only that the pernancy of the profits ſhould be for- 
feited; ſo it is much more extraordinary, that if they had 
fuch a deſign, they ſhould take no care to diſpoſe of them 
elſewhere, or name the perſon they intended ſhould haye 
them during the diſability. The ſame parliament was ſo fat 
from thinking that a matter proper to be left undetermined, 
that when by a ſtatute of 3 Fac. they diſabled an offender 
againſt that ſtatute from enjoying any eſtate, they immediately 

directed the next proteſtant of kin to take the profits: if they 
had any ſuch deſign in our ſtatute, they would have expreſſed 
it in the ſame manner ; but they very well knew they had no 
occaſion to direct the application of the profits, when they 
had befbre diſpoſed of the whole eſtate. | | 
They endeavour to ſupply the want of a direction to whom 
the profits are to go, by telling us, that by conſtruction of 
law, the crown ſhall have the profits, becauſe this is a pub- 
lie offence, and not to the detriment of any particular perſon, 
according to the caſe of Woodward v. Fox, 2 Vent. 187. 
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x conſtruction muſt be made as will tend the moſt effectually 


TAINITY TEIZN 6 GERO. 


If this was to be allowed, I know, no uſe the ſtatute would 
be of; the profits could only be forfeited as in outlawry in a 


perſonal action, and it would be in the power of the offender 
to deprive. the king of the pernancy of the profits by his 
alienation ; not to mention the preudice that would accrue 
to the heir; whereas if it bs conſtrued that the offender is 
diſabled to take, he will be conſequently diſabled to alien, and 
then, and not till then, the act will have its full fore. 


But whilſt we are arguing to. preſerve the eſtate for the 
heir, againſt the alienation of the anceſtor, we are told that we 
are endeavouring to defeat one great end and deſign of the 
ſtatute, which was to ſtrengthen the proteſtant landed intereſt ; 
for, ſay they, give us the eſtate, that we may alien it to a 

roteſtant, and that will be a means to work us out of the 

ingdom. To this I muſt obſerve, that it is a little unlike- 
ly, they who are ſo ſolicitous to get the eſtate, will be ſo 
willing to part with it. To what purpoſe ſhould they argue 
themſelves into the eſtate, if they can ſo readily leave it as 


ſoon as they have it? They can never be in earneſt when 


they tell us, they only, deſire the eſtate, to have an opportu- 
nity to ſhew the world how generouſly they can relinquiſh it. 
They who argue in this manner, muſt diſtinguiſh between a 
purchaſe and a deſcent ; for when they contend for lands by 
deſcent, in. order to hand them over to a proteſtant, they 
can never mean to ſecure to themſelves a power to alien to 
one of their own religion ; that would be to make him a 
purchaſer againſt the expreſs words of the ſtatute, and would 
alſo overthrow that plauſible pretence of theirs, of hen- 
ing the proteſtant landed intereſt : for if they may alien at 
all, they muſt have a general power, and then it can hardly 
be ſuppoſed they will turn their backs on their own religion, 
in order to propagate hereſy, and root out themſelves,” 
If the gentlemen who argue in this manner are really in 
earneſt to advance the proteſtant intereſt, I can ſhew them a 
way how it may be done more effectually than that they are 
now in; it is only by keeping the eſtate from ever veſting in 
a papiſt, and giving it away to the next perſon —_ of 
ing it. This is a plainer and eaſier way to bring about 


what they pretend to haye-ſo much at heart ; for if the 


teſtant intereſt be beſt advanced by working papiſts 5 
their eſtates, then I am ſure that end will be eaſier effected 
by keeping them out intirely, than by letting them in upon a 
bare promiſe, how ſpecious ſoever, of ſurrendering their 
eſtates when required. THe: 3 
When any great miſchief is intended to be remedied, ſuch 


to 


DEO neee. e 2 


r W neren ee 


W eee co - 


TRINITY TERM 6 GRE O. 


to prevent the miſchief. The miſchief is, that children go 


beyond the ſeas for a popiſh education; now, if our conſtruc- 
tiam prevails, the offender will be in a manner cut off from 
his own family and his native country; he will be in many 
reſpects as an alien, exile, or one profeſſed; and the bringing 
all theſe difabilities upon him will be a means to deter him 
from going, and then the end of the ſtatute is anſwered. In 
making this conſtruction, we go along with the words and 
reaſon of the ſtatute ; but they on the other fide, in their 
expoſition, leave both behind them, and under pretence 
of: finding out a plain eaſy operation for the ſtatute, they ſet 
up an imaginary-conſtruction of their own, which I have be- 
fore ſhewn tends only to overthrow it. 

But this milder conſtruction of the diſability and ſinking it 
below the words, ought not to prevail for theſe reaſons : 
1. Becauſe it is contrary to the rules laid down in expoundi 
ſtatutes made for the advancement of religion, for ſumma 90 
ratio qua pro religione facit. Such ſtatutes, ſays my lord 
Hobart, in Colt v. Glover's caſe, are to be extended even 
beyond the words. And ſo is 11 Co. 70. Magdalen College 
caſe, where there are many inſtances of this nature. There 
words, ſhort and imperfe& in themſelves, were carried be- 
yond the letter to attain their end : but we are told in this 
cale, though words are full and .expreſs, yet the ſenſe is to 
be ſoftened and mitigated. 2. Becauſe it is contrary to the 
rule of expoſition of ſtatutes, made to prevent any great 
miſchief in the cammonwealth, or which enact any thing to 
its benefit. In 11 Co. 34. a. it is ſaid, that ſuch ſtatutes, 
though penal, ſhall be taken by intendment, and he inſtances 
even in criminal cafes, 

This caſe comes under both theſe rules: the miſchief de- 
ſigned to be prevented by the ſtatute, ſtrikes both at our re- 
. 7 vernment, to have our yauth . in 

minaries of jeſuits, where acquire the greateſt invete- 
The rule of the civil law is, in dubio legis intentio non 
verba valent; but no rule can be ſhewn, that where words 
are plain and expreſs, an intention ſhall be preſumed contrary 
to the wards. I believe, if a common perſon was to read 
this ſtatute, he would not be able ta raiſe any doubts upon it, 
though lawyers we ſee have. 

. When we have drove them out of all their holds, then 
they reſort to the ſaving in the ſtatute as their laſt refuge; and 
argue, that becauſe the eſtate is ſaved to the heir, therefore 
it ſhall veſt in the diſabled anceſtor. But ſurely this would be 
à very ftrange expoſition, to draw ſuch an inference from 
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the ſaving words of a ſtatute,” as will overturn and deſtre 
the very purview itſelf. - And thus they who are ſo ſolicitou 
to ſet up the ſaving for the benefit of the heir, are all the 
while doing him the greateſt miſchief; for if the anceſtor has 
the eſtate,” he muſt have it with a power to alien, and this 
will enable him to keep all under him in ſubjection; for if 


the proteſtant heir goes to take the advantage, he will ſell if 


he be a remainder- man, he will ſuffer a common recovery, 
and revenge himſelf that way. There is no need in con- 
ſtructions upon ſuch ſtatutes to give the eſtate to the anceſtor, 
for in lord Delaware 's caſe the peerage never veſted in Wil- 


Ham, and as the book takes notice, he was but an eſquire, 


and yet the dignity deſcended to Thomas. 


They aſk us, If the eſtate is not in the offender, where is 
it? To this I anſwer, that certainly it is not in the difabled 
perſon, if it can go any where elſe, for that would be male- 
dicta conſtructio que corrumpit textum. In Hob. 87. it is 
ſaid, that an act of parliament may indeed be void, but not 
if by any poſſibility it can be otherwiſe ; and that whatever 
is a neceſſary conſequence of a ſtatute, is as much a part of 
it, as if it had been contained in the body of it. Hob. 293. 
it may make a felony, and Bro. Carone, it may * as a 
pardon by intendment, 


Again: Where an act of parliament has a any new 
pou, the judges are to conſtrue it ſo as to make it practicable, 
though it thwarts ſome of the maxims of the common law ; 
for that is the main buſineſs of all acts of parliament, to cor- 
rect the common law; and if a ſtatute be inconſiſtent with 
the common law, and both cannot ſtand together, then the 
rules of law muſt give TRA to the ſtatute, and not the ſtatute 

ro them. 


I muſt admit it to be a good rule i in expounding ſtatutes, 


to go as near the common law as we can, provided we do 


not ſet 'up the latter to deſtroy the former, but blend them 
pne with another as long as they will hold together ; and 


when they grow inconſiſtent, then the common bn | is to be 


rejected. 


To ſee then where the eſtate 1s, Jet y us firſt confi der Mts 
it is not, It is not in the offender, by reafon of the ſtatute, 


as I have before ſhewn ; and if not in him, then there can 7 


be no pernancy of the profits in the crown ; for 1 Inf. 1 
where the fon was attainted, living the father, it was ta. 
the king could not claim by eſcheat, becauſe the ſon never 
had any thing. It cannot go to the heir of the offender 
u ws mee $ Ty for nema Log n viventts ; and 


5 therefore 
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therefore ſince it cannot go any where elſe, it muſt return to 
us, who are the reverſioners, as to the firſt mover. Thus, 
eſtates are ſuppoſed to have firſt moved from the lord, and 
therefore when the tenant dies without heir, it goes back to 
the lord by way of eſcheat, So of eſtates-tail ; if nobody be 
capable to take them up, the donor muſt enter as in his 
reverſion. | 1 2 
To this they object the proviſo in the ſtatute for con- 

formity ; and aſk us how they ſhall have back their eſtate 
again, in caſe they ſhoyld conform? 

This admits of two anſwers : 1. It does not appear that 
this proviſo has any retroſpect, or words of reſtoration in it : 
jt only makes him from thenceforth capable of taking an 
eſtate, but does not provide that he ſhall be as if he was 
under never any diſability. He loſes what ſhould have veſted 
during his recuſancy, as a puniſhment for it; and his con- 
formity is as a condition precedent to his taking any future 
eſtate. When he has lived as a recuſant all his life, it is not 
reaſonable that a feint conformity at the laſt ſhould put him in 
the ſame condition with thoſe who have been always inno- 
cent. 2. But admitting that the offender is deſigned to be 
reſtored to all upon his conformity, then J inſiſt that he may 
call for that eſtate which paſſed by him during his diſability ; 
for the ſame act which incapacitates him to take, may put 
him in ftatu quo, on its own terms. One act may attaint a 
man, and another reſtore him upon condition ; and why 
may not the ſame ſtatute do as much ? There is no more 
difficulty in ſhifting the eſtate from the reverſioner to the 
conformiſt, than in the prince's caſe from him to the crown, 
and ſo hack again when there is a new prince of Wales ; 
which deſultory kind of inheritance has been held good. In 
the earl of Derby's caſe in Raymond, it is laid down, that 
where eſtates are limited by a faryte for particular purpoſes, 
they are not to be meaſureg by the rules of law; elſe, fays _ 
the book, how could the prince's caſe be law, but that the 
Judges were obliged to go according to the act ? 


Thus according to Beaumont's caſe, 9 Co. and Hob, 257. 
eſtates- tall may ceaſe and riſe again. It js one of the maxims 
of the common law, that a freehold cannot be in abeyance; 
but yet we know, in caſes of neceſſity, the contrary js every 
day's experience: as where 2 parſon dies, the freehold is in 
abeyance, Litt. 5 646, 47, So where houſes are annexed 
to offices: and the like of eſtates-tail, Litt. & 649, 650. 613, 
I Inſt. 331. 4. 345. 4. Sd there may be a moveable fee- 
Emple both as to perſons and as to place. A man may be 
paſſed oyer as a perſon not in 4/7 z as a monk, who is civiliter 
e f pot 


ſeint with a ſon 5 this ſhall not hinder the reverſioner, but 
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mortuus, who may notwithſtanding, upon his deraignment, 
enter upon the reverſioner. 2 Roll. Abr. 150. b. | 
Suppoſe tenant in tail dies, leaving his wife privement en- 


that he may enter till the birth, and at the birth the tail ſhall 
revive ; for the expectation and preſumption that there may 
be a child ſhall not keep the freehold in abeyance. 7 Co. 8. b. 
And from hence we may argue a fortiori, that any expecta- 
tion of conformity ſhalt not keep us out, ſince that is more 
unlikely than the birth of a child en ventre ſa mere. I ſhall 
leave this firſt point with inculcating, that the incapacity in 


our caſe is to tale, and not barely to enjoy. | 
2. It being thus eſtabliſhed, that the act of 1 Fac. has 


to is, that it being 


created an incapacity to take; the next thing to be conſidered 
is, whether any ſubſequent ſtatutes have altered the law in 

this point, and taken off the difability ? | 
It is not contended on the other ſide, that there ever was 
any exprels repeal of this ſtatute ; but the moſt they pretend 
inconſiſtent with the ſubſequent ſtatutes, it 
is implicitly repealed, according to the rule, Ieges poſteriores 
leges priares tontrarias abregant. h | 
Before I enter upon the conſideration of the conſiſtency or 
inconſiſtency of the three ſtatutes, I would obſerve, that re- 
peals. by implicationare to be uſed very tenderly, becauſe they 
infer a very high reflection upon the law-makers, as if heed- 
tkeſly and unknowingly they made contrary and inconſiſtent 

laws. 11 Ca. 63. 1 Roll. Rep. gr. 

It was given up in C. B. and agreed to in this court, that 
ac. relates to different perſons and different offences from 


1 ac. and therefore I ſhall paſs it by, and take no notice 


of it. 

The ſtatute of 3 Car. is that which is ſet up by the other 
fide to be the governing act, and an implicit repeal of 1 Fac. 
notwithſtanding it enacts it to be put in due execution ; which 
is ſufficient to it was not intended as a repeal. | 


It was faid upon a former argument, that x Fac. was made 


upon a pinch ; and when the bent of the nation was againſt 


the papiſts, and it being very ſevere upon them, 3 Car. was 
made to mitigate tho penalries. In order to anſwer this 
pretence, I muſt reſume the hiſtorical part of the caſe, and 
conſider the circumſtances of the nation at the time of making 
this latter ſtatute. During queen Elizabeth's and king 
James's reigns, the people were very jealous of the deſigns of 
the papiſts, and therefore we ſee endeavoured, by ſeveral acts 


of parliament, ta fence againſt them: upon king Charles's 


acceſſion 
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acceſſion to the throne, their ſuſpicions were rather encreaſed 
than diminiſhed ; that prince was then newly married to a 
daughter. of France, a- Roman catholic, and ſeveral favours 
were at that time ſhewn to the papiſts : this occaſioned great 
diſquietude and uneaſineſs to thoſe,of the proteſtant reformed 
religion, which afterwards broke out into an open rebellion, 
arid” el in the murder of that prince, and the baniſhment 
of his ſon. It is well known, that the parliament which 
enacted this law was far from being acceptable to the court, 
and therefore it was ſuffered to continue but a ſhort time, 
and then followed the long intermiſſion of parliaments : as 
this parliament was not in'the intereſt of the court, ſo they 
were highly incenſed againſt the papiſts, who, they began to 
fear, were likely to gain ground ; and therefore they fet them- 
ſelves at work to attack them in that which was their weakeſt 
place, namely, in taking away the eſtates veſted before the 
offence, as to which the former ſtatute was doubtful ; ſo that 
now they were able to meet with them both ways : by 1 Fac. 
they prevented the veſing, and by 3 Car. rhe Feeping any 
eſtate after the offence. ' Now if it mould be conſtrued, that 
the meaſure of all theſe difabilities muſt he by 3 Car. then 
that parliament, inſtead of diſtreſſing the papiſts as was in- 
tended, has rendered their condition more eaſy; for on 3 Car, 
a conviction is requiſite; to avoid which they may keep 
abroad, and have the profits of their eſtates tranſmitted to 
them; for they will be out of the reach of any proceſs ne- 
ceſſarily previous to a conviction. = 
But the main end and deſign of this latter ſtatute (which 
has not yet been mentioned) was to lay a heavier puniſh- 
ment upon the perſon ſending, who before forfeited 1007. 
only, and the child ſ ent, who was the moſt innocent, bore 
all the reſentment'of the ſtatute ; whereas both are now put 
upon the level, and ſome new diſabilities are created, as from 


being executor, &c. and it alſo extends to private ſchools, 
which the others did not. 


3. I comenow to conſider-what influence the common re- 
coveries, ahd the life of Philip, will have in prejudice of the 
dutcheſs's title. 5 


Now as to this point, what I ſet out with will principally 


overn it; for if the ſecond Charles never had the eſtate in 


im, (as upon my former reaſoning I apprehend, he never 
had) then the recoveries will be void, and ſuffered by a perſon 


out of poſſeſſion ; as if the iſſue in tail ſnould ſuffer a reco- 
very in the lifetime of his father: a fine indeed he may, but 
chat is by the expreſs proviſion of the ſtatute. 32 H. 8. c. 36. 
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As to the life of Philip, my objection againſt the'eſtate's 


being in abeyance, and the way I have ſhewn how he, or his 


iſſue, may be reſtored upon conformity, will be ſufficient to 
remove that obſtacle. 1 | | 
But to come cloſer. Say they, whilſt there is iſſue the 
reverſioner cannot enter. I deny that in this caſe. Iſue muſt 
be heir of the body. Hob. 346. Dy. 332. a. Plow. 560. and 
he muſt be iſſue inheritable, which Philip is not: he, as I 
have before ſhewn, is difabled, and cannot call for the eſtate ; 
according to 1 Ven. 417. he is to be conſidered in conſan- 


guinity, but not as heir. And if he cannot take, then his 
iſſue cannot, (admitting him to have iſſue, which is not found, 


neither is it ſo in fact, ſo that the argument is only from a 
poſſibility of his having iſſue) for it is not enough that he is 
iſſue, unleſs he be heir of the body to claim the intail ; and 
heir of the body he cannot be in the life of Philip, for nemo 
e heres viventis. My lord Coke, 1 Inſt. 377. a. pre the caſe 
of tenant in tail to him and the heirs-male of his body; he has 
iſſue a daughter, who has iſſue a ſon ; the grandſon, ſays he, 
ſhall not keep out the reverſioner, though he be heir of the 
body, becauſe he does not derive his deſcent through males. 
It is ſaid of an exile, quod perdidit patriam ; and it will ſound 
as well to ſay of Philip, quod perdidit patrimonium. 

Me are not obliged to wait for the poſſibility of his con- 
forming. Shall an eſtate ſtand ſuſpended, becauſe it is poſ- 
ſible an alien may be naturalized, or a monk be deraigned ? 
Even in the caſe of an infant en ventre ſa mere, which is 
ſtronger, the eſtate goes over till the birth. Cro. El. 422. 
1 In}t. 391. 29 Af. pl. 61. Plowden 557. indeed ſays 

there might be an occupant in' that caſe cited out of the book 
of Aſſiſe; but that was only ſaid arguends, and is contrary to 
Tel. 9. 2 Roll. Ar. 151, 152. for he muſt claim by a gue 
eftate, If an adyowſon be granted to A, fot the life of B. 
and A. dies before a vacancy, the grantor ſhall preſent, and 


there ſhall be no occupant. 


The next thing relied upon by the defendants, is the act 
of general pardon. 2 V. & M. fl. 1. c. 10. which, ſay they, 
has cured all. This has been ſufficiently anſwered by thoſe 
who have argued before me; as there are exceptions in it, and 
it is not found, the court will not take notice of it- H. P. C. 
252. Cro. El. 125. 1 Keb. 20. 1 Lev. 26. 76. Bro. Charter 
de Pardon 46. Pleading 124. 8 E. 4. 7. 4 H. . 8 b. The 
general words might pardon the offence, but would not 
reſtore the forfeitures without ſpecial words. x Lev. 120. 


1 Saund. 362. If fimony be pardoned, yet that does not 
operate ſo as to reſtore the offender to the living. 5 Mod. x be 
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The laſt thing they object to us is, that Charles was in 
poſſeſſion all his life, and therefore the recoveries are good: 


but was this any other poſſeſſion than that of a wrong doer ? 
A monk might be a diſſeiſor, but yet it will not be pretended 


he had any legal eſtate in him; no, he was at beſt but an oc- 


cupant, and in this cafe Charles was ho more; he had, it is 
true, a pernancy of the profits, but that is all; he had not 
ſuch a poſſeſſion and freehold as enabled him to bar the re- 
mainder, by coming in as vouchee in a recovery. I deſire to 
know, whether it will be pretended, that if a papiſt ſince the 
11 12 3. c. 4. ſhould get into poſſeſſion, and receive 
the profits of any eſtate; whether, I ſay, he can be deemed to 
be in legal actual poſſeſſion? Certainly he cannot: he cannot 
take advantage of his own wrong, and no more ſhall the tor- 
tious entry of Charles (for ſuch it Was) enure to his benefit, 
and turn to the prejudice of us, who are in reverſion. 


There is one thing more which they preſs upon us, and 
that is, that we can ſhew no inſtance where this act has been 
put in execution in the manner we are contending for, or in- 
deed in any other manner: I may retort the argument upon 
them, and demand to know, if they can . 8 any caſe 
which ſeems to look their way, or ſo much as countenance 
the conſtruction they have ſet up: the truth is, the matter is 
ſtill at large, and no argument can be drawn by either fide 
from the diſuſe of the ſtatute. Many ſtatutes there are in 
full force, -upon which there are no footſteps for many years : 
and as to this particular ſtatute, I can give them a very good 
reaſon. why it was never yet drawn in queſtion ; they of the 
fame 1 will never take advantage of it, and theſe are 
the people | 

_ caſe indeed the reverſioner is a proteſtant: beſides, it is very 
difficult to prove a foreign education, aud a being ſent with 
intent; for the jeſuits, though they were caught in this caſe, 
will never be caught again ; none but a man of duke Hamil- 
ton's application and intereſt could have brought them over ; 
but now they know the conſequence, they will never be pre- 
vailed with to give the ſame teſtimony ; and as this is the 
firſt caſe upon the ſtatute, ſo in all probability it will be 


the laſt. 


Sir Edward Northey contra. I ſhall not need to go about 


to prove a title in the defendants upon this record, for their 
poſſeſſion is ſufficient againſt rhe plaintiff, who muſt recover 
upon his own ſtrength, I * 

© The plaintiff relies on 1 Jac. only, but in my argument 
I ſhall pin them all. together and admit them to be con- 
7 ; for my lord Coke ſays, where there are ſeveral ſta- 
Vol I 2B | tutes 


who moſtly have it in their power, though in our 
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tutes relating to the ſame matter, one muſt not be ſingled 
out from the reſt, but the conſtruction muſt be uniform upon 
them all. The three ſtatutes now in queſtion were all made 
with the ſame view, and to prevent the ſame miſchief; and 
that was to be brought about by laying heavy puniſhments 
upon the offenders, and thereby obliging them to conform. 

There are two forts of offenders; thoſe who fend, and 
they who are ſent; which latter we ſay forfeit only the pro- 
fits of their eſtates, and that was taken to be the conſequence 


of the ſtatute at the time of making it; and therefore 3 Jac. 


does not introduce any new law when it ſpeaks of the profits, 
but only directs the application of them to the next proteſ- 
tant of kin, which under 1 Fac. the King, as pater patriæ, 
was intitled tO. er RL Nö n a HIIEN Wh S# 5. 
The plaintiff does not make his caſt on 1 Fac. which re- 
ſpects only the intent, but has brought it within the words 
of 3 Car. for it is found they were actually educated, which 
is carrying the intent into execution. 2 
I ſhall put every thing out of the caſe, but the operation 
of the urute as to deſcents. I would fain bai f 
was an eſtate in fee deſcended, who ſhould have it? The 
heir according to their maxim cannot; and ſhall it eſcheat to 


the lord, as if the whole eſtate was ſpent? Can it be thought 


the legiſlature intended to favour the lord or reverſioner be- 
fore the innocent iſſue? He muſt be prejudiced, unleſs it be 
conſtrued, that the profits only are forfeited. The con- 
ſtruction muſt be, that the anceſtor ſhall take the legal eſtate, 


but he ſhall take no benefit by it : he ſhall not take for the 


2 of himſelf, but for the benefit of His poſterity he 
|. 1 3 f irt 61 
The ſtatute 11 & 12 77. 3. has the words, be diſabled to 
inherit of tate; but yet in the caſe of Pye v. George, 1ſt 
July 1709, in Can it was held, that the ſubſequent words 
had controlled the former, ſo that they carried away no more 
than a pernancy of the profits, and the legal eſtate deſcended 
notwithſtanding. _ now 1 * 
A man may take only for the benefit of another, as a per- 
ſon attainted, for the benefit of the crown, 1 In/t; 2. 3, 
2 Roll. Abr. 88. e 
J put all the rules of law out of the caſe, and come to the 
proviſo for conformity: and I take it, that upon conformity 
the offender is to be in flatu quo; and if ſo, how can the 
eſtate be reveſted ? There is no proviſion for it in the ſtatute, 
and that is an argument it was never intended the. eſtate 
ſhould go over. My lord Delaware's caſe, cited of the 6 5 
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Rae, is a caſe which has room enough to hold us both: it 
fays, that Thomas ſhall claim from William, and not through 
him. | Now the word from implies he was ſcjſed, for other- 
wite Thomas could not claim from him: here the eſtate- 


tail is not ſpent, and therefore the reverſioner cannot be 
tet in. 


It is objeted, that the freehold ſhall not be | in abeyance, I 
anſwer, it is not; it is in the offender. 


It is ſaid, Philip has no iſſue, and the reverſioner muſt not 
be obliged: to wait upon that contingency. Anſwer: We 
muit p:ovide for what may be, as well as what is; the law 


never ſees any impoſlibility of having iſſue, and therefore 


upon a general intail, there can be no tenant in tail ae poſe 
Ability. Here is a poffibility that Philip may haye iſſue, and 
therefore the eſtate muſt continue to ſerye that paſſihility 
whenever it ariſes. 


Another objection is, that if we have the eſtate, we may 
alien it. I anſwer: The ſtatute never intended to put the 
heir out of the power of the anceſtor, but only that he 
ſhould not be hurt by the diſability of the anceſtor. 


We do not now rely on the recoveries, but ſet up the life 
of Philip againſt the plaintiff. I agree, if tenant in tail leaves 
iſſue in alien, the remainder-man may enter, for ſuch iſſue is 
as none. 


If therefore the eſtate yeſts, and the profits only are for- 
feited during the diſability, then the lefſar of the plaintiff can 
have no title. 


Sir Thomas Powys replied. In lord Delaware's caſe it is 
faid the peerage never was in William, he was only an 
eſquire; and this deſtroys the inference from the word from, 
As to the caſe of Woodward v. Fox, it is a cafe prime im- 
prefſionis, and a long while after this ſtatute, ſq that the law- 
makers could not know, the profits would go to the crown 
of courſe, it not being a point ſettled till that caſe. I know 
nobody to whom the eſtate would have gone, had this been 
a deſcent in fee, but to the lord by eſcheat ; and it is no new 
doctrine to diveſt eſtates eſcheated, as. on birth of a poſthu- 
mous heir, or reverſal of an attainder. 3 Inft. 231. And 
the ſame may be done on Philip's conformity. 


Curia adviſare vult. And Trinity 6 Geo. the court deli- 
vered their opinions enen beginning with the puiſne 
judge. 


beit I chall make three points, which ren to ſpeak to 
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iſtinctly: 1. What eſtate veſted in the ſecond, Charles, who 
ed the recovery, upon the ſtatute of 1 Fac. 1. c. 4. in- 
dependent of the ad cen ſtatute, 2. What alteration 
was made in that law by the 3 Car. 1. c. 2. and how the 
conſtruction will be on both thoſe ſtatutes, taking them toge- 
ther. 3. What will be the effect of Philip's life, who upon 
this record muſt be taken to be alive. 5 | 


1. The Reformation, which was begun in Henry the 
Eighth's time, and completed in the reign of queen Eliza- 
beth, had rendered it difficult for the papiſts to educate their 
youth at home, as they deſigned ; and therefore it was the 


advice of the pope” at that time, to erect colleges abroad, 


that the Engliſh youth might be ſent thither. And purſuant 
to this advice, in the year 1598, there were two ſet up, one 
at Rome'and the other at Doway, by which means many of 
our youth were drawn out of the kingdom, to the no ſmall 
prejudice thereof ; and in order to put a ſtop to this miſchief, 


| the ſtatute of 1 Fac. I. c. 4. was made, which, though it 


be a penal law, yet it ought to have a liberal conſtruction, 
becauſe it ſo much concerns the public welfare of the king- 
dom: all laws are in ſome meaſure penal, but that is no rea- 


ſon to reſtrain them in ſuch caſes as this. 11 Co. 34. 70. 


Hatt. of Stat. 66. Hob. Colt v. Glover. | 
And upon this act I am of opinion, that a perſon who 
receives a foreign education in a popiſh ſeminary, has neither 
Jus in re nor ad rem: he can take no eſtate at all, either real 
or perſonal ; he is difabled to inherit, purchaſe, take, have 
or enjoy: and can any words be ſtronger than theſe ? 


But it is faid the word enjoy implies a veſting of the eſtate, 
nd that only a forfeiture of the profits was deſigned. Now 
* the word enjoy ſhould be ſo taken, I do not ſee how it 
could affect this caſe; for that could only relate to lands 


. veſted before the offence (which. is a caſe that ſeldom happens 


to infants, and therefore cannot be ſuppoſed to have been 
uppermoſt in the mind of the legiſlature) ; but as to lands that 
are to deſcend after the diſability, there are other words to 
take in that caſe, which are, inherit, purchaſe, tate: be- 
ſides, 1, It js a very rare phraſe. to expreſs a forfeiture by 
words of diſability only: im the ſtatute of 3 Car. there are 
words of forfeiture, 2. In a penal law it is too ſevere to 


7 into an ab- 


ſolute forfeiture; but if they ſhould, they will only relate to 


goods and chattels. 3. And it is plainly a diſability in 1 


if we do but compare the proviſo of that with the proviſo in 
3 Car. . 2 fotfeiture: in 1 Fac. he is diſabled 


to take, and therefore the proviſo for conformity reno 
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him to a capacity of taking. In 3 Car. he forfeits; and 
there the proviſo reſtores him to the land, which ſhews the 
parliament were aware of the difference between a diſability 
to take, and a forfeiture of the eſtate. 4. If only the pro- 
fits ſhould be ſaid to be gone, what is that but the land 
itſelf ? Co. Litt. 23. by a grant of the profits the land paſſes, 


But it is objected, that he muſt take for the benefit of the 
heir, being only diſabled in reſpe& of himſelf, and not in 
reſpect of his heir. To this I anſwer : That theſe affirma- 
tive words always imply a negative, and ſeparate the caſe of 
the anceſtor and heir: he himſelf in his own perſon ſhall not 
take, but his heir ſhall, i. e. this diſability ſhall not be like 
an attainder, which corrupts the blood, but it ſhall ſtill flow 
pure from the anceſtor to the heir. | 


In theſe caſes there is no need to leave any thing in the an- 

ceſtor, according to lord Delaware's caſe, which is expreſs, 
that the dignity never veſted in the grandfather ; he was no 
baron, but only an eſquire. And there the lords and judges 
were of opinion, that the heir might claim by him, this 
being only a perſonal temporary diſability, which differed 
from an attainder. 
Then the objection recurs, Are theſe words of no uſe at 
all ? It often happens ſo, that to ſatisfy the ſcruples of the 
ignorant, words are added, which the more knowing part of 
mankind will plainly ſee were implied before: they are only 
explicatory of what went before, and ſerve to ſhew, that the 
heir in this caſe ſhall be enabled to make out his title through 
one who was never ſeiſed. 


But, fay they, How can the heir take by deſcent, accord- 
ing to the rules of law, if the anceſtor was never ſeiſed ? 
To this I anſwer : 1. That at common law it is not neceſ- 
ſary the anceſtor ſhould be ſeiſed, to enable the heir to take 
by deſcent. Shelley's caſe is, that where the anceſtor might 
have taken the eſtate and been ſeiſed, there the heir ſhall in- 
herit : nay, in ſome caſes, the heir ſhall take by deſcent, al- 
though the anceſtor never was or could be ſeiſed of that eſtate, 
as in Co. Litt. 378. where lands were given to A. and B. 
for their joint lives, remainder to the right heirs af him that 
died firſt; A. dies, his heir ſhall take by deſcent : and yet 
the remainder never veſted during the life of A, it being un- 
certain all that time, whether the heir of A. or the heir of B. 
ſhould have it. 2. Whatever it might be at common law 
will not avail in this caſe, which is an incapgeiry by act of 
parliament ; and therefore the common law is a wrong me- 
dium to judge by. There could be no ſuch deſultory inheri- 
tance at common law as the Prince's caſe; and yet FI 
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there allowed, being by act of parliament. And though 
theſe points are ſingularities, and contrary to the known rules 
of law ; yet they being introduced by ſtatute muſt not be 
carried to the rules of law as to their ſtandard. 


And now let us conſider a little the inconveniences of a 
contrary conſtruction. It will be an encouragement to the 
papiſts to continue in that religion, when the puniſhment is 
not ſo great as what I contend for: it will be a diſcourage- 
ment to the heir or remainder-man from putting the act in 
execution, becauſe he will then be cut off for his pains : it 


+ deſtroys the ſaving for the benefit of the heir, by putting it 


in the power of the anceſtor to difinherit him : It is a re- 
pealing-of the former part of the ſtatute by implication only, 
which is never to be allowed; becauſe it is a reflection on the 
wiſdom of the legiſlature. 11 Co. 63. Hob. 15. 87. It is 
againſt all the rules of conſtruction, to take them in the 
mildeſt ſenſe, where religion and the public are concerned. 
Hob. 344. 388. 11 Co. Magdalen College caſe. 


The offender may deprive the king of the pernancy of the | 


profits by his alienation. 21 Hen. 7. 12. Raym. 17. Hardr. 
101. 5 Mod. and Salk. Britton v. Cole. In the other act 
of 3 Fac. 1. c. 5. the very profits are mentioned to be for- 
feited, of which there was no occaſion here, when the land 
itſelf is gone. | 

It is objected that he may be convicted, and then 3 Car. 
carries all to the crown. But can he be convicted if he ſtays 
abroad? It is ſaid it goes to the crown by implication, be- 


cauſe this is a public crime. For this there is no neceſſity in 
the caſe of a diſability, as there is upon a forfeiture, which 


implies a having, and then it is to be carried away; whereas 
in the other he never has it at all: the perſon is the ſubje& of 
one, and the land of the other : How can he forfeit what he 
has not? Nil dat quod in ſe non habet. Beſides, a diſability 


reaches what cannot be forfeited ; and this difference between 


a diſability and a forfeiture is kept up in many ſtatutes. 


2. The next thing to be conſidered is, whether any altera- 
tion is made in 1 Fac. by the ſtatute of 3 Car. which, I take 
b. may very well ſtand with all the proviſions of 1 Jac. and 

as not impaired the force of it in the leaſt. 1. It enacts it 
to be put in due execution. 2. It reaches the offender 


more fully as to eſtates veſted before the offence, about which 


the former ſtatute was doubtful. 3. It lays the ſame penalty 
on the parent or guardian ſending the youth abroad, who 
before forfeited. 1007. only. 4. It extends to private ſchools, 


- whereas the gther was. confined. to public colleges. * 5. 
. | | CLEA 
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creates a diſability to ſue, be executor or adminiſtrator, or 
committee of any ward ; and after all theſe additions, are we 
to be told, it was only explanatory of the former law? Can 
a forfeiture be the meaſure of a diſability ? It is ſaid to have 
ſo far enla and enforced the former law, as to ſhew how 
that muſt be put in execution, viz. by conviction, Now 
does it not Tay 1 Fac. Mall be put in due execution? And 
does not that imply, that of itſelf it is 6 EI; and my be 
put in execution? 
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The caſe of a fee-ſimple i is put as a difficult caſe to know 7 6 
where the eſtate is to go: but are caſes plain and expreſs to $7.1 
be broke in upon, becauſe difficult caſes may be put ? In the 

caſe of a purchaſe, fay they, if the bargainee cannot take, 

who can? But was it not expreſsly reſolved in Roper's caſe, 

that a bargain and fale would-be abſolutely void ? There is 

no reaſon why a ſtatute muſt be expounded away to nothing, 

becauſe one or two difficult caſes may be put upon it. The 
conſtruction I lay down, and which in my opinion it ought 

to receive, puts the act in ſome uſe : the conſtruction I ”_— 

been arguing againſt leaves it no force at all. 


The life of Philip is objected to be an Andie 
BER prevents the execution of the reverſion in the leſſor of 
the plaintiff ; for ſay they, whilſt he lives, the eſtate- tail con- 
tinues. But I give the objection this anſwer, that Philip can 
take nothing, no more than Charles did. It is to this purpoſe 
the ſame thing, whether he be incapacitated or not in eſſe; 
the rule of law is, that where any limitation is to a perſon 
not in eſſe at the time the eſtate ought to veſt, the eſtate muſt 
553 over to che next in remainder. Here the limitation is to 

lip, and the heirs- male of his body; but when that limi- 
tation ought to take effect, he is incapacitated to take, and 
then the remainder over to the leſſor muſt take effect imme- 
diately. Cro. EI. 422. Deviſe to R. in tail, and after his 
deceaſe without iſſue to Edward in tail; R. dies leaving iſſue, 
living the teſtator; and there it was held, that Edward ſhould 
have the eſtate preſently; and not wait till the death of R's 
Hue, If a man has iſſue two ſons, and the eldeſt be an alien, 
the law takes no notice of him, and therefore as he ſhall not 
take by deſcent himſelf, ſo he ſhalt not impede the deſcent to 
his younger brother, on ſuppoſition that he may have iſſue a 
natural-born ſubject. Indeed in the caſe of a perſon attainted, 
he ſhall obſtruct the deſcent, 2 Ven. Collingwood v. Pace, 
but his heir cannot take, for that would be to let him in by 
act of law, and the law will not truſt him with an eſtate. 
Anh in ſuch caſes, where the law will not ſuffer the _—_ 
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fal, it goes over to the next perſon capable of taking. 1 Yen. 


42%%/ 18 | * ** 
It is fajd the limitation is to the iſſue of the body of 
Thomas, and Philip is ſuch. It is true he is ſo in common 
partance, but that is not enough; he muſt be iſſue inherit- 
able, and for want of that here is a ceſſer of the eſtate- tail, 
on which the reverſioner muſt enter. Hob. 346. Dy. 332. 
He is in the ſame cafe with the fon of àa daughter on a limita- 
tion to the heirs- male of the body, for there the ſon is heir, 


and he is 4 male, but not a male inheritable within the form 


[ 370 ] 


| of the gift, becauſe he does not (derive his deſcent through 


males. 1 Inſt. 337. a. Gid 

It is objected, that here is till a poſſibility that Philip may 
have iſſue inheritable : but this is but a poſſibility, and for a 
poſſibility it was never yet known that the freehold was al- 
lowed to continue in abeyance, for the law abhors abeyances, 
and will never ſuffer them but in cafes cf abſolute neceſſity. 
In all caſes where the heir is incapacitated to take, the an- 
ceſtor may juſtly be ſaid to die without heir. Go, Lit. 13. 4. 


The leſſor might in this caſe lay it in a -— medon, that Thomas 


is dead without any heir- male of his 8 Co. 88. This 
is no more than the common caſe of a poſthumous heir, 
where the reverſioner enters till the birth, and then the tail 
ene 1347 mori ihe ot lr” oye 
It js faid Philip may conform, and to ſerve this poſſibility 
the eſtate. muſt continue, Why may not an alien be natu- 


ralized, or a monk be deraigned; and yet was there ever 


any eſtate ſuſpended on that occaſion ? If the king's tenant 
dies without heir, to prevent an abeyance the law caſts the 
freehold on the king without office; and to prevent the like 
miſchjef, it will carry the eſtate to the reverſioner in this caſe. 
This caſe of a foreign education very much reſembles the 
eaſe of a monk; for, 1. The purchaſe of both is void. 2. Nei- 
ther can inherit. 3. The heir of neither is diſabled. And, 4. 
The diſability is but temporary in both caſes. And it is no 
anſwer to ſay that a monk is looked on in law to be civilly 
dead, for that is only a ſimilitudinary expreſſion; and as he 
loſes no civil rights, but is conſidered in many reſpects as a 
member of the community, ſo he is anſwerable for any 
offences by him committed after his civil death. Bro. Moin. 


23. 25. Our offender is more civilly dead than a monk; 
for the latter may be executor, but the former cannot. An 


outlaw, one under a premunire or abjuration, are as much 
eivilly dead as he: and why is not this temporary diſability 
Rae the- caſe of a parſon who married, and was — 
123 t 
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(hat account incapable to hold his living: or like the cafe iu 
Roll.” Abr. 415. c. 6. of a deviſe to a monk for life, re- 
mainder over to B. who was allowed to take immediately : 


and ſuppoſe that had been a deviſe in tail, ſhould the iſſue of 
the monk have taken ? certainly he ſhould not, 


Another difficulty laid in the way is the proviſo for confors 
mity, becauſe, fay they, we cannot eaſily get back the eftate 
again. But is not the objection as ſtrong upon their con- 
ſtruction in bringing back. the eſtate from the crown ? Is it 
eaſter to recover againſt the crown than a ſubject? Befides, it 
is far from being clear to me, that this proviſo does reſtore 
him to his eſtate ; there are no ſuch words in it, but only 
that he ſhall be reſtored to Is... capacity, that is, he hall 
for the future be capable of taking any eſtate that may come 
to him. If the meaning of that proviſo was to reſtore him 
to all, I can ſee no difficulty but that he may as eaſily bring 
back the eſtate again, as in the caſe of a poſthumous heir, or 
a monk deraigned. 3 I. 231. Fitzh. Mord. 46. F. N. B. 
195. Dy. 13. The lord by eſcheat takes but in loco hære- 
dts, as the reverſioner here does in the room of Philip. 9 H. 6. 
23. b. 2 Roll. Abr. 418. His incapacity ſhall no more keep 


back the eſtate from the reverſioner, than in the caſe of a de- 


viſe for life or in tail, to one who refuſes, remainder over, it 
ſhall veſt immediately, | 

Upon the whole therefore I am of opinion, that in this 
caſe the ſtatute of x Fac. is the meaſure by which we are to 
conſtrue this diſability, and that under this ſtatute no eſtate 
ever veſted in Charles; by which he having no poſſeſſion, 


the recovery is void; and that the life of Philip will not 


ſtand in the way of the dutcheſs: as a conſequence of all 
which, the judgment given below for the defendant is erro- 
neous, and ought to be reverſed, and that this court ought to 
give a new judgment for the plaintiff, 


Mr. J. Eyre. I muſt own I have the misfortune to differ 
from my brother, for I think the judgment given below for 
the defendants was well given, and ought to be affirmed ; 
though I muſt ſay thus much, that I do not approve of the 
reaſons given by the court of C. B. for that judgment. 
The general queſtion in this caſe is, whether a foreign 
education in a popiſh ſeminary, infers an abſolute difability 


to take any eſtate ? for unleſs it does, the leſſor can have no 


title. #4 1 | | A... 
There have been three ſtatutes mentioned in the debate of 
this caſe; the 1 Fac. I. c. 4. 3 Fac. 1, c. 5. and 3 Car. 3. 


. 2: Of theſe J chink 3 Ja, is nothing to the purpoſe, 
* 30 but 


* 


Vos J. 
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if it had been deſigned that 
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but that of 3 Car. is of weight; not that I eſteem it a repea} 
of 1 Fac. but I look on it as explanatory of it, and without 
which the former ſtatute cannot be put in execution. 


Now upon the ſtatute of 1 Fac. (taking the firſt and laſt 
part together, as we muſt do to make a reaſonable conſtruc. 
tion) I am of opinion, that the party ſo educated has not- 
withſtanding a capacity to inherit and take for particular pur. 
poſes ; and that the ſtatute does not induce an abſolute diſa- 
bility, and that the conſtruction will be the ſame in the caſe 
of a fee-ſimple as of a fee tail. I do not ſay he is to be 
maſter of 'the eſtate, but thus much he muſt have, a power 
to tranſmit the inheritance to the heir. This is as to the 
caſe of a deſcent. In the caſe of a purchaſe too I think he 
has a qualified capacity, for he may purchaſe for the benefit 
of the heir, as one attainted does for the benefit of the 
crown; and in both caſes, that of a deſcent, and that of a 
purchaſe, the eſtate will veſt, and the profits only be forfeited 


during the diſability. - | 
And it is no objection to ſay, that the ſtatute is filent as 


to the profits where they are to go, for I take it ſuch a pro- 
viſion was not neceſſary, ſince this being a public offence, 


they will of courſe enure to the benefit of the crown. 


Roper's caſe is of no conſequence, for that was upon the 
11 C12 V. 3. c. 4. which is penned in a different manner 
from our ſtatute': neither is lord Delaware's' caſe at all to 
the purpoſe, for there the diſability was abſolute for life, 


But here it is objected, that the offender, for and in reſpect 


of himſelf, is abſolutely diſabled, fo that he was to be pu- 


niſhed as much as poſſible, only the heir was not to be in- 
volved in the guilt. To which I anſwer, That the true end 


of the ſtatute was, not to puniſh the perſons of thoſe who 


received this foreign education, but it was to prevent the in- 


fluence they would otherwiſe have, if the eſtate ſhould be 


continued for their benefit. And it is no objection to ſay, 


that the offender may defeat the crown of the profits by his 


alienation, for is not this the ſame with many other caſes of 
forfeitures ? and what reaſon is there to take more care of the 
crown in this caſe than any other ? or what greater danger is 
there in having a capacity to take a future eſtate, than in 


being allowed to hold a preſent one, which I do not perceive 


it is contended will be abſolutely taken from him by this ſta- 
tute, The heir it is true cannot enter living the anceſtor. 
But this rather proves the neceſſity of leaving ſomething 
in the anceſtor, till the heir is capable of taking. And ſurely 
the eſtate ſhould go over, it 

would have been ſo mentioned, as is done in 6 R. 2. abo 
5 | 5 | 4 rilben 
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raviſhers of women, where there are expreſs words to carry 
over the eſtate : but no cafe can be ſhewn, where without 


expreſs words any eſtate was carried over from a perſon who 
has a poſſibility of being inheritable. Fhe caſe of a monk 
is widely different, for that was always looked on as an ab- 
ſolute death to theſe purpoſes, and a deraignment was never 
ſo much as looked for or expected. | L 


Upon the whole, my opinion is, that Charles had a ſuffici- 


ent poſſeſſion and power to ſuffer a recovery, and this makes 
an end of the plaintiff*s title, be that matrer about the life of 
Philip which way it will; though if it were neceſfary to give 
my opinion upon that, I ſhould think the eſtate could not go 
over, but muſt continue for the benefit of him and his iſſue, 


Mr. J. Powys. In a caſe of ſo uncommon a nature as this, 
and of great difficulty, I think there is no oceaſion to make 
any apology for a difference in opinion from any of my. 
brothers. | 


1 ſhall make four points in this caſe : x. Whether under 
* any, and what eſtate veſted in Charles or Philip? 2. 
hat alteration has been made by the ſubſequent ſtatute? 
3. What is the effect of the recoveries ? And 4. of Philip's life. 


1. Then, to diſcharge this caſe of that which was the 
und of the judgment in C. B. I can ſee no colour in the 
leaſt to think, that x Fac. is any way repealed by the ſubſe- 
juent ſtatutes. The intent of it, it is true, was to prevent. 
he growth of popery ; and in this reſpect it is a law made 
for the benefit of the public; and though a foreign popiſh. 
education is not to be favoured amongſt proteſtants, yet I can 
never give into any forced conſtruction, which is to carry the 
words to the utmoſt ſeverity of the law. 


The diſabling clauſe in this ſtatute is different from the. 


11 & 12 V. z. which is abſolute ; but this /ab mode only in 
reſpect of himſelf, and not in reſpect of his heir; and there- 
fore he muſt certainly have ſomething : how elſe can he pur- 
chaſe in reſpect of his heir? I agree my brother Forteſcue's 
difference between a difability and a or eme thus far, where 
the diſability is abſolute, but nat where it is only partia:, as 
in this caſe ; which likewiſe diſtinguiſhes it from lord Dela- 
Ware's caſe, for that was a total diſability for his life. * 
I think that, upon conformity, he will not only be difcharged 
of the diſability, but likewiſe be reſtored to his eſtate; for the 
end of the ſtatute is anſwered, when it has heep 2, means ta 
draw him from the papiſh religion... 1 + 1 1 

I do not ſay he is ta have any benefit of the eftate during 
| de Glability ; no, the profits ſhall be forfeited ; but only to 
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fupport the eſtate for the heir, he ſhall be taken to have the 
legal title in him; and I can ſee no difference where the dif 
ability is at common law, and where it is created by act of 
parliament. What 4 confuſion would it otherwiſe create in 
the caſe of a fee-fimple, or a purchaſe? In the caſe of a fee · 
ſimple is there any colour to ſay the lord by efcheat ſhall have 
it? he can claim only when the tenant dies without heir; but 
here both the tenant and his heir are alive, and to prevent the 
entry of the lord, the ſtatute takes care of the heir. It cannot 
be pretended that, a diſabled perſon, who may remove that 
incapacity Whenever he pleaſes, is a perſon dead without heir, 
I need not urge the inconvenience in veſting and reveſting 
eſtates, which was never favoured as yet. 


It is objected, that the laying this inconvenience in the 


Way, is begging the queſtion ; for, ſay they, here will be no 


revealing, ſince the conformity will not reſtore him to the 
land. But does not the ſtatute 3 Car. ſay expreſsly, he ſhall 
he reſtored to the land? And is not this to be taken as a de- 
claration of what was not ſufficiently expreſſed in the former 
law ? Is not their conformity for the benefit of the public ? 
and 1s it not fitting they ſhould have ſome encouragetnent ta 
conform? It is faid, they will have a future capacity to take 
any riew eſtate that may come; but that is a rare caſe for 
children to meet with any befides their paternal eſtate. 


The caſe of a monk, fo much relied on as a ſimilar cafe, 
is nothing to the purpoſe ; for he is dead in law, and has an 
heir, but our offender can have none whilſt he lives. And 
there too the heir claims under the ſeiſin of the monk, which 
the heir in our caſe, upon the plaintiff*s conſtruction, cannot; 
for they ſay the anceſtor had no ſeifin at all. Neither is the 
caſe of an infant en ventre /a mere at all applicable to this cafe; 
for there the perſon 'who enters till the birth is undoubtedly 
heir, and claims as ſuch from him that laſt died ſeiſed; but 
here there is no ſuch intermediate time as between the death 
of the father and the birth of the child; for the party who 
is to take js alive all the while, and in 2/7 at the inſtant of the 


deſcent, | 

There is no danger of the freehold's being in abeyance; be- 
cauſe, as I take it, the legal eſtate veſts in the offender. I would 
put the caſe, that a man has two ſons by two wenters ; the 
eldeſt of which receives a foreign education, and furvives the 
father and dies; muſt the bfother of the half blood inherit ta 
The 1 et upon the plaintiff's con- 
ſtruction he muſt, if the eldeſt fori never had any thing, fop 
then the other will claim immediately fram the father, 
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There are many inftances-where abſolute words in a ſtatutg 
have received a qualified conſtruction. The ſtatute of eim. 2. 
ſays the fine ipſo jure fit nullus, and yet 2 Inſt. 336. it is 
held to be a diſcontinuance ; for which, before the 11% H. 7. 

the party was put to his formedon. | 


But when the argument that the profits only are forfeited 
evails, there ariſes a ſub-point, who ſhall have the profits ? 
ſay the king ſhall have them. x. Becauſe he is concerned 
to ſee the law executed. 2. There are goods in the caſe as 
well as lands, and who can have them but the king? 3. This 
is an offence of a public nature, contra coronam et dignitatem 
ut; and that makes the difference between the caſe of 
Woodward v. Fox, and the caſe of tithes, where a private 
intereſt is concerned. 4. Thoſe will be like derelict lands, 
which go to the crown when there can be no owner found. 


2. I come in the ſecond place to conſider what alterations 
are made in 1 Jac. by the ſtatute of 3 Car. 


One great end and view of this ſtatute is ſaid to be, to reach 
Eſtates veſted before the offence ; but there can be nothing in 
that, the former ſtatute taking in both caſes ; for the words 
. have and enjoy, go to eſtates veſted; and it is abſurd to 
think the 4 would truſt them with a preſent eſtate, 
who were unfit to take a future one, which is ſuffering them 
to fight in armour. The true and main deſign of this latter 
ſtatute was, to lay a heavier puniſhment on the parent or 
guardian ſending the youth abroad, | | 

The ſtatute 3 Geo. protects proteſtant purchaſers of popifh 
eſtates, and without doubt, if Charles had fold this eſtate, the 
purchaſer would been ſecure againſt that ſtatute. - 


The effect of the common recoveries need not now be 
conſidered, becauſe having the eſtate in him, as T hold he 
had, that is ſufficient to exclude the reverfioner, © 


| 4: Philip, who claims before the dutcheſs, is ill alive, 
and keeps up the eſtate-tail: fo the reverſioner is too ſoon:3 
he is iſſue in tail, and a formedon muſt lay that there is none. 
In the caſe of Pye v. Gorge, 1ſt July 1709, before lord 
Cowper, on the 11th & 12th W. 3. c. 4. which has the 
ſame diſabling words, it was held, that notwithſtanding a de- 
fault in not taking the oaths, yet the eſtate would veſt in 
the party. | l of Bak | 

I'think upon the whole, the leſſor of the plaintiff has no 
title, and conſequently the judgment of C. B. ought to be 
affir med. | 1 | a | 4 

Lord Chief Juſtice Pratt. This caſe depends upon the 
eonſtruction of the ſtatute of x Far. 1. c. 4. And 5 the 
1 , ONence 
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the ſtatute. 
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offence ſtrikes both at our civil and religious eſtabliſhment, 
this is in every reſpect cauſa religionis et reipublice ; and 
being ſo, if it be capable of two conſtructions, we ought to 


put that upon it which will tend the moſt effectually to prevent 
the miſchief. ö jet 


It is notorious that the Reformation, which was begun in 
Henry the Eighth's time, was, by the unwearied diligence of 
the prieſts and Jeſuits, very much broke in upon and inter- 
rupted ; ſo that it cannot be faid to have been complete till 
the reign of queen Elizabeth, who had many and great 
ſtruggles with the papiſts. The firſt attempt to reſtrain them 
within due bounds, was by very gentle and eaſy methods, 
but it was ſoon found that theſe ſignified nothing ; private 
meetings were had all over the kingdom, to inſtruct and con- 
firm people in the principles of their religion; and therefore 
it was found neceſſary, by a ſeverer law, to make it high 
treaſon for any one to reconcile another to the ſee of Rome: 
but even a little experience of this law ſnewed it to be an un- 
equal remedy ; and therefore the next ſtep was to baniſh the 
prieſts, and now every body hoped the work was done. 


But the prieſts, though by this law they were many of them 
obliged to leave the kingdom, were nevertheleſs full as active 
in finding out means to ruin the proteſtant religion; and for 
that purpoſe erected ſeminaries abroad for the education of the 
Engliſh youth ; and to put a ſtop to this miſchief, the ſtatute 
we are now upon was made, which, if we do not conſtrue it 
in a Jarge ſenſe, will dwindle into no remedy, and then all is 
at fea again, ; | 

The clauſe on which the queſtion ariſes is this : ſpeaking 
of a foreign education, it enacts, ** That every ſuch perſon 
& ſo paſſing or being ſent beyond the ſeas to any ſuch intent, 
66 ſhall, as in reſpect of him or herſelf only, and not to or in 
« reſpęct of any of his heirs or poſterity, be diſabled, and 
&© made incapable to inherit, purchaſe, take, have or enjoy 
6 any manors, &c. _ | | 
Nou on the plaintiff's ſide they ſay, the ſtatute induces an 
abſolute diſability to take the eſtate. The defendants ſay, the 
eſtate veſts, and nothing is forfeited but the perception of 
profits. The different conſequences of theſe conſtructions are 
obvious. The firſt overthrows the recovery, and the life of 
Philip, and bears down all before it. The other oppoſes 
both to the plaintiff's title, and vindicates the method of 
cutting off the reverſion. | | 

And upon this clauſe I am of opinion, that the latter 
conſtruction is not proper, nor will at all anſwer the end of 


1. It 
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1. It is againſt the words, by making him capable, who 
the act ſays ſhall be diſabled. 


2. By this all the ſignificant words of the ſtatute are re- 
jected, for there will be no need of the words inherit, pur- 
chaſe, take, becauſe the word enjoy alone will do the butineſs 
of the profits: and it is inconſiſtent with the honour and 
wiſdom of the legiſlature to make uſe of ſuch known legal 
expreſſions, when at the ſame time they are to have no in- 
Huence in the conſtruction of the ſtatute. | 


3. When the profits only are deſigned to be forfeited, the 
parliament ſpeak out, as in the 3 Fac. I. c. 5. in relation to 
vffenders againſt that law ; and there likewiſe they take care 
to diſpoſe of the profits during the ditability, which proviſions 
are not in our law; and therefore it is not to be imagined 
that the ſame thing was intended in both. And ſurely if at 
the time of making the act of 3 Jac. it had been deligned to 
punith the offender againſt x Fac. in the ſame manner, there 
would have been ſome declaration or other to that purpoſe, 


The forfeiture of the profits is idle, and comes to no- 
thing ; for if the eſtate veſts, the party may alien, ſuffer a 
recovery, give it away, or ſettle it in other hands ſecretly for 
'his own benefit, and then the proviſion of the ſtatute will be 
ineffectual. And how can it be imagined the parliament 
would apply ſo looſe a remedy to a growing milchief they 
were ſo much alarmed at ? 


It is objected, that this is a qualified diſability. As to that, 
I think it was truly ſaid, that the latter words import a nega- 
tive; it is but expreſſio eorum que tacite inſunt ; the import 
of which is only, that whatever difficulty could regularly 
ariſe to the heir, from the anceſtor's not being ſeiſed, that 
ſhall be no objection to the heir, who ſhall be able to make 
out his title through one that was never ſeiſed. 


Conſider the method of debating in parliament. Some- 
body might object, that poſſibly it would be taken to the 
prejudice of the heir, by ſaying the anceſtor ſhould be diſ- 
abled; to which it might be anſwered, that though it was 
not neceſſary to declare the contrary, yet for the ſatisfaction 
of ignorant men there could be no harm in putting in ſome- 
thing to that purpoſe. 55 

Lord Delaware's caſe is ſtrong in point, for if that abſo- 
late diſability would not prevent the deſcent, there is no co- 
lour to ſay this qualified diſability ſhall. 

But, ſay they, if he himſelf is abſolutely diſabled to pur- 
chaſe, what will become of the heir? As to that, I think the 


rliament deſigned he ſhould not purchaſe at all; for 1 
—_——_— —— ———— para af ah 0 C378 ] 
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follows after, that all eſtates, terms, tc, for the benefit of 
ſuch a perſon, ſhall be void: and are not theſe to be taken 
into the conſtruction of the ſtatute ? Shall we reject all this, 
and ſay it ſignifies nothing? | 


Well, but here is a diſability to take perfonal eſtate as well 
as real ; and what has the heir to'do with that ? why nothing 
at all; and thoſe words were only thrown in 2x abundanti, 
for a difability to take perfonal eſtate as to himſelf, is as 
ftrong as to take it likewiſe againſt the heir, | 


The heir will not be hurt in this caſe, becauſe according 
to Shelley's caſe, it is ſufficient if the anceſtor might hays 
been ſeiſed. | | 

And as to the objection about the difficulty of being re- 
ſtored on conformity, I think there is none at all, becauſe I 
hold, that he is not to be reſtored. The ſtatute does not 
fays ſo, and therefore I do not ſee how we are warranted to 
ive him his eſtate again. No one will conform till he ſuf- 
. nor then neither, unleſs he ſees he is like to ſuffer 
further. But cannot the parliament reſtore him by ſufficient 
words? Surely they have power to vary the law, according 
to the prince's caſe, which reduces this part of the caſe to 
this dilemma. Either he was or was not deſigned to be re- 
ſtored ; if he was, it may eaſily be done by force of the 
ſtatute; if he was not, then the objection of difficulty in 
doing it is vaniſhed, | | 

It is objected, that the remainder-man cannot enter, 
living Philip, who is iflue in tail: but I take it, a diſabled 
perſon is to be looked on as not in e; the current of autho- 
rities is ſo, and none to the 'contrary, but that if the party 
cannot take, the eſtate muſt go over, If the eldeſt ſon dies 
Jeaving his wife privement ſeine with a ſon, the ſecond 
fon enters, but on the birth of the other the eſtate is brought 
back; and fo does the remainder-man or reverſioner, where 
the iſſue in tail is not born at the death of the tenant in 
tail. In the caſe of a fee-ſimple it ſhall eſcheat, and be di- 
veſted out of the lord on the birth of a poſthumous heir; if 
it was the caſe of a purchaſe, it would go over, and could 
never be brought back, as on a limitation to the heir of a 
perſon living at the determination of the particular eftate, 
for he who takes by purchaſe muſt be in / at the time the 
eſtate. ought to veſt ; but jt is otherwiſe in the caſe of a de- 
ſcent, for there he does not claim any new eſtate, but the old 
one, which his anceſtor enjoyed before him. 2 
_ Suppoſe a man has two ſons, the eldeſt an alien, and the 
other a denizen; in that caſe the eſtate ſhall go to the — 
a f beca 
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Yetauſe the other is diſabled: and fo is the cafe of Colling - [ 
wood v. Pace. In the caſe of an attainder, it ſhall eſcheat [ 379 J 
for the diſability. Co. Litt. 13. and in the caſe of profeſſion, 
it goes Over as on a natural death. 2 Noll. Abr. 156, 415. 
And the true reaſon of carrying over the eſtate in all theſe 
caſes, is to prevent the freehold's being in abeyance, which 
is a reaſon why in the preſerit caſe the reverſioner muſt enter, 
elſe there ean be no good tenant to the præcipe, which the 
law requires of every eſtate. | 8 5 


It is aid that the law ſuffers abeyances in ſome. caſes, as 
in that of a parſon, or where houſes or lands are annexed to 
offices ; but are not thoſe caſes of abſolute neceſſity ? 


T can fee no reaſon why in this caſe the eſtate cannot be 
brought back, as eafily as.in the inſtances I have before put. 


My brother Forteſcue has ſo fully preſſed that matter 
about the ſtatute of x Far. being in force and unimpeached 
by 3 Cay. that I ſhall not need to go over it again: nor do I 
find my brothers, who are of a contrary opinion, rely much 
upon that, 

To conclude therefore, I am of opinion, that under 1 Jac, 
the offender takes nothing ; which conſtruction obviates the 
recovery, and the life of Philip, and removes every thing that 
ſtands in the way of the dutcheſs : and the judgment below 
being againſt her, I conceive it is erroneous, and ought to 
be reverſed, 


But the court being divided, you are now to conſider what 
is further to be done in this cauſe, 


; Whereupon the counſel for the defendant in error pro- What is to be 
poſed, that it might be adjourned into the Exchequer-cham- 2 3 
ber for the opinion of all the judges; which was oppoſed by 1, divided — 
the counſel for the plaintiff, who ſaid that there were no in- a writ of cuor, 
ſtances where upon a diviſion in that court, to which the 

cauſe was adjourned by writ of error, there have been ever 

any adjournments into the Exchequer-chamber ; and the 

reaſon of that, they ſaid, was, that it would be abſurd to aſk 

the judges of C. . whether they would adviſe this court to 


reverſe a judgment given by themſelves. | 


Then the counſel for the plaintiff, Mr. ſolicitor-general, 

Mr. Reeve, and Mr. Strange, being aſked what method they 

deſired it to be put into; they faid, that as the defendants ; 
were in pofſethion of a judgment of another court, they N. B. This was 
could not contend, that upon a diviſion of this court, the nt, the tc 

judgment of C. B. ought to be reverſed. But what they in- counſel not be- 
{iſted upon was, that this cauſe might be adjourned into ng prepered: , 

parliament; © that their lordſhips might receive the direction of 380 
VOL. 1, 3 D that 
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that great court, what judgment ſhould be entered in this 


cauſe. 

That cauſes of a civil and eriminal nature have been ori- 
ginally commenced in parliament, they ſaid was a fact too 
notorious to be denied, and therefore they forbore troubling 
the court with any inſtances of that nature, but would pro- 
ceed to ſhew, that as the parliament had taken conuſance of 
cauſes in the firſt inſtance, ſo they had been applied to for 
their direction; nay they had interpoſed of their own accord 
in caſes where inferior courts had been divided, or thought 
the point too difficult for their determination. 


Their firſt citation was a dictum of my lord Nottingham's, 
11 the duke of Norfolk's caſe, where he intimates, that there 
may be an adjournment prepter drfficultatem out of a court 
of law into parliament. | 


Brad. lib. 1. c. 2. ſpeaking of the ſtability of the Engliſh 
laws, that they are not to be altercd but by parliament, has 
theſe words: Si autem aligua nova et inconſueta emerſerint, 
et que prius uſitata non fuerint in regno, fi tamen ſimilia 
« evenerint, per ſimile judicentur, cum bona fit occaſio a 
„ ſimilibus procedere ad ſimilia. Si autem talia nunquam 
& prius evenerint, et obſcurum et difficile fit eorum judicium, 
& tunc ponantur judicia in reſpectum uſque ad magnam cu 
c riam, ubi ibi per tonſenſum curiæ terminentur,” 

Regi/t. 124. b. there is a writ in theſe words: Duia vo- 
„ lumus quod gquerela pendens inter te (one of the parties to 
© whom it is directed) et C. et alias de quadam tranſgreſſione 
„ coram nobis et concilio noſtro apud Meſimonaſterium diſ- 
« cutiattir et terminetur, tibi precipimus quod ſis coram 
« nobis et concilio nere apud Weſtmonaſfterium ad quinde- 
nam ſandti Michaelis (quem diem prefato C. dedimus) 
« tunc ibidem ad informandum nos et concilium noftrum 
& ſuper negotio praditto, et ad fariendum et reapiendum 
© 7uod per nos et concilium ny/lrum prædictum ſuper ditto 
& neFotio conſiderart contigerit.“ 


I E. 3. 7. 4. after ſtating the caſe, and what had been 
ſaid upon it, the book goes on: Et puis vient breve quod ſi 
di fficultas aliqua interſit, le record ſoit maund en parlement, 
et adjurner les parties la xv Paf. et dit fuit al vicount que 
il ii tes deniers a meme le jour. Cotton's Records, 30. 


My lord Coke, in 4 In/t. 68. takes notice, that at common 
law, before the 14 E. 3. delays of judgment were provided 


_ againſt in five manners, and one of the inſtances he is pleaſed 


to give is, by the king's writ, comprehending quod | difficul- 


_ tas aligus interſit, the record ſhould be certified into parlia- 


18-33 | 53 ment, 
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ment, and to adjourn the parties to be there at a certain day. 
Si obſcurum et difficile ſit judicium, ponantur judicia in re- 
ſpectum uſque magnam curiam. And of this, ſays he, there 
was an excellent record in the parliament holden at Weſtmin- 
ſter the Tueſday after the tranſlation of Thomas a Becket. 


The laſt citation was the caſe of Nevil v. Stroud, in 


2 did. 168. which begins with telling us, that the cafe had 


been often argued in C. B. and by them delivered into parlia- 
ment, who took order therein; which they relied on as a 
ſtronger caſe than the preſent; for that being in C. B. where 
the cauſe originally commenced, it was: a cafe, within the 
ſame meaſure with all other Exchequer-chamber caſes. 


But if the court was not inclined to proceed in that extra- 
ordinary manner, then they ſaid, that rather than undergo the 
delay and expence of an argument in the Exchequer-chamber, 
they were content to go up to the Houle of Peers, under 
the diſadvantage of the judgment's being affirmed in this 
court. And if there was any difficulty with the court as to 
affirming a judgment upon a diyifon, where the party con- 
ſents, they put it upon the other fide, to ſhew the expedi- 
ency of ſuch a method. | 


705 


Then the counſel for the defendants being called upon, 


they declared, that they did not deſire to have the judgment 
affirmed; which obliged the plaintiff's counſel to goon, and 
argue for an affirmance. | 


They faid, they had enquired into the practioe of the Ex- 
chequer- chamber, erected by the ſtatute of Elix. for cor- 
recting the judgments of this court, where, upon a diviſion 
of four and four, the judgment is affirmed, as was dane in 
the great caſe of Deighton g, Greenvil, | 
They likewiſe relied on it as an argumeat for affirmance, 
that there were no inſtances of adjournments into the Ex- 
chequer- chamber upon. a writ of error, which in a great 
meaſure proves the practice of affirming a judgment upon a 
diviſion; ſince therg is as much likelihqod of a diviſion upon 
a writ of error as in any other caſe, where cauſes have been 
ſo adjourned. 


8o is the practice of the Hoyſe of Lords; and though 
that may be ſaid to depend on their practice of putting the 
queſtion only to reverſe; yet that ſhews the ſenſe of that 
houſe, that without a majority for reverſing, the judgment 
ought to be affirmed. | | | 
Many judgments, they ſaid, had been affirmed, even 
where the whole court muſt have been of opinion, that the 
judgment was erroneous : it is a rule, that the party ſhall 


382 


. WF. Js - 7 »* 
—— — — —— — 


Tx txt TY TERM 6 Gz6, 


not aſſign far error any matter that is for his advantage, as 
too long an eſſoign, or the granting aid where it ought not, 
and yet that is error in the proceedings. 7 H. 6. 21. 4. And 
the court muſt ſee and adjudge it to be ſo, but yet becauſe 


they are nat told of it by a proper perſon, the judgment thall 


be affirmed ; and what is that but to affirm an erroneous 
judgment ? And many inſtances, of this nature are put in 
5 Co. 32+ b, and. 8 Co, Beecher's caſe. 

+ If the defendant in error pleads a releaſe, and it i CO found 
with him, this is a confeſſion of the errors; butyet in Aſton s 
Ent. 339. the entry is,, that the judgment be a ed. 


In the caſe of Jones v. White, on a trial at bar, Mich. 
Geo. B. R. the queſtion was, whether the coroner's in- 
Caſt could be read in a fuit between party and party; the 


. Preſent lord chancellor, and Mr. J. Powys, were of opinion 


that this was not a proper caſe 


b might; Eyre and Pratt juſtices were of a contrary opinion; 
ut Pratt J. after delivering his opinion, did fo far retract, 
as to conſent it ſhould be read in that caſe. And in the caſe 
of the common-councilmen of London, the preſent chancel- 
lor did conſent to wah. a rule, that the parties might not 
be hung up for ever, and there tog was an equal « e of 
the caurt. 


But if the party was not intitled to demand an W 
in this caſe, yet they ſaid it might be done upan their con- 
ſent, conſenſus tollit errorem, and no injury was done them, 
if they were willing it ſhould be ſo. ; 


Upon the whole therefore they ſubmitted it to the court, 

for the Exchequer-chamber, 
that it might go by adjournment into parliament : or if that 
method was thought impracticable, then they were willing to 
make this cafe an exception out of the general rule, quod ju- 
dicium redditur in invitum, by their conſent, that the judg- 
ment given below ſhould be affirmed, 


| Whereupon the court took time to conſider of it, and in 
Michaelmas term following Pratt C, J. delivered the reſolu- 


. tion « of the court, 


[ 383 ] 


have been delayed for, difficylty and diviſ on in opinions, 


It was our mjsfortune the laſt term to differ in opinion, 
and I find we continue ſtill under that difficulty ; ſo that now 
we are to conſider what is to be done upan this diviſion, 
for the cauſe muſt not be hung up for ever. 


By the ſtatute 14 E. 3. it is provided, that whereas cauſes 


therefqre to remedy the delays occaſioned thereby, there ſhall in 
TYP 5 lament be N a prelate, two earls, Abd two barons, 
. 1 
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who by good advice of others are to give judgment; or if 
they cannot determine it, that then the record ſhall be brought 
into parliament, who ſhall make a final accord, and the judges 
before whom the cauſe is depending, ſhall proceed to give 
judgment purſuant to their directions. | 


But we can find no footſteps for hundreds of years of any 
ſuch appointment of a prelate, two earls, and two barons ; ſo 
that it is to no ſe to thirik of putting the parties into 
that method. But into ſome method we muſt put them, that 
there be not a defect of juſtice, 


Now in the firſt place we are all of opinion, that it is im- 
pore to adjourn this cauſe into the Exchequer-chamber, 
e have cauſed ſtrict ſearch to be made, and can find no 
inſtances of adjournments upon wits of error; nor can there 
be any colour for ſuch a practice, it being abſurd for us to 
aſk the opinions of judges who have before given judgment in 
the cauſe, | | | : 
We are aſked in the next place to adjourn this cauſe into 
parliament. As to this we are all of opinion, that we have 
no power ſo to do. It would be the higheſt preſumption in 
us of our own accord to attempt it, without the king's writ. — bat wh 
If ſuch an one had been brought us, we might perhaps have for the ductal, 
gone into ſuch an expedient, but the parties have not thought did not think it 


| | | + adviſeabletoget 
fit to purchaſe ſuch an one, ſucbhs/writ's 


| becauſe all that 
the Lords could have done upon it would be, to dire@ the King's Bench what judgment iq 
eater, after Which a writ of error would lie in parliament in the common form: ſo we choſe 
rather to have the judgment affirmed upon us, that we might have it determined at once in the 
Houſe of Lords. Lill. Ent. 524. 


But then the plaintiffs in error move us for an affirmance : 
as to that you ſee the court is divided, and there can be no 
rule: but in this cafe, becauſe the party againſt whom it is 
to be affirmed, is deſirous and willing it ſhould be ſo, we 
are all of opinion, that upon his conſent the judgment of the 
Common Pleas may be affirmed, . 


But left this be brought in future ages as a precedent of an 

affirmance upon a diviſion, we direct the officer to make the 

rule ſpecial in this caſe, on recital of the difference in opinion. i 334 ] 
amongſt the judges, and the conſent of the party, _ ; 


Whereupon I maved on behalf of the dutcheſs, that in 
G d this was not an affirmance upon the merits, the court 

would give ſome directions as to the coſts. But they refuſed 
to do any thing in that, and faid, it muſt take the common 
courſe: of an affirmance; But the defendants in error were 
afraid to take any. coſts, whereupon the judgment of affirm- 

ce | ance 
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[ 
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Teigning bail, 
cauſe for the 
Pillory, 


3851 


Where particu- 
Jar powers are 

lodged in a ſe- 
le& number, 
they cannot ſe- 
parate and act 
upon a general 
ſummons of the 
whole body, 

| but there ought 
to be a particu. 
Jar ſummons 

for that Pur- 
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ance was entered up in common form, but without. coſts, 


And upon a conſultation we were all of opinion, that It ſhould 


not be a ſpecial entry according to. the rule, becauſe then we 
ſhould lie open to an objection in the Houſe of Lords, that 
we were ſtriving to reverſe a judgment, which by the record 
appeared to have been affirmed by our conſent. | 


Afterwards, the 23d, 24th and 25th of February 1720, 
this cauſe was heard in the Houſe of Lords, where all the 
judges were ordered to attend and give their opinions: the 
chief juſtice and Forteſcue were for reverſing; and the other 
ten, who would not ſay that the recoveries were good, were 
nevertheleſs of opinion, that the dutcheſs could not enter 
during the life of Philip: and the houſe thinking that to be 
a material objection, affirmed the judgments given in the 
courts below. Quære tamen, for that ſeems to be the weak- 
eſt point in the cauſe; and how it is poſſible to diſtinguiſh 
between the recoveries and the life of Philip, I cannot con- 
ceive; for if Philip may take, then muſt Charles have the 
ſame capacity of taking : and on the other hand, if Charles 
cauld not take, ſq as to enable him to ſuffer the recoveries, 
then the ſame objection will go to Philip alſo, | 


Anonymous. In C. B. 


WO people put in bail in feigned names; and becauſs 

there were no ſuch perſons, they could not be proſe- 
cuted for perſonating bail on the ſtatute 21 Fac. 1. c. 26. So 
the court ordered them and the attorney to be ſet in the pil- 
lory, which was done accordingly. 


Dominus Rex ver/. Major' et Alderman' Civit' 
_— 4 Carlial. 


PON return to a mandamus to, reſtore one Poulter to 
the office of capital citizen of Carlifle, the eaſe was 
A 86 

The corporation conſiſts of a mayor, aldermen, bailiffs, 
and capital citizens, who together make a common=caouncil, 
and have the power of election of capital citizens: the power: 
of a motion is in the mayor and aldermen only. or the major 
part of them: then the return ſets forth, that ſuch a day the 
common-council was aſſembled, and Poulter being fum- 
moned, did not appear ; and thereupon the mayor and alder-. 
men fic ut 2 aſſemblat* made an order for his amotion 
(for a cauſe allowed to be legal. ) | 


_Fazakerley. There ought, according to Bagg's caſe, 11 Co. 


99- * be a ſummons, to appear at ſuch an aſſembly as has tha 


power 
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power of amotion, which is wanting in this caſe, The ſunt= 
mons was not to meet and execute the power as mayor and 
aldermen, but to join with others in execution of other 
powers, Which they had as a common-council : and when 
they meet in that capacity, they are to be conſidered as diſtinct 
perſons from thoſe who, upon other occaſions, meet as the 
court of mayor and aldermen only, They cannot, when 
they come together upon a ſummons to meet only as a com- 
mon- council, divide and execute other powers: ſuch clan- 
deſtine proceedings are never to be allowed, for at this rate 
any man may be tricked out of his freehold. When an al- 
derman is ſummoned to the common-council, he may think 
there are only acts of courſe to be done, and ſo abſent him- 
| ſelf ; when he would not have failed being there, had he ap- 
prehended an act of ſo great conſequence was to be done, as 
the depriving a man of his freehold : nay, by this means a 
few may ſo contrive it, as to fall upon this buſineſs, at a time 
when they find others who would oppoſe ſuch arbitrary pro- 
ceedings may be out of the way. There ought to have been 
notice of a ſpecial meeting, in order to do this act. Dav. 48. a. 
3 Bulſt. 189. 1 Roll. Rep. 409. 


Bootle contra. There could be no ſpecial ſummons for this 
purpoſe ; becauſe, till the aſſembly was met, it could not be 
known whether Poulter would appear or not. As to the caſe. 
in Bul/t. that did not appear to be a corporate aſſembly ; and 
Holt chief juſtice ſaid of it, that it might only be a meeting 
in their natural capacity, to feaſt or the like : but this appears 
to be a corporate aſſembly ; they are aſſembled in common- 
council : and when they were together, why might they not 
execute the power they had, without the formal diſſolution 
of that aſſembly, and calling a new one? 


Chief juſtice. The powers of the common- council, and 
of the raayor and aldermen, are diſtinct; the common- 
council can do no acts, unleſs aſſembled in that capacity; 
neither can the mayor and aldermen, unleſs they met only 


as ſuch, upon a regular ſummons. for that purpoſe : as they 
had diſtinct authorities, they muſt be ſummoned in their 
diſtinct capacities: here was no ſummons to meet as mayor 
and aldermen only; the conſequence of which is, that the 


acts done by them in that diſtin& capacity are void. Con- 


ſider how the caſe ſtands ; an alderman, when he receives a. 


ſammons to appear at the common-council, conſiders with 
himſelf, that they are a great many of them, and probably 
his ſingle voice will not be wanted, and therefore he ſtays at 


home: but when he is ſummoned to meet with the mayor 
and other aldermen only, then, ſays he, there are but twelve 


of 
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of us in all, and therefore my voice and advice (which this 
others have 'a right to) may go a great way: beſides, the 
powers lodged in us as a court of mayor and aldermen are of 
an higher nature than our other powers; and therefore, 
upon bath accounts, my preſence may be neceſſary, and I 
will be ſure to be there. All this is natural enough; and is 
it then reaſonable the others ſhould proceed to act as mayor 
and aldermen only, when they come together in common- 
council? What a confuſion would this make in the city of 
London, if, when the whole body is got together, they 
ſhould all of a ſudden draw off into different parties, and 
execute their diſtin&t powers? It weighs nothing, with me, 
that the cauſe of removal happened fitting that aſſembly, for 
they ought to have broke up, and ſummoned him again to 
appear before them in their diſtinct capacity. 


Powys juſtice accord” as to the main, but doubted, becauſe 
the offence aroſe ſitting that aſſembly. _ 


Eyre juſtice. The ſummons ought to have been of ſuch 
an aſſembly only as has power to remove, elſe it may be 
liable to the inconvenience of ſurprize: not that a ſummons 
to meet and do any particular act is neceſſary, for that would 
be endleſs, but only to meet in their diſtin& capacity. In- 
cidental powers are in the whole body only ; but yet conſtant 
experience (and fo is Bagg's caſe) tells us, that if any ſelect 
power (which if not affirmatively given, would be incident 
of courſe) is veſted in a ſelect number; that is, excluſive of 
the other part of the corporation. A power of making bye- 
laws is incident to every corporation ; but yet in many they 
are made by a ſelect number. 


Forteſcue juſtice. Being ſummoned to appear at the com- 
mon- council, which includes the mayor and aldermen, he 
was conſequently ſummoned to appear before the mayor and 
aldermen, the whole including every part ; and upon this 
foundation it ſeems to me that the removal is well enough. 


Afterwards it was ſpoken to by the ſolicitor-general and 
Mr. Willes, who cited Braithwaite's caſe, 1 Vent. 19. 
2 Keb. 488. where the power of removing a common-coun- 
cilman was lodged in the mayor, and ſuch burgeſſes as had 
been mayors ; and then the return ſets out, that a common- 
council aſſembled ſuch a day, and Braithwaite being ſum- 
moned, did not appear; whereupon he was the fame day 
amoved by the mayor and burgeſſes, as the charter directs, 


To this caſe it was anſwered by the ſolieitor, That this 
exception did not appear to have been taken in that caſe; nor 
did it appear by the report, that the removal was whilſt they 
I” | were 
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were aſſembled as a common- council, but only that it was 
upon the ſame day, which might be upon another ſummons 


to meet in their diſtin capacity: that it was a ſtrange caſe, 
wherein the judges aſſerted the power of the king and coun- 


cil, to disfranchiſe members of corporations by their order, 


arid even to pull down the walls of a town; ſo it might be 
they went upon ſuch an order, and every body-knows matters 
of - prerogative went very high at that time: he ſaid no record 
of that caſe was to be found. Et per C. J. I am very glad 
of it; I can have no regard to any opinion that was given, 


when judges were worked up to ſo extravagatit a pitch as 
aſſert ſuch doctrine. 


Hdjoubnatur. And the laſt day of the term the chief juſtice 
delivered the opinion of the court, that the removal in this 
caſe was not regular, for there ſhould have been a ſummons 
for the mayor and aldermen to meet in their diſtin capacity, 


Peremptory mandamus agard. 


Hoyle verſ. Lord Cornwallis: 
Paſch. 5 Geo. rot. 309. 


oO" error + C. B. the writ of inquiry appeared to be exe- 
cuted on the 15th June, which, upon looking into the 
Almanack, appeared to be Sunday ; and it was objected by 
Reeve, that this is made void by the 29 Car. 2. c. 7. | 


Strange contra. This objection muſt take its riſe from 
ſome clauſe or other in that ſtatute, for it cannot be pretended 
that the execution of this writ was void before. At common 
law things of a much higher nature than this might have been 
done on a Sunday. Before the ſtatute of 5 Ann. c. . a man 
might have been taken on” an eſcape warrant. Salk. 626. 

and even now proceſs of eccleſiaſtical courts, as citations and 
the like, may be affixed on a church door, which is a ſervice of 
thoſe citations. bid. 625. A fair might be wy i on a Sun- 
day. Crs. Fac. 485. and the hundred was liable for a robbery. 
The queſtion therefore is, whether there be any words in the 
ſtatute to reach this caſe? and I take it, the execution of a 
writ of inquiry is not ſuch an act, as is, or was deſigned to 
be made void by that ſtatute. The words are, Provided 


Jer execute any fit, proceſs, &c. but that the ſervice of 


©& evety ſuch writ ſhall be void to all intents fp purpoſes 
& whatſoever; and the perſon or perſons ſo ſerving or exe- 
<« cuting the fame, ſhall be as liable to the ſuit of the party 


, 1 as if he done the ſame without any writ.” 
ay gs; - » os ms of ; New 


. 0 
4 
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alſo, that no perſon or perſons on the Lord's day Hall ſerve - 


＋— — 
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Nov it is obſervable, that there is a very material varianee 


in the penning of the latter part of this clauſe from the for- 
mer; for though it at firſt prohibits the ſerving or executing 
any writ upon a Sunday, yet when it comes to limit what 
effec thoſe proceedings ſhalk;have, it only makes the ſervice 
of ſuch writs void, but does not extend to annul the execu- 
tion of ſuch writs which are not to be ſerved upon the party ; 
and by the latter part, which gives remedy to the party 


grieved, that word /ervice is explained to extend only to 


, proceſs which is to be ſerved upon the body or goods of a 


man: now the nature of executing writs of inquiry is not 


by any ſummons to the party, but only a private execution 
of a power given to the ſheriff, which is no injury to the 
8. he is not gricved by the execution of this writ on a 

unday, any more than if it were any other day: the ſtatute 


only makes the ſervice of wrirs void; but this inquiry ean by 


no means be called a ſervice of any writ, and therefore is not 
made void by the ſtatute : and it will be no anſwer to ſay, 
that by uſing the word ſerve or execute both in the former 
part, it is manifeſt the parliament intended to take in one 
caſe as well as the other; for this being a ſtatute made in re- 
ſtriction of the common law, it is to be conſtrued ſtrictly, 


And not to be taken by equity. 


But if the ſtatute, ſhould be thought to extend to this eaſe, 
yet I apprehend the court is contined to judge only upon the 
record, and cannot take notice that the 15th of June was a 
Sunday, unlels it had been ſpecially aſſigned for error; and 
that the court will not pray in aid of the Almanack, in order 
to reverſe a judgment. In 1 Roll. Abr. 524. c. 3. it is held, 
that if one of the proclamations on a fine be the 7th of June, 


| Which is a Sunday, yet unleſs it appears on the record to be 
Sunday, the court will not take notice of it, without expreſs 
- averment: and accordingly the conſtant courſe has been to 
_ aſſign that matter for error. So 1 Sid. 300, If a writ be 


returnable at a general return, the court is not obliged to 


take notice what day of the month it is. Cre. Car. 53. 


Morris v. Fletcher. There the writ was returnable die Iunæ 


pro poſt quinden* Hil, and executed 27th of January; and 
the court would not go dut of the record, to inform them- 
ſelves that the 27th of January was after the return of the 
. Writ: ſo is 9 Co. 66. Mackally's caſe, 1 Roll. Abr. 525. 


pl. 14. By the ſtatute of 31 E. z. the ſheriff's turn is re- 


quired to be held :ufra_men/em poſt faſtum Paſche ; the de- 
Be dnt Juſtified for an amerciament at a court held 18th of 


April: and though in fact that was within a month after 
Eaſter, yet the court refuſed to look into the almanacks and 


ſet 
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ſet it right; and then @ fortiori you will not do it in this 
\ caſe ; where, inſtead of ſupporting the judgment, the conſe- 


quence will be to overthrow it. And if the proclamation on 
a fine (which is the act of the court) ſhall not be ſet aſide 
without a ſpecial alignment, ſurely this execution of a writ 
of inquiry, which is but a miniſterial act, an act done out of 
court, ſhall not; according to the diſtinction taken in Mac- 
kally's caſe, where it was held, that though judicial acts 
done upon a Sunday are void, yet miniſterial acts are not. 


Reeve replied. The intent of the ſtatute was to prevent 
all acts, which are proceedings in a cauſe, from being done 
on a Sunday, The words ſerve and execute are ſynonymous, 
ſo that ſervide in the latter part includes execution alſo. 


I agree the caſes are as cited, but they have been denied of 
late years, for now the calendar is looked upon as part of the 
law of the land. Salk. 626. | 


C. J. By dropping the ward execute, it ſhould ſeem as if 
no proceſs was made vaid, but ſuch as is ta be ſerved upon 
the party: to affirm a judgment we will look into the alma- 
nack, but I think we are not bound to do it to reverſe one, 


 Adjournatur. And at another day all the court were of 
opinion, that the execution of the writ on a Sunday was 
void, and that they were bound to take notice of it, without 
being ſpecially aſſigned for error; and accordingly would have 
reverſed the judgment, but the counſel defiring to have time 
to apply to C. B. it went over, and afterwards the Common 
Pleas was applied to, and refuſed to amend, and I never heard 
any more of it. 


3E 2 | | Michaelmas 
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Sir John Forteſcue Aland, Knt. ba! 
Sir Rob. Raymond, Knt. Attorney-General, -. 

Sir Philip Yorke, Knt, Solicitor-General. 


A 


QERANGE moved to ſet aſide an execution taken out up- 
on a judgment in a ſcire facias guare executio non, becauſe 
they had aſſigned their errors before: and cited Heath v. 
Street in this court, Trin. 2 Geo. where Parker C. J. laid it 
down as a rule, that if the plaintiff in error comes in at any 
time before execution, and aſſigns errors, proceedings ought 
to be ſtayed on the ſcire facias, becauſe they have had the ef- 
tect of it in bringing the party into court. 

Upon this it was referred to the maſter, and upon motion 
for his report Reeve contra agreed the caſe of Heath v. Street 
as cited, but that it was only an extrajudicial opinion, and 
argued the delay that would Glow, if the plaintiff in error 
be at liberty to ſpin out the ſcire facias to the laſt. 


The maſter reported an old rule of court, that if the party 
pleads to the ſcire 2 and it goes againſt him; execution 
may be ſued out, but that the writ of error ſhall go on not- 
widulandine Whereupon the court in conſideration of the 
delay, eſtabliſhed it as a ſtanding rule for the future, that if 


Gardner ver, Claxton... 


upon the return of the ſc:r2 facias the plaintiff aſſigns his er- 


rors, then all farther proceedings ſhall be ſtayed upon it; 

but where he chuſes to ſtand out upon pleadings to the ſcire 

facias, execution ſhall go if it be adjudged againſt him. 
Sesli 8 2 7 | | The 
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The caſe of Mayo and Parſons. 


Y- the ſtatute 12 Ann. fl. 1. c. 2. it is provided, That if 
any malt happens to be burnt after the duty paid, the 
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What acts of 
the ſeſſions are 
removeable by 


proprietor may apply. to the next quarter- ſeſſions, who are c:rtiorari, and 


to adjuſt the guantum, and give him a certificate, which in- 
titles him to receive back the duty. Mayo and Parſons were twa 
brewers, and had a great quantity of malt that had paid duty 
burnt in the late fire at Wapping ; but the ſeſſions being then 
very near, they could not remove the rubbiſh ſo as to make 
an eftimate ot their loſs before the ſeſſions was over. The 
following ſeſſions they made their application, where the quan- 
zum of the loſs was adjuſted ; but then the entry of the a& 
of ſeifions goes. on, that the juſtices being of opinion, that 
the juriſdiction was given only to the next quarter- ſeſſions after 
the fire, and there having one quarter-ſeffions intervened, 
therefore they for that reaſon deny the certificate. 


Serjeant Darnall moved for a certiorari to remove theſe 
proceedings, and cited the caſe of Limehouſe, where an entry 
of a retulal to proceed on an appeal upon pretence of its 
being too late, was brought up and quaſhed. But Mr. attor- 

. ney-general ſhewing cauſe againſt the certz2rari objected, that 
this was no order of ſeſſions, and a certiorari goes only to 
fetch up their orders : and of this opinion was the court, and 
denied the certiorari ; and Eyre J. remembered the caſe of 
the biſhop of St. David's, where an entry that he had prayed 
a prohibition for ſuch and ſuch reaſons, et ei non conceditur, 


what not, 


L: Raym. 539- 
Denial of a pro- 
hibition no 


was held to be no judgment, ſo as to be looked into and cor- judgment of the 


rected upon a writ of error. 


Bay ly ver/. Boorne, | 


T HE defendant, in the beginning of the long vacation, 
Vas arreſted by proceſs out of the ſherifis court, and 
gave bail, and for want of a plea judgment was ſigned. And 
after ſeveral motions in the court below to ſet it aſide, the 


Court. 


[ 392 ] 


plaintiff moved here for a mandamus, to compel the judge to 


give judgment final upon the inquiry; and a rule being made 
to ſhew cauſe, the defendant produced an affidavit that he 
was a perſon unacquainted with the methods of legzFproceed- 
ings, and that ſoon after the reſt he applied himſelf to Mr. 
Bennet, a gentleman of the bar, wha (taking it to be an ar- 
reſt out of a ſuperior court) told him the proceſs could not be 
returnable till the next term, againft which he mult employ 
an attorney to put in bail, and receive a declaration : under 
which advice he acquieſced, and heard nothing further of the 
cauſe, til! a little before the term, that notice was given 50 
ae the 


m 
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the execution of à writ of i inquiry: and therefore this be- 
ing a plain ſurprize, he hoped the court would not order the 
Judge below to give judgment, but let him in to try the merits 
of the cauſe, upon his propoſal to bring the money recover- 
ed (which was conſiderable) into court. To this it was an- 
ſwered by the plaintiff 's council, that there appeared no ir- 
regularity on their part; and upon this the queſtion aroſe as 


to what power the judge of an inferior court had in caſes of 
this nature. 


And as to that the beter court agreed, that the judge of an 
inferior court could not grant a new trial, for this is a power 
that even in ſuperior courts is not of any great. ſtanding, the 
firſt inſtance of any new trial being in Stiles ; and beſides, 

the caſe of an inferior court had the ſame objection to it as 
there is to granting a new trial after a trial at bar, viz. be- 
cauſe it will be tried the ſecond time before the ſame judge. 


But they all held clearly, that for matters of irregularity, 
where the proceedings were contrary to the practice and rules 
of the court, the judge of an inferior court might ſet aſide 
a judgment; but whether he ſhould be allowed to exerciſe 
his diſcretion in ſetting aſide judgments, where the plaintiff 
was regular, was a queſtion they ſaid deſerved conſideration. 


But they waived the diſcuſſion of that point, by ſaying 
there was a middle way in the caſe, which was to inquire 
[ 393 ] into the ſurprize; and intimated to the judge, that the refuſal of 
the plaintiff to try the merits, upon having the money brought 
into court, was ſome evidence of traud : and therefore they gave 
leave to the judge to examine, whether there was any fraud 

or ſurprize, and to ſet aſide the judgment if he found any. 
Upon inquiry below, the officers ſwore, that when they 
arreſted the defendant he aſked them by what proceſs, and 
they told him it was an action in the ſheriff's court. 


This having deſtroyed the pretence of ſurprize, the judge 
below refuſed to ſet aſide the judgment, 


Between the Pariſhes of Maidſtone and Dething. 


The adi I was held well enough in an order of removal, to ſhew a 


mention what complaint that the party is come into the pariſh, of A. and 
3 * gh is likely to become chargeable, without ſaying farther, to the 
—— 2 . pariſh of A. 

able * | 7 


— 
— 


* Vide ante page 142. and the caſes there cited. 


Pominus 
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Dominus Rex ver/. Juſtic* de Dorcheſter. 


| A Mandamus iſſued to the juſtices to ſign a poor's rate made 

by the churchwardens and overſeers. Before the return 
a motion was made to ſuperſede it, for ſeveral objections to 
the fairneſs of the rate; and that this would be ſpeedier and 
better for the poor, than to reſerve the debate of them for a 
formal return. Sed per Curiam. The two juſtices are neceſ- 
fary to ſign the rate only by way of form, for it is the church- 
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wardens and oveeſeers that have the power of making it; and 


whether it be a fair rate or not is proper for the juriſdiction 
of the ſeſſions, and was never intended for our examination, 


The ſuperſedeas being denied, the juſtices returned, that 
they could not allow the rate, it not being a juſt and proper 
rate: and the court having before given their opinion of this 
upon the motion, they reſented this uſage ſo far, that they 
quaſhed the return, and ordered an attachment againſt the 
juſtices, who thereupon ſubmitied and returned guod ratam 
allocauvimus. 


Carbonel ver/. Davies. 


Trin. 6. Geo. rot. 389. 
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FX ASE upon a promiſſory note, ſet out to be made 24 of Reference 


| November 1719, to pay on the 31ſt of December zext. 
Lee objected that the plaintiff had brought his action before 
the note was payable, for the word next does not refer to the 
date of the note, but the time the plaintiff is declaring, which 
was in Trinity term, when he is here made to ſay, that at that 
time the defendant had not paid him a ſum of money, which 
he was obliged by note to pay in December next: and he 
cited the caſe of an indictment for a torcible entry into lands, 
exiften* liberum ten' tum of J. S. and for want of zunc, it was 
held that the eien could not refer to the day of the forci- 
ble entry, but only to the exhibiting the indictment, and for 
that fault it was quaſhed. | | 


Sed per Curiam. We muſt take it ſecundum ſubjectam ma- 
teriam, and as a tranſlation of the note, and then it can be no 
otherwiſe than a note the 2d of November 1719, to pay in 
December next, which is next aiter the date of the note. 
The plaintiff had judgment. 


Dominus Rex ver/. Philips. 
Hil. 6 Geo. N 30, ; 
NFORMATION in natura de quo warrants for uſurp- 


| ing the office of mayor of Bodmyn. . 


Where to the 
next antecedent, 
and where not 


Where che de- 

fendant H out 
à bad title ta 
the office, the 


— 


30 


court will give 
judgment on the 
plea, as import - 
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MreuAkflMASs Tar G80; 
The defendant by his plea makes title under two charters, 
one_11th of March 5 Eliz. whereby the inhabitants were in- 


ing a confeſſion COrporated by the name of mayor and burgeſſes, and after ap- 
| Zug ulurpa- pointing who ſhall be the firlt members of the corporation, 
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it goes on and provides for the election of others on their 
deaths; and as to the mayor, it is provided that on Michael- 
mas-day in every year the mayor, burgeſſes and common- 
council, or the major part of them, ſhall aſſemble and nomi- 
nate two capital burgeſſes, out of whom the inhabitants are 
to chuſe one to be mayor, who being ſo choſen ſhould take 
an oath to execute the office of mayor for the next year, and 
till another ſhould be choſen; 


The other charter was 3oth April 36 Eliz. wherein the 
queen reciting the former manner and time of election, and 
the continuance in the office under ſuch election, and reciting 
further that the corporation had petitioned her guatenus ſhe 
would alter modum et tempus eligendi of the mayor; therefore 


ſhe confirming all their former rights and privileges, appoints 


the election to be for the future by the mayor, common-coun- 
eil, and town clerk, on the 24th of September pro uns anno 
integro tunc proxime ſequen', And then he avers, that as 
well before as ſince the ſecond charter, the uſage has been, 
for the mayor to hold over till another was choſen, and that 
he being elected mayor, ſerved for a year, and the town clerk 


being then dead, and no new one choſen, there could be no 


new election of a mayor; et es tvarrants he claims to hold 
the office of mayor till another ſhall be elected and ſworn, 
and traverſes the uſurpation. 


The attorney for the crown prays oyer of the laſt charter, 
which being ſet out, there appears a Kader clauſe, whereby 
the queen aboliſhes all the former manner eligendi, nominan- 
di et appunctuandi of the mayor; and then takes iſſue, that 
ſince the charter of 36 Flix. there has been no ſuch uſage of 


holding over : which goes down to trial, and is found for the 


king. 
It was now moved in arreſt of judgment, that this was an 


immaterial iſſue, becauſe it not being a corporation by pre- 


ſcription, the title to the office muſt depend upon the charter, 
and not upon any uſage within time of memory ; and that 
this is worſe than moſt caſes of immaterial iſſues, for they are 


often good if found one way, and bad the other, as ſolvit 
ante diem is good if found for the defendant. But here the 


finding for the king can neither deſtroy, nor could a verdict 
for the defendant have eſtabliſhed his right, becauſe his right 


does not depend on any uſage inconſiſtent ' with the charter, 
but muſt ſtand or fall-by the charter itſelf. 


1 And 
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and without much argument the court was clear in opi- 

mien that this was an iſſue totally immaterial. But then the 

- queſtion: aroſe, what the court. do in this cafe, whe- 


ther they were to award a repleader, or laying the replication 
out of the caſe, proceed to give judgment on the defendant's 


4 And for a repleader it was argued by Mr. ſolicitor-general, 


that the court could not give judgment on the plea, for every 


judgment. muſt be either, 1. On an iſſue in fact, found by ver- 
ws. 2. Iſſue in law, on demurrer. 3. Ni dicit. Or, ES, 
feſſion. 1. As to the firſt, it is admitted there is no 
iflue in fact, and conſequently no good verdict to found the 
judgment upon. 2. Here is no iſſue in law, for want of a 
demurrer. 3. It cannot be by nil dicit, for the defendant 
has pleaded. 4. The only queſtion is, whether this plea can 
be taken to be a confeſſion of the uſurpation ? and I take it, 
it cannot, for though an uſurpation is charged, yet it is fo far 
from being confeſſed that he expreſsly denies it in his traverſe ; 
and relies upon it he that has a good right: he admits the 
uſer, but not the uſurpation; the charge upon him is, that he 
has exerciſed this office without lawful authority; it is true, 
_ fays he, I have exerciſed this office, but I inſiſt that I hall a 
good authority fo to do; and now, will any body ſay this is a 
confeſſion of the uſurpation ? 


But then it is objected, that if the title ſet out is ill in point 


of law, then the admiſſion of the uſer is a tacit admiſſion of 


the uſurpation. To this I anſwer, 1. That the title is good 
in law under the two charters, taking them together. By 
the firſt charter the mayor being elected by the inhabitants on 
Michaelmas-day, is to hold for a year and till another is cho- 
ſen. The ſecond charter which was made to alter the tempus 
et modum eligendi only, ſays he ſhall be choſen by a ſelect 
number and upon 24th- September. But it does not meddle 
with the right of holding over; and on the contrary it ex- 
preſsly confirms all their former rights and privileges, of 


\ 
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which this of holding over was one. And it will be hard to 


fay, that an alteration in the manner of electing only, ſhall 
take away the former right which the officer when elected had 
in the office, eſpecially in a paint which tends ſo much to the 
preſervation of the body corporate. 


2. But if the plea ſhould be ill in point of law, yet the 


court cannot give judgment that it is ſo, till it comes properly 


before them. If they may, then whenever a vicious plea is 


put in, the court may without the party's anſwer or demurrer 
ive judgment upon it immediately; and that will be the caſe 
ere, for now the replication is out of the caſe, and we ſtand 
- Vox. I. | 3F before 


1 


—— — —— — 2 ñ— —ͤ—ü—6C— — es 
- 


£ 397 1 


] 


MroenAELNMAS PERN 4 Of; 


before the court only upon the information and the ptea. © In 
t Leu. 32. Serjeant v. Fairfax, the iſſue was held immaterial, 
and the defendant's plea a naughty plea, but yet the court did 
not give judgment upon it, but awarded a repleade.. 
Pengelly ſerjeant contra. The defendant in his plea has 
made no title to this office, for the ſecond charter is what he 
muſt ſtand or fall by, and in that there is no proviſion for 
holding over.. | 25 | 
But fay they, in the firſt charter there is, and that con- 
tinues in force as to every thing in which it is not altered by 
the ſubſequent charter. tare 
Ihe force of this depends upon that queſtion, whether the 
ſecond charter is not the entire rule to go by as to the office of 
mayor. And that it is, is plain from the clauſe which aboli- 
ſhes all the former method of election, and if the former me- 
thod of Election be aboliſhed, ſurely an incidental right under 
ſuch election will be gone alſo. The right of election is 
transferred fo other-perlons ; an dcan there be a duration under 
an election, when the foundation of that holding over is 
gone? Pro uno annò integro is the fame as if tantum had been 
added, and the acceptance of the charter is general, without 
any reſervation of the former right of holding over, 1 Ven. 
297. 2 Mod. 95. Cole be — 
And as the plea is ill, we take it judgment may be given 
upon it, for he has confeſſed the uſer; and as to the traverſe 
of the uſurpation, that is ſo immaterial, that in fir Peter 
Deline's caſe, and the caſe'of Honiton, it was held, the crown 
could not take an iſſue upon ſuch a traverſe. Whoever ad- 


mits a uſer, confeſſes at the ſame time that he is guilty of an 


uſurpation, unleſs he makes a title to the frafichiſe; as in the 
common caſe of a juſtification in treſpaſs or for words, where 
it amounts to no juſtification in law, judgment may be given 
upon the confellion. 2 Roll. Abr. 98. pl. 2. 99. pl. 1. 3. 
Cro. Elix. 228. 214. 22 Ed. 4. 406. 3. Salk. 173. 
Mr. Solicitor-general replied. The eorporation could not 


do any otherwiſe than accept the charter in general, for it can- 


not be accepted in part, or with qualifications. I agree tan- 
tum is implied in charters of original creation, but not in char- 


ters of confirmation. 


Chief Juſtice. We are moved on behalf of the defendant, 


that we will grant a repleader: that is in the other words, that 


we ſhould give this cauſe a fuither delay, whilſt he is holding 


cover all the while, Now conſider, that if we would grant 
it, the defendant cannot mend his caſe: for the plea will 


ſtand, and after the formality of a demurrer we muſt, give 
811 1 32 Judg- 


— 
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judgment upon the goadneſs or badneſs of the plea. The at- 
torney for the crown does not pray a repleader, neither would 
the granting one do him any good, for we cannot better his 
cCaſe, but muſt reſt it upon the demurrer. And therefore as it 
will anſwer no good purpoſe either way, we certainly will not 
ta repleader, if there be a more expeditious way of com- 
_— the end of the cauſe ; and I think there is, for if the 
plea be ill, I am of opinion it amounts to a confeſſion of the 
uſurpation, and that is warrant enough to ground our judg- 
ment upon. 

Now the validity of the defendant's title, as he makes it in 
his plea, depends upon the queſtion, whether the riglit of 
holding over ſubſiſts under the ſecond charter? And I hold 
it does not; for it is very obſervable, that the ſecond charter 
where it recites the former, takes expreſs notice of the clauſe 
for holding over; and then when it comes and aboliſhes all 
the former method of election, and appoints it to be in ana- 
ther manner, and that the mayor ſhall continue in for a year, 
it cannot be imagined but that this right of holding over 
was intended to be aboliſhed alſo. Suppoſe the of char - 
ter had ſaid, that the mayor ſhall continue in for three quar- 
ters of a year; will any body ſay, that the reſervation of their 
former privileges thould intitle * to hold on for the other 
„ under the old charter? I believe no. body will think 

o; I think this is not to be diſtinguiſhed from the cafe of an 
ill Juſtification in treſspaſs, and therefore as the plea is ill, aud 
contains no title to the franchiſe, I am of opinion, we may 
give judgment upon it, as confeſſing an uſurpation. 


Powys juſtice. I am of the ſame opinion, for if we ſhould 


t a repleader, I do not ſee how we can have any new 
ight in the cauſe. dns | 
Eyre juſtice. If the defendant's plea had confeſſed: the 
uſurpation, T ſhould think it proper enough to give judg- 
ment upon the plea: but I do not think any more is con- 


feſſed by it than the uſer. The ſecond charter, it is plain, 


Vas made uy for particular purpoſes, in relation to the elec- 
tion, but meddles not with the duration ia, the office; and 
therefore I can never agree, that any affinmative words in the 
Charter can take away ſo great a privilege as that of holding 
over is, and a privilege too that may often ſerve to prevent 
the extinction of the corporation; eſpecially when it pro- 
vides, that all the former rights of the corporation, not al- 


tered by the ſubſequent charter, ſhall ſtill continue. And as 


to the clauſe of abolition, that is expreſsly confined to the 
authority, form and manner eligendi, but not a word of any 


2 right tenendi. J | 
ONE! 372 
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If che note be 
of the defen- 
dant's own 
writing, it need 
not be ſaid in 
the declaration, 
that he ſigned 
it. 
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I think he is not a new mayor abſolutely, but as to the 


right of holding over, it ſubſiſts in him under the former 


charter; the conſequence of which is, tliat he has confeſſed 


no uſurpation, and then no judgment can be given againſt 
him upon the plea. 


Forteſcue juſtice. The defendant cannot mend his caſe, 


| becauſe the plea is good in form, though not in fact; which 


is a diſtinction always taken into the doctrine of repieaders⸗ 

and of this opinion was Holt chief juſtice, in the caſe of 
Jones v. Bodinner, Sal. 1. where he ſaid, that if the fact 
be admitted, there ſhall be no repleader, but a judgment upon 


'the confeſſion, 


Here the defendant admits the uſer, and then the uſurpa- 
tion is a 5 of law, and that is the reaſon why it is 
not traverſable. juſtification, to make it a perfect one, 
muſt both confeſs ap} {wer and where it does not do the 


latter the confeſſion ſtands. 


As to the merits of the plea, I think the power of holding 
over is. gone upon the ſecond charter; for the modus eligendi 


takes in all the circumſtances of the election, and the dura- 
tion in the office is one of thoſe. 


Beſides, as the day of election is altered, there can be 


now no holding over under the old charter, for that only 


empowers him to do it from Michaelmas-day : but then what 
right has he to hold over from the 24th of September till that 
time? I am of opinion that judgment may be given imme- 
diately, 


Per Curiam. Judgment for the-king. And the corporation | 


. petitioned for a new charter. 


Taylor verſ. Dobbins. 
Paſch. 6. Geo. rot. 183. 


12 caſo upon a promiſſory note, the declaration ran, that the 


defendant made a note, et manu ſua propria ſcripit. Ex- 
ception was taken that ſince the ſtatute he ſhould have ſaid that 
the defendant figned the note, but the court held it well enough, 
becauſe laid to be wrote with his own hand, and there needs 
no N in ny 4 caſe, for it is ſufficient his 58 is in 
any part of it. / promiſe to pay is as good as I promiſe 
to pay, bb 8. 7 F 4 * 


"4 


-Micuarrmas TERM 7 Gro, 403 


Mills verſ. Bond. 


; Trin. 6 Geo. rot. 38a. 


"YN debt on a bail- bond, exception was taken, that the ori- writ retornable 
1 ginal proceſs appeared to be returnable at a day out of out of term 
term. Fazakerley ſaid, they ſhould have pleaded the ſtatute en on l., and 
of Hen. 6. But the court held it not neceſſary, this being a that without 
void proceſs. And the. plaintiff prayed leave to diſcontinue. plea. 


[ 400 ] 


Perry verſ. Edwards. 


Paſ. 6 Geo. rot. 83. 


TRROR e C. B. in an action of covenant, wherein the A covenant to 
4 plaintiff ſets forth a covenant, which recites, that the 2 
defendant had ſold a certain quantity of goods to her teſtator, — peck, rap 
which had been arreſted at Archangel by one Edward Bell, not to tortious 
and therefore the defendant covenants to ſave him harmleſs _— 6 — E 
from ny coſts or damages relating to ſuch ſeizure: and then ticular ud | 
aſſigns for breach, that the ſaid Edward Bell having arreſted the acts of a 
the ſaid goods prætextu of a debt due from the defendant to 3 Pere 
him; touching which arreſt the teſtator was put to 1 50 . 


expence, which the defendant had neglected to pay. ; 


There were ſeveral pleadings in the cauſe, which are now 
out of the caſe, the queſtion turning upon the declaration. 


To which Wearg objected, that the covenant does not ex- 
tend to tortious acts, for which the plaintiff had a remedy ; 
and therefore the title of Edward Bell ought to have been ſet 
forth, 4 Co. 80. Vaugb. 118. Cro. Car. 443 and that ha- 
bens legale titulum is not enough. 2 Saund. 177. 1 Med. 
219. 2 Ven. 61. Cro. El. 828. All. 41. Mar. 40. Here 
it is only faid prætextu, which is not ſo much. 


Reeve contra, agreed it to be a general rule, than in theſe 
caſes the plaintiff muſt ſhew a title in the diſturber ; but then 
it extends only to the caſe of a general covenant, and not 
where it is particular againſt the acts of particular perſons, 
for there it takes in even tortious acts. Cro. El. 212. Hob. 
35. 1 Noll. Abr. 431. 2 Lev. 37. 

Et per Curiam. This pretence of Bell's being recited in 
the covenant, ſhews it was meant a ſecurity againſt it in all 
events; and though it ſhould be tortious, ra particu- 
lar, it comes within the difference that has well taken. 

 Adjournatur. And Hil. ſequen' the plaintiff had judgment, 
the defendant's council declining to argue it, 
| | Hillier 


avoids bailbond 


Y 
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0 8 Hillier verſ. Froſt. 
geire fac ĩas not HE court at the ſide bar made a rule to amend the re- 
pmendable, turn of a ſcire facias from die Veneris in vg a 
| | Martini to die Sabbati, Friday being the feaſt of St. Martin; 
and now Ketelbey moyed to Gſcharge it, becauſe not a pro- 
per motion for the fide bar; nor can the court amend the 
writ ; but the proper way would be to quath it. I was coun- 
- fel in maintenance of the rule, but had little to ſay for it, fo 


it was diſcharged ; and I moved to-quaſh the writ, which 
was ordered accordingly, 21290" 


Rex verſ. Gwyn, Major' de Chriſt-Church. 


What copies of ON a trial at har the queſtion was, whether A. B. at the 
898 time he did a corporate act, was an out- burgeſs, or not? 
is Tits And to prove he was, the defendant, who had a rule for 
| copies omnium liberorum et recordorum burgi præd', produ- 
ced a copy of a letter fifty years old, and found in one of the 
corporation cheſts, wherein A. B. is mentioned to be of an- 
other place : but the court refuſed to hear it read, becauſe 
not a corporate act within the rule, ſo that a copy is not evi- 

dence, but the original ought to be produced. 


Webb verſ. Thompfon. 
Eſcape warrant 


— be- Michaelmas 6 Geo. the plaintiff brought his action, and 
canſe the party 4 the defendant put in bail; and in Hilary following iſſue 
was intitled to was joined, and notiee of trial given and countermanded, and 
be diſcharged at the defendant was the fame term ſurrendered in diſcharge of 


_ „kibe his bail, He lay all Eaſter and Trinity Term, and in the 
| vacation made his eſcape ; upon which, the beginning of this 
term, an eſcape-warrant iſſued againſt him, which Short now 

moved to ſuperſede, becauſe the plaintiff having ſlept three 

terms, the defendant was intitled to be diſcharged upon com- 

mon bail. I oppoſed this, becauſe he had been guilty of an 

. eſcape, and therefore intitled to ne favour ; but he ought to 

lie till he has tried it by proviſo. Et per Curiam, He is not 

indeed proper to pray a favour, but it would be hard he 

ſhould lie by till you think fit to try. the cauſe ; for it is nat 

to be ſuppoſed one who cannot find bail ſhould be able to 

bring it on by proviſo. And heſides, as ſoon as he is taken 

upon the eſcape-warrant, he will be intitled to his diſcharge 

by the rules of the court; ſo that to prevent the multiplying 


vexation and expence, we think proper to ſuperſede the war- 
rant. | , | a 


* 
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Synn verſ. Kirby. | 

IME plaintiff's attorney was ſummoned before Mr. juſtice Attorney or- 

1 Forteſcue to produce his client; and the judge there- 2 A . 
upon made an order, that unleſs he was produced in a month, no plaintiff to 
the defendant ſhould by conſent be at liberty to ſign a non be found, 
pref... He did not produce him, and the non proſ. was ſign- 
ed: and upon an affidavit that we could find no ſuch man as 

the plaintiff, the court on my motion made a rule upon the 

attorney to pay the coſts ; —— afterwards, upon an affidavit 

that they were demanded and unpaid, I moved for an attach- 

ment againſt him, which was ordered accordingly. * 


Between the Pariſhes of Barleycroft and Coleoverton 
as min com! Rutland. 


Opkr of a removal from B. to C. reciting, that the Where a certifis 
party had fifteen years ſinee come with a certificate, al- pag. the 1s ſent 
lowed according to the act of parliament from C. to B. and needs no adju- 
being now actually chargeable, they ſend him back to C. . = 
This was moved to be quaſhed : 1. Becauſe they do not ſettlement dur« 
ſay that during the fifteen years he gained no ſettlement in B. ng 2 N 
for a certificate man may gain a ſettlement as well as any — — > 0208 
other. Sed non allocatur; for all that is neceſſary to be ſhewn was legally al- 
is the certificate, and that the party is chargeable, and the loved, that ſup- 


: . lies the want 
length of time makes no difference. 9 ok ſhewing an 


Second exception. It is not ſaid the certificate was atteſted, Weſtation. 
but only that it was allowed. Sed per Curiam. The atteſta- 

tion is by the ſtatute made previous to the allowance, and 

therefore when they ſay it was allowed according to the act 

of parliament, we muſt intend it was atteſted, for otherwiſe 

it could not be ſo allowed. The order was confirmed. 


n 8 % 


5 


5 
a. 


In the caſe of Shindler v. Roberts, on à penal ſtatute for acting as a com- 
miſſioner of the land tax, not being qualified ; after trial, and caſe reſerved, 
Skinner moved that plaintrtt's attorney might deliver to defendant an account 

in writing of plaintiff's place af abode, &c. The court thought -the motion 

came vety late; but upon defendant's affidavit, that he did not know what 

was the cauſe of action till February laſt, when he was ſerved in the country 
with notice of the declaration, ſo late, that he could not apply laſt term; a 

rule was granted to ſhew cauſe; and on hearing ſerjeant Prime for the plain- 

tiff, who objetted that this motion ought to 222 before plea; and thet 

a ſpecial jury had been moved for by defendant, rule was made abſolute.—- 
Skinner atterwards moved, that plaintiff might give ſecurity for coſts, in caſe 

judgment ſhould go againſt him; but this was denied. Plaintiff is a viſible 
- perſon, and has a right by law to bring the action. 


I See accordingly the caſe of K. and Newton, Sefl. c. V. 1. 149. 
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Reeve ver/. Trindal. 
Deſendant in ; 1 Is; 


appeal of mur- N the trial of the appeal there were two iſſues. The firſt 
der cannot be gas to a plea in abatement, where tlie defendant pleaded 
| viRtion, without that he was not a labourer, according to the addition of the 
conſent of ap- Writ, but. a barber-chirurgeon.; which was found with the 
—_— : defendant. The ſecond was upon his plea over to the felony, 
f 2 * where the jury found him guilty of the murder. And what 
425 ould be the confequence upon theſe two verdicts, was a 
int to have been argued in court. But neither fide bring- 
ing it on for near three years, the defendant now moved to 
be bailed, and the appellant ſaid he did not oppoſe it. Sed 
per Curiam, We cannot do it: he is convicted of murder, 
and therefore we cannot bail him, unlefs the appellant will 
3 4 which he refuſing to do, the defendant was 
remanded. : 


Gally verſ. Serjeant Selby. In Canc. 


La equity the T T his a rule in equity, that though in the caſe of a mort- 

feats to u laing I gage in fee the legal right of preſentation is veſted in the 

S. c. Comyns mortgagee ; yet they will interrupt that preſentation, and 

343+ compel the ordinary to inſtitute the clerk of the mortgagor 

any time before forecloſure ; it not being any part of the pro- 
fits of the eſtate. 2 Yern. 401. 


Heath verſ. Percival. In Canc. 


On a bill to dif- T HE defendant's teſtator was partner with ſir Stephen 
— — Evance ; and upon breaking up the partnerſhip it was 
vide for pay. agreed between them, that all joint bonds by them entered 
Is — into ſhould be diſcharged by fir Stephen only; who had an 
" Rep. 682, allowance made him for that purpoſe. wa 

The plaintiff was a bond-creditor of the partners, and 
fome time after the diſſolution of the partnerthip, applied him- 
ſelf to fir Stephen Evance for the money; upon which they 
two came to an agreement, that the bond, which before car- 
ried 5/1. per cent. ſhould for the future ſtand out at 61. per 
cent. and ſome intereſt at the rate of 6.7. per cent. was paid 
accordingly. | bo 


Thus it ſtood when ſir Stephen Evance broke, againſt 

- hom there was a commiſſion of bankruptcy, and the plain- 
tiff came in and had his dividend; and now brings his bill 

againſt the defendant, who is the ſurviving executor of the 


other partner, to diſcover aſſets, and compel him to redeem 
the bond. | | £6: HY 
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The defendant by his anſwer confeſſes aſſtts, but relies on 
the notoriety of the diſſolution of the partnetſhip, and the 
agreement as to bond-creditors, of which the proofs had af- 
fected the plaintiff with notice, arid that his coming aftef- 
wards to an agreement with fir Stephen Evance, to let the 
bond ſtand out on the advance of 11. per cent. and takin 
his dividend on the commiſſion; were a ſtrong 'evidence — | 1 
the plaintiff*s diſcharging his teſtator; and that it was his 1 
own laches not to take his money; fir Stephen having con- [| 404 ] | 
titiued to pay for many years after the partnerſhip expired. 

"Lord Chancellor. Both parties beirig now before the court, 
and no diſpute as to the bond or aſſets, I think it proper to re- 
tain the bill, without ſending them to law. As to the agree- 
ment between fir Stephen Evance and the defendant's teſta- 
tor, that was rs inter alios acta; which ought tot to preju- 
dice the plaintiff, as it will do if it be of any avail, becauſe it v1 
tends to leſſen his ſecurity. , I do not think the ſubſequerit 4 
157 for 1 J. per cent. advance has altered the caſe, for 
the other partner might notwithſtanding have come in and 
been diſcharged on paying the principal and intereſt at 5 J. per 
cent. neither does the plaintiff's taking a dividend prejudice 
his right at all, for that was an advantage to the defendant, 
by leſſening the debt; ſo that now he will have an allowance . 1 
for what the plaintiff received upon the dividend: | 1 

Let the maſter take an account of what is due fof princi- 1 
pal and intereſt, at the rate of 5/. per cent. and on paytnent M 
of that, let the hond be delivered up, deduRing the money ng 


already received upon the dividend. ; 
Leighton ver, Leighton; Ibid: 4 
\ FTER two verdicts on trials at bar in favour of the perpetual in- i 
plaintiff's title, a perpetual injunction was decreed, ac- junction granted i 
cording to the caſe of lord Bath v. Sherwin in the Houſe of mr agg * kl 
Lords; which practice was introduced, that the right might 1 will. Rep. 1 
be quieted in ejectments, (where at law the party is always 67x. | 
at liberty to bring a new one) as it was in real actions where | 
the verdict was final. And this was affirmed in the Houſe di 
of Lords. 1 * [| 
NM. B. There had been ſeveral country verdicts to the con- $i 
trary, but the trials at bar were haſt, HM 


Vox, I. 20 Dominus 


— — — 
= — 
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Dominus Rex verſ. Drew. 


Wer EFEND ANT came up on a habeas corpus from the 
— Savoy ; to which it was returned, that for ſeveral years 
laſt paſt the African company have been a body corporate, and 
retained the defendant in their. ſervice, and ſent him to the 
Savoy, to be provided with neceſſaries, till he ſhould imbark 
\ for Africa; et hc eſt cauſa, &c. The court diſcharged the 
| © defendant for the inſufficiency of the return, and ordered an 
information againſt the colonel who liſted the men, and the 
keepers of the Savoy. 


„ Poultney ver. Holmes. 
At Niki prius in Middleſex, B. R. 


If the leſſee re- THE defendant having a term for years, whereof one 
—_ - Ara | year and three quarters was to come, agrees with the 
5 antiog over, is plaintiff that he thould have the premiſes for the remainder 
is an uuder of the term, paying to the defendant the fame rent as was 


8 not reſerved upon the original leaſe. The plaintiff took poſſeſ- 

abongls he paris ſion, and how brings treſpaſs againſt the defendant for a re- 

with the Whole entry. WW | 1 

2 Cap It was objected, that this amounted to an aſſignment of 
the leaſe, and was therefore void by the ftatute of frauds and 
perjuries, not being in writing; to which we who were for 
the plaintiff anſwered, that it muſt be taken as a leaſe, and 
not as an aſſignment, becauſe the reſervation was to the 
lefſee, and not to the original leſſor; and the leſſee might 
maintain debt for rent upon it, though he could not diſtrain 

for want of a reverſion ; and of this opinion was the chief 


- juſtice, and my client obtained a verdict, 
Dominus Rex verſ. Pattle. Ibid. 


What à cottage * E defendant being owner of ſeveral houſes in St. Ca- 
within the ſta- 


e tharine's, let the rooms out to ſeveral families: and for 
this was indicted on the ſtatute about inmates; but the 
chief juſtice ruled it not a caſe within the ſtatute, for the 
houſe was not a cottage, and all the new buildings about 
town would be liable to the ſame proſecution, there not being 

As far as the four acres laid to any of them: and he held further, that 

2 are od the proviſo in the ſtatute for market towns would take in this 

iguous they are x x . 

part of a market Caſe ; for in this reſpect, as far as the houſes are contiguous, 


town. Rex v. Wapping 1s part of the town 
Crockford, PPINS . 7 | ; 


Trin. ſequ? held 
ſo of Enßeld. 


Campion 
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Campion verſe Nicholas. Ibid. 


T* cargo of the ſhip was loſt by the capture of a The pet's. 
| Swediſh privateer, who carried her into Gottenburgh : ,., be ſapefle- 
the maſter ſtaid there three months to refit the ſhip, and take ded by a ipecial 
in new lading ; and to prevent the ſeamen from going away, Sreement- 
he agreed to pay them ſo much per month whulſt they ſtaid | 
there: and in an action for this, the maſter would have diſ- 

charged himſelf, on the rule that freight is the mother of 

wages, and that none are ever paid while the ſhip is lading | 406 
and unlading ; which the chief juſtice agreed to be the gene- 

ral doctrine ; but he held it not ſufficient to control a ſpecial 

agreement, as there was in this caſe, and where too there 


was fo long a ſtay at Gottenburgh. 


Teſhmaker verſ Hundred de Edmington in com” 
Middleſex. 


At Niſi prius, coram King C. J. de C. B. 


95 E plaintiff lived a mile from the church, and going If party is rob- 
& thither with his lady in his coach upon a Sunday, was 4 2 
robbed; and brought his action againſt the hundred and re- the hundred is 
covered; for the ſtatute extends only to the caſe of travelling: vole. 

but the chief juſtice ſaid, if they had been going to make .. 


x . f , | 345 
. viſits, it might have been other wiſe. "= 


Dutch verſ. Warren. 
At Guildhall, coram King C. F. 


CASE for money had and received to the plaintiff's. uſe. g, » contra 
The caſe was, the plaintiff paid money on a promiſe to for ſtock, the 
transfer ſtock at a future day, which not being done, the h getan; 2 
' plaintiff brought this action. At the trial the doubt was, his hands is tre- 
whether the plaintiff had brought a proper action, becauſe at c*iver of ſo 
the time this money was paid, the plaintiff never intended to Lg 
have it again; and the promiſe ta transfer the ſtock, was a 
ſufficient conſideration for his panting with the money. The 
chief juſtice directed the court fhould be moved; and they 9 
were all of opinion that the action was well brouglit; not 1 
for the whole money paid, but the damages in not transfer- By 
ring the ſtock at that time, which was a loſs to the plaint ff, . 
and an advantage to the defendant, who was a receiver of | i 


the difference · money to the uſe of the plaintiff. 


* 3G 2 Hawkins 
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Hawkins verſ. Perkins. 
" At Guildhall, coram Pratt C. J. 


Where bail are ASE upon a note. The plaintiff called one of. the 
5 to give XJ.4 defendant's bail to prove the hand; and whether he 
where not. was bound to give evidence was the queſtion, The chief 

juſtice ſaid, if he was a ſubſcribing witneſs, he would oblige 


him; but otheryiſe he would leave him to his . 


74 407 1 | Anonymous, | 
| Coram King C. J. at Guildhall. 


Where ve pu d. A Man paid money on a contract for the old ſtock of 2 


id, and t 
2 N e company, and the party gave him ſo many ſhares in 


ſor not deliver- the additional ſtock. Upon this the other brings his action 
ed, it is money for the money, as ſo much money had and received to his 
* uſe. And the chief juſtice held, it well lay, becauſe the 

thing contracted for was not delivered : he ſaid it would have 


been otherwiſe, if the thing e for had been th 


though to a leſs value, 
| Anonymous, In Canc. 
Marriage por- Makes his will, and deviſes 300l. to his daughter, 
ee e * vided the married with the conſent of her mother ; 


von of a deviſe. therwiſe only 2001. After this, in his own life, he marries 


her, and gave 2004. with her. And this was held a revoca- 
tion of the deviſe, ſo as to depriye her of the other 100. 


Rex verſ. Major' & Jurat' de Dover. 


ANDAMUS tefte 14th of November, returnable 
n * 28th, was moved to be ſuperſeded, for want of fifteen 
eſte end return days between the teſte and return: upon this the practice 
of » mandawus. was inquired into, and agreed to be, and ſettled accordingly, 
orgy ye 1 that where the party lives forty miles from London, there 
rule of that caſe Muſt be fourteen days, otherwiſe. only eight days, and that 
was produced, one is to be taken incluſive and the other excluſive ; 5 that 


and it appeared à writ tee 14th may be returnable the 28th. 


to be fourteen; 
and not alleen, | 

ps expreſſed in the report. It had indeed the words ad minus, but yet held, oge ſhould, be 
incluſive and the other excluliye, 


How many days 


„„ pn 


MienAzLMAS Term / Geo; 


Williams verſ. Fowler. 
Mich, 6 Geo. rot. * 1 "Wi 


TJ RROR of a judgment in C. B. in an action upon the 
caſe againſt the defendant as adminiſtrator of J. S. for 
work and labour done in the inteſtate's time : the defendant 
pleads, that the inteſtate in his life was indebted to A. B. in 
211. for goods ſold and delivered, and neglecting to pay in 
his life, the ſaid A. B. Michaelmas 5 Geo. impleaded the de- 
fendant as adminiſtrator in placito debiti ſuper mutuat', tali- 
terque proceſſum fuit, that judgment was given for the plain- 
tiff. Then he pleads another judgment for a debt of the 
ſame nature, and recovered in the ſame manner; and a 
third, which was for money lent; and a fourth like the two 
firſt, Then he avers that all theſe were for good and juſt 
debts, and that he has adminiſtered all the goods to 1005s. 
which are liable to theſe judgments, And hath not aſſets 
ultra. | | 


Demurrer inde et jud' pro defendente, after two ſolemn 
arguments in C. B. -ubj intratur, Hil. 5 Geo. rot. 1587. 
and error brought in this court, 

Reeve pro quer. Though the debts are averred to be 
true, yet being recovered in improper actions, they can be 
no bar to us, The debts are ſtill ſubſiſting as debts upon 
ſimple contract, and ſo are not pleadable to us, The admi- 


niſtrator, if he ſhould be ſued in an action for goods ſold and 


delivered, could never plead theſe judgments (which are in 
actions of debt) in bar, In 1 Yen, 198. aſſumpſit againſt an 
executor, he pleads four judgments, one whereof was in an 
action of debt for a principal ſum and intereſt borrowed b 

the teſtator ; and on demurrer it was adjudged for the plain- 
tiff, becauſe no action of debt lay for intereſt ; and though 
the defendant had not taken advantage of it by plea, it was 
ſaid no admiſſion of his could prejudice the other creditors, 
' In the preſent caſe, if the defendant had made a proper de- 


fence, the plaintiffs could never haye recovered in thoſe 


actions. a 


Wearg contra, That phraſe, placitum debiti ſur mutuat', 
is not confined to money lent only, as placitum debiti gene- 
rally is; for that is the known deſcription of an action of 
debt, but this is not, When I deliver goods, and am not 
paid, I may properly be faid to be a lender of the money 
Which I truſt. Suppoſe the ſeller lends the buyer the, money 
With one hand, and receives it with the other, ſurely that 
| Will not deprive him of his action for money lent, Rae 


* 


421 


Executor may 
plead an erro- 
neous judgment, 
Lill. Ent. 233. 
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be there were in the declarations proper counts added to reach 
theſe demands. Wo | 

But if mutuat be inconſiſtent, you will reject it, as you do 
an inconſiſtent po/fea under a ſcilicet. In this caſe we have 


done more than we needed, for there was no occaſion to 


aver the recovery pro were et juſto debito, or even to have 


ſhewn how it accrued. 1 Lev. 200. Lutw. 662. The plain- 
tiff might have replied, there was nothing due, and was not 
driven to his demurrer, Sir William Jones 91, 92, The 
caſe in Ven. is not at all applicable, for there was no debt 
which would be a lien upon the executor, but here there is a 
real debt. | 


One of theſe judgments is out of the exception, the debt 


being for money lent, and properly recovered, and that covers 


all the aſſets, and deſtroys the plaintiff*s action; for he muſt 
avoid ſo many of the judgments, as that it will appear there 
are aſſets, according to the caſe of Dee v. Edgecomb in 
Vaugh. But here, according to his own reckoning, be has 
avoided but three; and the fourth, which is for more thai, 


the aſſets, remains unimpeached. 


It was argued a ſecond time by ſerjeant Comyns for the 


plaintiff, and ſerjeant Miller for the defendant. 


Serjeant Comyns. On a ſpecial plene adminiſtravit (as 
this is) the executor muſt bar us by good judgments, and not 
by ſuch as are erroneous. 8 Co. 133. 3 Lev. 141, 9 Co. 108. 


- 110.6. Salk. 312. Indeed it is otherwiſe in caſes where the 


adminiſtrator might have pleaded jt in abatement, but this is 
not a matter avoidable by plea, it appearing upon the face of 
the record. An action of debt, it is true, will lie upon an 
executory promiſe, but then the party muſt declare according 


to the truth, | | 


puppoſe in an action for money lent, the parties had gone 


to iſſue, and on the trial it had appeared, that the ſame de- 
mand was the price of goods ſold and delivered, no doubt 
but in that caſe the plaintiff would have been nonſuit: and 


here it will be the ſame thing, ſince that which would have 


turned him round upon the evidence, appears now upon the 


record. og I 
There may be a great deal of fraud in allowing this 


practice; for theſe judgments are entered up immediately, 
pendente lite of another perſon, when if they were to go on in 


the ordinary way by writ of enquiry, that other perſon per- 


haps might have got judgment firſt. And if theſe judgments 


are erroneous, then the executor has the benefit of them in 


covering ſo much aſſets, and may get rid of them afterwards, 


when he has ſerved his turn. 


Serjeant 


MricnarrMas Tirnm 6 Gro. 
Serjeant Miller contra. This is at moſt but an improper 
action, and the whole record not being {et forth, you will in- 
tend there was another count proper to take in the demand. 
In theſe caſes the true point is, whether there be a juſt debt or 
not. Lutw, 662. 1 Sid. 230. 1 Keb. 808. Yaugh. ga. 


1 Sid. 333. An erroneous judgment is pleadable till re- 
verſed, Cro. El. 471. Sir VM. Jones g1. 


C. J. Both ſides have gone upon begging a queſtion, for 
which I think there is no foundation; which is, that theſe 
judgments are erroneous. For conſider, though the recital of 
them is, that the defendant was indebted for goods, and im- 
pleaded in a mutuatus, yet that is more than will appear upon 
the record of thoſe judgments, which are only common muty- 
atus*s. The moſt that the ſpecial ſetting them out amounts to 
is, to ſhew there was a precedent debt, and that the judgments 
were not fraudulent ; and this is more than the pleader needed 
have done, for he might have relied upon it, that there were 
ſuch judgments, without ſhewing the conſideration of them, 
the want of which ſhould come ot the other ſide, and be taken 
advantage of in an iſſue upon the fraud. Here the executor 
has done more than he was obliged to do; he has ſhewn * 
that there were ſuch judgments ; and Jeſt you ſhould think 
theſe were demands ſet up on purpoſe to cover the affets, he 
tells you further, that there was a fair and honeſt debt re- 
covered by them. I think the judgment ought to be aſ- 
firmed. Io which Powys and Forteſcue juſtices agreed. Et 
per Eyre J. There is no inconvenience in letting executors 
confels judgments, for if there be a precedent debt, all is fair; 
if none, the party will have them upon the fraud. I think. 
this a'good judgment ; though if it were erroneous, it might 
be a bar, for all we have to look to is, to fee it is not frau- 
dulent. Where intereſt is damages, debt will not lie; but it 
is otherwiſe where a ſtated intereſt is fixed at a ſtated rate, 
The judgment of C. B. was affirmed, | 
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Sir John Pratt, Knt. Lord Chief Juſtice. : 
Sir Littleton Powys, Knte. | 4G 
Sir Robert Eyre, Knut. Juſtices. 

Sir Jobn Fprteſcue Aland, Knut. 7 
Sir Rob. Raymond, Knt. Attorney-General. 

Sir Philip Norke, Knt. Solicitor-General. 


2 * 


— —ͤ—ũ— ——— — 
Dominus Rex verſ. Inhabitantes de Bicham. 
2 HE ſeſſions ſettitig out the fact ſpecially, adjudge the 
| ſettlement of a poor perſon to be at Bicham, becauſe 
when he lived in that pariſh he executed the office of col- 


lector of the duties given by the 6 & 7th M. 3. c. 6. on 
births and bufials. © WY Ht ee 


Serjeant Darnall moved to quaſh it; becauſe this was not a 
pariſh office, and it would be giving the commiſſioners (who 
are to appoint the collectors) a power to bring what charge 
they would upon the pariſh : beſides, it was not ſtated in the 
order, that this was an annual office, as it muſt be to give a 
ſettlement within the expreſs words of 3d & 4th IF. 8 


C. II. 


Reeve contra, cited the caſe, Hil. ꝙ Ann. between the pa- 


. riſhes of St. Mary and St. Lawrence in Reading, where it 


[ 412 } 


was held, that the execution of the office of warden over all 


the pariſhes in the town of Reading (which office was in the 


nature of that of a tithing-man) gave him a ſettlement in that 
pariſh where he lived. 

Et per Guriam. The reaſon why the executing offices gives 
a ſettlement without notice is, becauſe of the notoriety of the 
thing, of which the parliament thought it impoſſible but the 
Neun | 


/ — 


- 


* 
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pariſh ſhould have notice: can any thing be more notorious 
than this, Which is to collect a er from houſe to houſe ? 
We cannot ſuppoſe a fraud in the commiſſioners, that they 
would appoint a perſon of no ſubſtance to be collector, only 
to bring a charge upon the pariſh, It needs not be a pariſh Tt need not be 
office, but a public annual office in the pariſh. And as to e pariſh —_ 
its not being ſaid that this man executed it for a year, we cee in he 
muſt take it he did ſo; becauſe it appears, on looking into pariſh, | 
the ſtatute, that the power given the commiſſioners is, to 
appoint a perſon who ſhall be collector of the duties for a 
year, and then give in his accounts. It has been held a ſet- 
tlement in the caſe of the land- tax, and why not in this ? 
The order was confirmed. * 


Shepherd ver. Shorthoſe, 
Mich. 7 Geo. rot. 83. 


(CASE by the executors of the aſſignee of commiſſioners If the probate 
of bankrupt, for goods ſold and delivered by the bank- be lola the exe. 

rupt: the defendant prays oyer of the letters teſtamentary, cat on an x. 

which are ſet out, and then demurs. And Strange for the empliticaion 

defendant objected, that the declaration was of Trinity term, fit. 

when the executor ſays, that he brings into court the 

letters teſtamentary, by which, ſays he, /atis liguet to the 

court that I am executor of the will, et inde habere execu- 

tron”, &c, Whereas upon oyer it appears, that the inſtrument 

produced under ſeal of the ordinary does not bear date till 

November following ; ſo the objection is, that the executor 

declares before probate, contrary to all the caſes ; where it is 

held, that though he may commence an action, yet he cannot 

declare in it before probate. | 


To ſtate the objection fairly, I do admit that the letters 
of the ordinary, which are ſet out, do recite that 13th Ja- 
nuary 1718, the will was exhibited, probatum et 3 
which is before the action; but this is not ſufficient, for 
though the will was exhibited, and though evidence was 
given to ſatisfy the judge of the execution of it, yet that is 29 
what this court can take no notice of, but only the act of the 


Vide the caſes of Gatton and Milwich. Caf. of Seſſions 241. 2 Salk. 536 
Foley 223. K. & St. Mary Berkhamſtead. Seſſ. C. V. 2. 182.— St. Mary and 
St. Lawrence, Foley 121. 19 Vin. 379.—8St. Maurice's and St. Mary Calen- 
dar*'s Rur! Settl, Cal. #5 ,—Burliſcomb and Stamford Peverell, Poſt. 444.— 
Holy Trivity and Gapſipgton, Foley 443. Caſ. of Seſſ. 72. Burr. Sett. Cal. 30.— 
Wingham, 104 Sellipdge, Poſt. 1299. Burr, Sett, Caf. 223.— Cold Aſhton 

a Woch Bark.) da. —Fittleworth and Pulborough, Burr. Sett].-Caf. 
$382-Whitohirch, dad Overton, Burr, /Settl. Caſcs g65,—Sheepshead, and 


Meiborne, Pot. 122g. Burr, Settl, Caf. 244.— 
Wr. J. 3 H Spiritual 
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Spiritual court, that commits the execution of the will. 
G Henſloe caſe is expreſs; that the teſtament. muſt be 
ewn duſy proved under the ſeal of the ordinary; and in 

the caſe of Clark v. Clark in B. R. Hil. I Gn. it was laid 

down by the preſent lord chancellor; who delivered the reſo- 


* „ 4 2 


$ lution of the court, that the-producing literas teſlamentarias 


+? 


do the cobrt, that he was executor, 
. Bet per Curiam. The infitument here produced is not the 
probate, but an exemplification of it; and that ſhewing 
there was a probate before the action, is ſufficient: this'is 
their conſtant way, when the probate is loſt, for they never 
grant a ſecond pfobate, only exemplify the firſt, and thoſe 
exemplifications have been allowed to be given in evidence. 


The plaintiff. had judgment. 


e Dominus Rex verſ. Buckland. | 7 
E eee eee h eee 

Ona in cuſtody HE court was moved to deprive one in cuſtody on an 
on excom” cap“ | 


1 ercommunicato capiendo of the benefit of the rules; 
benefit of the Hut bn conſideration and ſearch for precedents they refuſed 


Anonymous. | | 
E mortgagee after the day of payment brought an 


1 cjetmenty and the court ordered him to ſhew cauſe, 
-why on payment to the leſſor, or bringing into court, prin- 
_ cipal, intereſt and colts, proceedings ſhould not be ſtayed: 
and Denton, who moved it, ſaid, it was done often in C. B. 
Dominus Rex wver/. Newton & aP. 
gu ices of peace B* the ſtatute 1 Geo. c. 13. FI. it is chaQted, that any 
Have,no oct D two juſtices of peace may ſummon any perſon to ke 
13"to n the oaths before them; and if they do not appear, then on 
fre oaths, when Gath of ſerving ſuch ſummons, the juſtices are to certify the 
ee ſuame to the quarter ſeſſions, where, if the party ſo ſum- 
maoned does not appear to take the oaths; he: ſhall ſtand con- 
VvVvicted of recuſancy. The defendants were juſtices of the 
peace, and iſſued their ſummons: accordingly; but coming 
afterwards to underſtand the party was a gentleman of faſhion, 
and not ſuſpected to be againſt the government; leſt arranſ- 
action of this nature ſhould de an imputation upon him 
they refuſed to give the proſecutor his oath; ef che ſervice-of 
h ſummons, that the matter might go no further. And 
291K | | l 2 * * 5 Now 


ale 


- 12 ee 
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now upon mation againſt them for an information, the court 
declared, that the juſtices had no diſcretionary power to re- 
fuſe to put the act in EXECUtIONs Ney ee, n an 1 
e e r A 


Wiar wer. a” 720 0 * 414 1 


HE plaintiff's attorney ſent the iſſue-book to the defen- Defendani's t- 

dant's, who accepted it and paid for it; but the plain- torney ordered 
tiff not going on to trial, the other fide gave him a rule to „ 
enter his iſſue, in order to carry down the cauſe by proviſo: ceedings lot. 
and upon an affidavit that the plaintiff's attorney had miſlaid 
the papers, the court ordered the defendant's attorney to 
give him a copy of the e n the N to enable n Þ 


cap with the rule. k 
5 u 113 Dunſley ver}. Weſtbrowne. 


At Guildhall coram Pratt C. be de B. R. 


RESPASS for beating his ſervants, per quod ſervitium Where the maſs 
amiſit; the plaintiff called one of the ſervants; to prove ter brings tref. 
the caſe. T objected, that he baving a right to bring an gc- math mn} 
tion in own his name, it was in effect ſwearing for himſelf, ſit, the ſervant 
and he muſt be under a bias, becauſe whar he ſays now ark cli 
upon his oath, may be given in evidence againſt him in his 
own action. "The chief juſtice mclined to the otjection, ſo 
the plaintiff ſet him aſide ; and in the debate of it the chief 
juſtice put this caſe: A ſailor ſues for wages, and the queſ- Sailor no wite 
tion turns upon the loſs of the ſhip: no ſailor who has wages _ = m_ 


due, ſhall be a witneſs as to the ſalvage of the ſhip, becauſe gages, where 
e event 55 chat WN 915! dhe queltion 


.% : W L 211 18 11 > * nf 31 "i : 1 turns upon che 


loſs of the ſhip. 
Anonymous. 


AN 4 83 1015 


Coram, Pratt C. + at Guildhall. * 


VIE Jeet C7 

A E defendant came to the plaintiff, who was a fubrd- If the 6:0 cor. 
ceutler, to ſell him a ſecond- hand ſword; and upon his tact with wars 
marranting it to be a. filver hilt; the plaintiff offered him a 9% DO "A 
guinea and half for it; the defendant refuſed to take the mo- ranty will n t. 
nev, and thereupon went to ſeveral other ſword-cutlers,butnot ce 'ubs 
mesting with any that would give ſo much as the plairitif, Oe” Oi" 
he came back to him, and told him he ſhould have it for the 

pries hie offered; the plaintiff upon that, thinking to have it 
cheaper, refuſed to give tie gumea and half, and at laſt beat 
down the price to 388. which was paid the defendant for the 

wound. Afterwards: the plaintiff found that the gripe of it 


tony was ſiwer, and the reſt of the hilt was brufs; upon 
n | 3 H 2 | wich 


nan 
Ea F * ”- 


[ 415 ] 


Proceedings in 
a popular action 
Reyed, quia 
brought in B. 
R. and the fact 
aroſe at Cam- 
bridge. 


Salk. 379. 


* 
F 


 Hit;ianky TIR N + GRO. 


which he brings his action againſt the defendant, and do- 


clares upon the warranty of the hilt's being ſilver, When in 
fact it was braſs; but not being able to prove a warranty 
upon the ſecond bargain, he was nonſuit : the chief juſtice 
being of opinion, that the warranty upon the bidding a 
guinea and half would not extend to this Aale, which was a 
new and a different contract at a different time : alſo he 
ſeemed. to be of opinion, that the - gripe being "ſilver; the 
plaintiff ſhould. have declared: ſpecially on a warranty'of Go 
reſt os the hilt only, * APE laid that en part wi 1 


Smith ver. potter. B. R. | 


| * a out tam on 5 Eliz. for exerciſing a trade without an 
apprenticeſhip, trange moved to ſtay the proceedings: 
becauſe the nominal plaintiff had releaſed, and the fact was 
laid at Cambridge; whereas the juriſdiction of B. R. is at 
laſt ſettled to be reſtrained by 21 Fac. 1. c. 4. to actions 
ariſing in the county where B. R. fits, ſo that if they were 


, 


to go on to trial, the plaintiff could have no effect of his 


ſuit. And of this opinion was the court, and they und a 


rule that proceedings ſhould be ſtayed, 


If the party 
who receives a 
goldſmith' s bill 
tenders it the 
next day, it is 
not his loſs if 
the goldſmith 
fails. 

Salk. 442. 


1 dl 416 ] 


8 And tbe com- 


mon uſage in 

ac dh af. 
airg of this na- 

ture is to be 


N regard- 
fd 


Moore ver. Warren, coram Pratt, air. ee 
af Guildhall, © 


Holme ver Barry, coram King, - 


'F* E defendant i in each of theſe actions, at two of the 
clock in the afternoon, gave the plaintiffs goldſmiths 
notes in payment, which were tendered the next morning at 
nine, when the goldſmiths had a quarter of an hour before 
ſtopt payment. The chief juſtices directed the juries, that 


the loſs ſhould fall on the defendants, there being no laches 


in the plaintiffs, who had demanded their money as ſoon as 
was uſual in the courſe of dealing; and that the keeping the 
notes till the next morning, could not be conſtrued a giving 
new credit to the goldſmiths. 2M both Jaries Tay ac 
cordingly: and afterwards between 


Turner & al verſ. Mead £& ab, 
Coram Pratt, at Guildhall, 


HE defendant paid the plaintiffs, who were the fronds, 

blade company, two goldſmiths notes at three i in the 

afternoon; the plaintiffs ſervant the next morning leaves the 
notes with the goldſmiths, in order to have the money ready 


for him as he came back at clearing; z it being, as they proved 
Wi: 6 F cuſtomary 
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cuſtomary for the bank and the ſword-blade company to ſend 
out their notes in the morning, and then call for the money 
as their ſervant returned in the evening; and the goldſmiths, 
upon, Teceiving the notes, always cancelled them, and gat 
the money told out againſt the time it was uſually called for. 
The notes in this caſe were brought early in the morning, 
and received and cancelled: and between four and five in the 
afternoon the ſervant that left them called again for the mo- 
ney, when the goldſmiths had Juſt ſtopt payment; upon 
which the ſervant takes new notes of the ſame tenor and 
date with the cancelled ones he left in the morning. And 
becauſe the plaintiffs had done nothing but what was uſual, 
in leaving the notes inſtead of taking the money, when he 
firſt called in the morning, the chief juſtice directed the jury 
to find for the plaintiffs, which they did. | 


Dominus Rex ver. Hall. Ibidem. 


N. an information for a libel againſt the doctrine of the What cosfecl. 
L Trinity, the witneſs for the crown, who produced the 605 of being 
libel, ſwore that it was ſhewn to the defendant, who owned 9 * 
himſelf the author of that book, errors of the preſs and read it. 

ſome ſmall variations excepted. The counſel for the defen- 

dant objected, that this evidence would not intitle Mr. attor- 

ney to read the book, becauſe the confeſſion was not abſolut 

and therefore amounted to a denial that he was the author of 

that indentical book, But the chief juſtice allowed it to be 

read, ſaying, he would put it upon the defendant to ſhew 

that there were material variances, 


„Purret ver. Weeks, | [417 J] 
A Taunton aſſizes, coram Price, un' Baron? Scaccarii. 
HE plaintiff was an exciſeman, and lived in the co Exciſeman ts 
of Devon, and executed his office in ſeveral pariſhes in be taxed in t 
that county, and alſo in a pariſn that extended into Somer- 1 
ſetſhire ; and the commiſſioners of that county apprehending | 
they had a concurrent power with the commiſſioners of De- 
yon to tax him for his ſalary, an account that he executed; 
his office in, their county, they tax him accordingly, and for 
want of payment diſtrain; for which treſpaſs was brought; 
and ruled, that it well lay, for though he rides about to 
the public houſes in that county, yet he mult be faid to keep. | 
his office in the town where he lives and has his books, and 
there he was only taxable, © RT © AEM FLOG 


» 


ART» 


Leeds 
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7 11979 yay jy vy to 17 1 2 A $54 24,4 ++ „ 
1 ark Leeds verſ. Power. 


| How to com- ERROR tam in ridditione judicii' in an ejectment in 
. * C. B. in Ireland, quam in affirmatione ejuſdem in B. R. 
on writs from there. 5 ney nn 
— Tphe beginning of the term I moved for the common rule, 
that the-plaintiff ſhould aſſign his errors, it not being uſual 
to take out a: ſcire facias, as we do on writs of error from 
C. B. When that rule was out, I moved again, upon an 
affidavit, that we could find nobody concerned for the plain- 
tiff in error, and had fixed it up in the office; that therefore 
Hil. 2 Geo. we might be at liberty to ſign a un pros, elſe, if we ſhould 
„ iu be put to ſend the rule over to Ireland to be ſerved; the delay 
writ of error I would be as great as in the caſe; of a ſeire fucias; and it be- 
had the ſame ing a writ of the plaintiff's own ſuing, out, he muſt be ap- 
| * G4" 7 when was the due time to eome; in and proſecute it. 
Waters v. Ball- Whereupon the court made à new rule, that unleſs errors 
lantine, I had were aſſigned within four days after fixing a new note up in 


the fame rules the office, the defendant in error thould be at hberty ta ſign 
ö WY 1 ; f N. 18 1 $hgt * 


en my motion. 

a non pros. 5 801 8 0 A981. 
Within the time errors were aſſigned; and on the arguing 
Reeve objected, that it is an ejectment for lands in the county 
of Dublin, and yet the trial is at the King's courts in the 

county of the city of Dublin. 
Strange contra. This court will not take notice that they 
are diſtinct counties, but rather intend the city to be part of 
the county: that the county of the city of Dublin is the 
county in which the city of Dublin lies; or if they ſhould, 
yet the trial may be right, far it runs poſtea die et loco in ra 
content”, which locus infra contentus may be as well the place 
within the county of Dublin, where the demiſe is hid to be 

1 made, as any other. AW WORE ad: 

C 418 ] Or admitting it a trial out of the proper county, yet it is 
helped by the 16 & 17 Car. 2. c. 8. which is enacted in 
Ireland by 17 & 18 Car. 2. c. 12. being a trial by a jury of 
the proper county; for the award of the venire is previous to 
any mention of the county of the city, and commands the 
ſheriff of the county to fummon twelve men of his county, 
and then the trial is had by the jaratores unde infra fit mentio. 


If this be nat right, there never was a proper trial of any 
caule ariſing in the 7.5 of Dublin; for the king's courts 
ſitting in the city of Dublin, it is there all the trials of thoſe 


cauſes are had: juſt as here, where cauſes of Middleſex are 
tried in the ſame place where the King's Bench ſits. We 
have inſtances in England of county cauſes being tried in 
ns a Cities,. 
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cities, which are counties alſo, as at Worceſter, where both 
are tried in the ſame place. 


Fhe-tourt aid, they muſt intend them diſtindt oounties 3 
but as to the other points, they went over to be inquired 
into. And afterwards, 


In anſwer to the objection made the laſt term, that the 
lands lay in the count by of Dublin, and the trial was in the 
county of the city of Dublin; Strange now cited an act of 
parliament; tnade in Ireland, 17 C 18 Car. 2. c. 20. which 
appoints the trial of cauſes arifing in the county of Dublin 
tobe at ni prius in the ſame place where the king's courts 
ſit, in the Nunty of: the n of * So the en 
vas affirmed. 

NM B. There being ack an expreſs at of laden, 1 

thought it not neceſſary to put it on the former foot of be- 

15 ing a trial by a jury of the proper county, which would 


dave been a ſufficient anſwer: for Paſch. 10 W. 3. Carh. 448. 


B. R. Lady Calverly v. Sir Richard Leving in cove- 
nam, the caſe was ſent into the county-palatine of 
Cheſter, on a local plea of a matter ariſing in the coun 
- of the city of Cheſter : the miztimus to the C. J. was, to 
award a venire to the ſheriff of the county of Cheſter, 
+ which was done accordingly; and after verdi& pra quer* 
moved by ſir Barth. Shower in arreſt of judgment, *that 
this is a miſ-tyial, not aided by the figure of jeofails, be- 
wn ing A trial ! in a wrong county : but the court held it was 
1 'aided: and that is a ſtronger caſe than this, where it 
Appears the trial was by a jury, of the proper county, as 
ir was not in that caſe; 1 in delivering the reſolution 
A the court, Holt C. J. cited Chew v. Brigs in B. R. 
here he ſaid it had been ſo held likewiſe, and ſo is 
hes Saund, 246. Craft v. Boie. 
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7 Georg Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice. 


Sir Littleton Powys, Knit. 
Sir Nobert Eyre, Knt. uſtices. 
Sir John Forteſcue Aland, Knt. nt 

Cz 4 Sir Robert Raymond, Knt. Attorney-General. 
Sir Philip Yorke, Knt. Solicitor-General. 
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_ Myer verſ. Authur. 


Proceedings HE plaintiff recovered judgment againſt the principal, 
vgainſt bail ſtay- and took out a capias ad ſatisfaciendum, and had a non 
832 eft inventus returned: of this judgment error is brought, 
principal. and two days after the plaintiff ſues out a fcire facias againſt 
Sons 10 Geo- the bail, who now moved to ſtay the proceedings upon the 
1 15 ſcire facias, as is done in caſes where pending error the plain- 
rule upon my tiff brings an action of debt upon judgment; inſiſting that 
motion. it was more reaſonable in this caſe, becauſe otherwiſe the bail 
might loſe the advantage of diſcharging themſelves, by a 
ſurrender of the principal, which they can do at any time be- 
fore the return of the ſecond ſcire facias. And the court 
thought it reaſonable, that the proceeding ſhould be ſtayed on 
the bail's conſenting, that if the judgment be affirmed, they 
would ſurrender the principal, or give judgment on the ſcire 


facias, _. 


[ 420 ] Cutler ver/. Goodwin. 


hes the. RROR of a judgment in C. B. in caſe upon ſeveral 
. ; FOE promiſes ; on the inquiry damages are = ſeparately, 
mages, he need ef pro miſis et cuſtagiis ad viginti ſolidos, and then the plain- 
not releaſe any tiff releaſes the damages as to two of the counts, and has 


f | f : 
8 judgment for the reſidue with coſts de incremento. E 
Nen | ran- 


inn. 
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N ſetjeant objected that the 20s. coſts given by 
Nan went to the whole, whereas by the releaſe the 

cGtrfeſſes he Has à cauſe of action but 4s to part. Hob. 
6b. Sed per Curiam. All the precedents are fo ; the jury 
give the fame coſts in all caſes, and if the defendant is put 
to any particular expence as ti the bad count, the court can 
make him an allowance 111 the coſts they my 4e. nee 


Judgment 01 
1 59 Bayly .wer/. Raby, 2 : 10 


AAKERILE V moyed, that four ſeveral ace in The court can- 

. treſpaſs agairiſt four diffetent rſons mi ht be put into 3 
one, on an affidavit that the Fo oe if any, 55 committed by parate perſons. 
all jointly. Sed per Curiam. WE never went fo far as the caſe 
of different. perſons, but only where, the declarations are be- 
tween, the fame parties. The plaintiff may have the benefit 
of the other's evidence in his action againſt either, but this 
will be to deprive him of tha. 


i 


Þ 3 501105 Noaks verſe Watts. 


$3 . 


ER Curiam.” tt 1s ſettled in C. B. arid we rule it ſo here; How pauper 
that a pauper ſhall. Hot pay coſts for not going on to trial; ſhall be puniſh- 
— — plaintiffs do. But if the coſts are taxed, we will od for not going 


prevent his being vexatious, by obliging him to pay them, ** 9 
ary = * try the cauſe. 


„ HDomitus Rex ver; Revel. 42 


T1 I &: T M EN T: againſt the defendant for ſaying of ſir You are a rogue 
Edward Lawrence a juſtice of peace, in the execution of cy a ivy, Pore 
his offige,. Nou are a rogue and a liar. And Wgarg moved ens ladieble 
after yerdic&/pro rege, in arreſt of judgment, that though the 

Juſtice might have committed him for the contempt, yet the 

words, are not indictable, ſince it is not to be preſumed they 

would: proyoke a juſtice of peace to a breach of the peace, 

which is the reaſon why indictments have been held to lic for 

wards. ©: Sed per Curiam. The allowing he might be commit- 

ted, ſhews they were indictable. It is true the juſtice ma 

malte / himſelf judge and puniſh him immediately; but 

it he thinks proper to proceed leſs ſummarily by way of in- 

dictment, he may: the t * diſtinction is, that where the 

wards are ſpoke in the preſence of the juſtice, there he may 

commit; but where it is behind his back, the party can be 

on indicted for a breach of the peace. Caſes cited, Salk. 


_— 139. 2 Show. 207. 1 Roll. Rep. 79. Re- 
Fina v. Langley, Sale 8 an Tæalict. Judgment pro 
rege. 


Vol. I. "'2 T ' Sanderſon 


„ ere r 
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* i N 44 ps. ” l 4 

Sanderſon verſe: de HN 
1 S100 Wr « Pt * «> $51 $16 «yy * 1 N 1 * " Fay) * 101 82 
Suit lies in the T IB EL in the ſpiritual court. by the archdeacon, for pro- 


ſpiritual court : | 4 eee 7 
= proſecutions. , Curations the defendant who was curate, ſuggeſts that 


2 Will, Rep. they have never been paid, and that the chufeh for which they 


G57. are demanded is a rectory impropriate, without a vicarage en- 
dowed. And having obtained a rule to ſhew cauſe, why there 
ſhould not go a prohibition; Mr. Williams for. the arch- 
deacon produced an affidavit, that 6s. 8d. had been conſtantly 
paid every year, and cited Davis'6; Where it is ſaid, that 


= +. » ''' the viſitor has the. ſame right to ꝓrpcurations, at the parſ 


has to tithes ; for as one inſtructs the. laity, ſo the offer In- 
ſſmucts the parſon as to the poitits of his duty ; and that & cler- 
_ preſcribe not to pay procyratiotis,” than a 
layman can preſcribe in a. h decimandb for tithes. Et per 
Curiam. That is certainly ſo: of common right 8 
are due to the ordinary of archdeacon, and here the ordin: 

ſuffering the archdeacon to ſue for them befote;hitn, we. mu 
take it they belong in this caſe to the drchdeacofi'; "which is 
made more reaſonable by coupling it witli the evidence of pay- 
ment. Formerly the viſitor demanded a proportion of meat 
acid drink for his 'refreſhment; when he came àbrond ta- g 
ais duty, and examine the ſtate of the church 3 "afterwards 
” _ 1...» theſ& were turned into annual payments of a certain ſum, 
wich is called a procuration, being ſo much given to the 
ſitor ad procurandum cibum et potum. Though there be no 
F185 ] vicar endowed, : yet the ręaſon for theſe payments contimues, 
or the impropriator is obliged to find à curate, and that gyrate 
Wuoeill have as much infliction from the 'archdeawn, ag N he 


* oF nil bas: ; 
wuas rector of :the-pariſh, or a vicar endowed... 


#3114 | | 1 BIA r * 
And as cis is a mere eccleſiaſtical right, the ſuit js poper- 
ty inſtituted before the ordinary; It was neyer known; that 
an action was brought for theſe procurations, nor it the caſe 
bf tithes are there any inſtances before the ſtatu of Ediv. 6. 
the archifeacont had his right, and het it apps the arch, 
conry was made within time of memory, an this is to Jet the 
_ ſpiritual cout try a prefegiption; i! $6d per Cariam. We. all 
know what they mean bythe phraſe time put of mind which 
With them goes no farther back'than fifty or fixty years. But 
if it were a new archdegeonry, why' is it not like a new: rectory, 
where tithes are due gg before for all the lands within the diſ- 
trict? Here the demand is ſpiritual, and ſo are the perſons, 
who are bound by the canon law; which being the rule of 
— 9 «4 0 2% 908 18 2 * . er PA? 
CRIED * * ————_ — — 


4 L 422 12 It was objected, that the libel runs, That time gut of mind 


. 4 . 1 25 I! "AY 5 
2 Vide 1 Feere Williams 657. 
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EAST EA TEN 7 Oro. 
cheſe pr: we ure of opinion, that the ſuit below was 
well, tuted, and therefore there Jught te to be no feen, 


| was "formerly . denied i in ' chancery by the 99 of the 
| Rolls, en (5 01258 ES ink. is” 


- 


#.- "AE Hille ver ſ. Phon. 


ae, 'T 


.. Hil. 7 Geo. rot. 46. 


15255 ON upon the caſe upon fevers promiſes 3 the Departure, 
defendant pleads infancy; the plaintiff replies, it was for 

neceſſaries, and the defendant rejoins an account ſtated, 2. 

gue ſuptrinde pred querens exoneravit the defendant. And 

on demurrer judgment was given for the plaintiff, becauſe the 

rejoinder was a departure from the plea ; or if not, yet exone- He that pleads 
ravit generally will not do, for the party muſt ſhew how he ſew how, 
vas Qicharged, 


Onſlow. ver . Orchard. 


"2b SPASS againſt two, and judgment by Aen. Where the de- 
ſeparate damages, 200 as to one, and 1d. as to 8 
the other; — ſtayed till further motion, on the authority of 9 a0 Les, 
N caſe, that the damages cannot be ſevered, where the be ſevered. 
paſs is confeſſed. Trin. ſeguen 10 judgment was arreſted. 


FE Ga, 5. 


4 The Mayor of Northampton s caſe, 


H E ſent lord Hallifax a licence to keep a publick houſe, Libel. 
which the court faid was a libel in the caſe of a perſon 
a his quality, and granted an information for it. 


Anonymous. 


px E R Curiam. If a rgan, eſcapes, and returns. again, 7 Eſcape purged 
after commits a ſecond eſcape, he cannot be taken up for by return, 


the firſt eſcape, it being purged by his return. 


Dominus Rex verſ. 3 de Iſlip in com Tt 423 }: 
XON, HEY 


* 


10 


-PON 2 ſpecial order of ſeſſions, the cafe was ſtated 6½ 


for the opinion of the court. That Henry Wilſon was ſence of ſervant 
OS -hired for a year by Samuel Jones into the pariſh of for 4k of the 
Bs thr 4855 the e was fick' for fix days, and in- ue frog thy 4 
capable of doing an that afterwards he went with- tlement. 
on leave of his maſter to ſee. his mother, and ſtaid away four 
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days 3 and that three days before his year was up he aſked 
leave O! his is mae to go to a ſtatute fair, o be hired, Which, 
the,m Fi but the ſervant ering he muſt go, the. 
maſter replied, I am reſolved you ſhall. gain no- ſettlement in 
this pariſh, and therefore if you will it ſhall be for 

and all. No, ſays the other, T will ſerve out the year, and 
thereupon he went, and never returned he laſt ich 
days; and when he came to be paid, the maſter deducted for 
the time he was fick, and when he went to ſee his mother, 
which deductions the ſervant agreed to, and the maſter at 
the ſame time abated 64. for the laſt three days;: which the 
ſeryant refuſed to allow, but the maſter refuſing to pay it, the 
ſervant took the reſt of his wa And whether thele inter 


ruptions of the ſervice ſhoul defeat the ſettlement in Iſlip, 
was the queſtion ; and the ſeffions adjudyed it a ſettlement. 


It was argued largely by Mr, Hawkins, who moved to 
ſh the 8 and he cond the caſe between the pariſhes of 
Pawlet and Bernham, Mich. 1 Gea. where the maſter ard 
ſervant parted by conſent three weeks before the end of tho 
year, and it was held no ſettlement. 


And now Pratt C. J. delivered the opinion of the mung 
In this caſe here is no doubt but that there was a complete 
and perfect hiring for a year . The only queſtion i is, whe- 
ther there has been fuch a ſervice in purſuance of it, as will 


give a ſettlement to the party. Three objections have a 
made at the bar, which it will be proper to take notice of. 


* 244. 


wr ©- 
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ve the ſeveral: ads of Beecles and An e poſt. 180. Bart; $e: Uh, 
Ca 


2309. Hanbery and Tardebigg Seitl. Caf, g22. Pawhett and Burn- 
ham, Caſ. of S. 84, Foley 187. de. Cal. V. 1. 72.—Eaſtland and _ 
horſeley, Poſt, 526.—K. oa Preſton, Burr. Settl. C ples He: Nice 
tlechurch, Paſt..1022. , Burr, Settl. Caf, 68.——St. Peter” 


in: and G 
Poſt. 12332. br. Setil. Caf. 252.——Oaverfwall#nd Trentham, B Edo, 


461 .—Kifliwghury * e. Burr. e ace 


Bud St. Matthew's, Bet Bur 24.21 to me. $Selw 
aud Buxton Deverel, Burr, hes} Gries 5 Fr rs. on and 35 wood. 
„ Settl. Caf. 675. — Roſs end e 3 Sel, 
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> to be preſumed, that the ſervarit is leſs able to provide for 
himmſelf at the year's end, bęcauſe he has had 7 Might indiſpo- 


ſition during the year; and that reſumption of an ability is 
the foundation of making it a ſettem L * ö 


2 It was obeckedd that his to (ce his MEAD without 
leave Was A "defertign of the 5 1 and the time he ſtay Ape 2a 
away takes fo thüch off ffom a complete ſervice for a Fer. 
As to that We Are all opinion, that it will not reyen 
the Tettlement ; it was never the intent of the ſtatute, that i 

4 ſervant happened to ſtay but a ng 71 al two, it ſhould avoi 

me ſettlement; but here t the taſte tak him again, has dil 
petiſed with bis non. atten dance, Fg thi ere I ae in at 
objeRtion. % 


3˙ The third. : and indeed. the ref ecndglerabls objeRiors 
was, that the going away three days before the year was up, 


and never returning again e the year, is a forfeiture of 
vs. ſettlement. 788 


Now though that wal: prima Facts be 2 or cl | 
yet as this caſe is circumſtanced, we are of opinion, it cannot, 

preyail. Conſider how the caſe ſtands with regard to the ſer- 
vant. He knew. his maſter, Kaen e 10 part , with him at. the; 
Yes s end, ant herring i Was. high time for him to lock 

aut for another place... T'o this end he applies in 3 lech oe 

per manner for leave to go to the ſtatute fair, Which ig a 
place where in, all likelihood he might provide haelt, and 
not be obliged to lie idle all the year, it being uſual for peg- 
ple in the country to ga thither to hire their ſervants ; 1. 
maſter like an unreaſonable man refuſes ſo reaſonable a requeſt, 
coupling it with a declaration that the ſervant ſhould gain no 
ſettlement with him, which is a badge of fraud on the | 
of the maſter that ought not to prevail; as therefore the re- 
queſt was reaſonable, and upon à juſt ground on the ſide: of 
the ſervant, and the refuſal unreaſonable on the fide of the 
maſter, we think the ſervant's going afterwards without leave 
is no forfeiture of his former ſervice, eſpecially if we take in 
the declaration the ſervant made at ies time, that he would 
ſerve out the year: and his refuſal afterwards to allow the maſ-. 
ter 64. for the laſt three days, which p plainly ſhew. that the: 
contract was not diſſolved holes the end of the year, e 
ſtrongly inſiſted on at the bar. 


Theſe are all the exceptions that were taken ta this order 3" ; 
we are all of opinion, that they are net ſufficient, to over- 
throw the ſettlement, and conſequently the ſeflions have» 
done right in ſending him to Iſlip, and the order muſt be 
confirmed, 

8 \ Woodford 
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Court ſet afide = O% A "contract for ſock between the. plaintiff and . 8. 
verdi& for 72 each depoſit 2001. in the hands of the defendant, 

malneſe of da- 4 not performing his agreement, the plaintiff Bes 
Vide Salk. 647. fo * depoſit, and had judgment on demutrer, and took 

out a writ of inquiry, and proped his caſe; but the jury, 

= on a notion that the defendant could no ay out the, money. 

| Vithout conſent of both parties, gave 9 25k damages ; Which 

was now ſet aſide, the court ſaying, that the rule of not ſet. 

ting aſide verdicts far the ſmallneſs of the damages did not 

extend to this caſe, where the jury miſtook in point of law; 

| and the chief juſtice faid he knew no reaſon why the court 
ſhoulld not hmmm eee 55 5 ga 

{HOSE | 202 ne . er i 

Dr 7 7-1 ana Clare verſ. Frotk: 5 


* es Rica PO | 

o juſtifica- SPASS for cuttin down the laintiff”s tree. Stra e 

j 9 22 T' moved, and had 5 to plead guns 3 Viz, that nge 

| defendant was leſſee of an houſe and the cloſe where the tree 
ſtood, and having liberty to cut down for repairs, he felled 
it on that account ; and ſecondly, that J. S. was owner of an 
antient mill, to which there was a watercourſe through the. 
ground of the plaintiff,” and ſo preſcribe for a right to enter 
and cleanſe the + watercourſe, and that the tree hung over, 
and the root ſpread ſo into the ftream that it go the 
water, and fo Juſtify the cutting down. 


A "ty ft Edwards verſ. Blunt. 


i 


Aſter judgment Pes Curiam. After judgment on demurrer, the . 
22 fendant ſhall not come to arreſt the judgment on return 
judgment. of the i inquiry; for an exception that might have been taken 
| 5 on arguing the demurrer. The parties cannot be ſaid to 
come as amici cur', nor ſhall any body tell us, that the 

judgment we gave on mature deliberation is wrong; it is 

9 426 J thherwide indeed in the caſe of judgment by default, for that 

7 is not given in ſo ſolemn a manner; or if the fault ariſes on 
the uit of inquiry or verdict, for there the party could not 


alledge it before. How u. Godiroy, A Mich. . 2. 
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8. Agteed to fell an eſtate; in land to and wrote to oj 
wet to deliver the title deeds to O. he havi ng a 

vi 9 715 it to him. Afterwards. S. ſald this Ace to © 
. and 


.notice. of this tranſaction: O. brought a bill 

apa D. infifting that the letter brought the caſe out 
the ſtatute of frauds my perjuzies. But lord chancellor 
held i it did e becauſe the agreement does not appear in it, 


2 19] ICNLE | 
Jort, iht Be Cumber verſe Wane. | 
” * 
| Ti. Gel e % j 
_—_ e G. B. in an indebitatus aſſumpſit for 1 51. 
The "defendant pleads, that he gave the plaintiff a 


promiſſory note for 50. in ſatisfaction, and that the plaintiff 
received it in ſatisfaction. The, rr 4 in an 1 


„ 


7 i was ill, it appearing "that the note for 51. could os 
2 ſarisfaQtion for 157. and that where one contract is to 


be pleaded in ſatis faction of another, it ought to be a con- 


+of an Higher, nature. Hab. 68. 2 Keb. 804. One bond 


cannot be pleaded in 5 . of another. 1 Mod. 225. 


2 Keb, 851. Evan the actual payment of 5. would not do, 
becauſe it is a leſs ſum. 5 Ce. 117. 1 Lean. 19. Naeh _ 
ſhall: a note payable at a future day. 


D tontra. It was argued, that the plaintiff's demand con- 
lifting only in damages, it was for his benefit to have it re- 
duced-to a certainty, and to have the ſecurity for it made 
negotiable. A ſtated account may be pleaded in bar of an 
action of covenant. 4 Med. 43. 1 Mod. 261. 1 Kall. Abr. 
aa. Formerly indeed executory promiſes were not held a 
ſatisfaction, but he contrary; has been ſince adjudged. Raym. 
450. Salt. 76. And now, it. is held, that * award Wen 
performance is a bar of the, former action. 


Et per Pratt, C. J. (on conſideration. ) We are all of 
opinion that the plea is not good, and therefore the judg- 


ment muſt be affirmed: as the plaintiff had a good cauſe of 
action, it can only. be extinguiſhed by a ſatis faction he agrees 
to accept; and it is not his agreement alone that is ſuffici- 
ent, but it muſt appear to the court to be a reaſonable ſatis- 
faction or at leaſt the contrary muſt not appear, as it does 
in this caſe. If 51. be (as is admitted) no ſatisfaction for 1 51. 


why is a ſimple contract to pay 50. a ſatisfation for another 
nn ſimple 


\ 


What writing 
evidence of à. 
greement withe- | 
in the ſtatute of 
frauds, 4 


Giving a note 
for gl. cannot be 
pleaded as a ſa- 


tisfaction for i 7261 
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- imple contract of three times the value? In the caſe of a 

Bond, another has nEver. been Allowed t6 be ed in ſatis- 

1 l of the plaintiff 's caſe, as b. 

of Len. ür aft: inftances th 

hath] we WT thn; 115 0 is not ufficint, 61 4 4 bond with ſureties 
. is better than x fngle Bond, atſd yet that will not de a fatis- 


faction. 1 wnl, T. Roll. Ar. 40. The judg- 
ment dee 1 85 Abe 7 N E 


| Jodgment en- Then jt was alledged, that fince th8 time, which the court 


neg ell gh took to adviſe, the defendant iti error was dead; and there- 
party died pend- fore they prayed, that they might enter the judgment nunc 
3 advi- go tunc, as was done in the” caſe of Baller v. Delander, 


Trin. 1 Geo. in B. R. which was ordered . 


An « „eie. + 7 Right ver Hamond. % i S Þ * 
eee, N Oe a caſe was made gt Kent aſſizes; 3 that 
14 dehiſe. 1. Thomas Came, being tenant for life of the lands in queſ- 


tion, remainder to his wife for life, remainder to his own 
right heirs, 20th October 16735 made his will in | theſe 
words: [tem,- my lands by Woalwich any wife is to enjoy 
«© for her · life ; after her 5 of right it goeth to my 
. daughter Elizabeth for ever, provided ſhe hath heirs; if 
4 my (aid daughter Elizabeth'ſhould die before her mother, 
4 „ without heirs, and my faid wife Mary ſhould ' marry 
<« again, and have an heir- male, I bequeath him all my 
rint to that eſtate, not thinking E can ſufficiently” reward 
«her love; if my ſaid wife mafrieth again, and fails of 
te heir-male, after her deceaſe and my daughter, ſhe failing 
of heirs,” I bequeath 50. per aun. of that eſtate. to my 
<« brother: Jeſeph Camę, and to his heirs, for Vets” 4¹¹ 
VEIN the reſt to other perſons | 


The deviſor died, and the wife married again; yo had 

| ihe Thomas. Hamond the defendant, and died. Then 
Elizabeth the daughter died without iſſue; and upon her 
death, the leſſors of the plaintiff claim the eſtate as right 
heirs: of the deviſor, and the defendant- claims under the 
deviſe to _ bern of ww" IRE wife by a ſecond 


Reeve pr6 guer nee that "the delle to the defendant | 
was void, r N a fee. 19 H. 8. 8. Cre. 
87. For when it was to go to his Ae ber and ſet 


- | 4#8 J heirs, there could be no Tint on over. Indeed 3 Lev: 

fays it is but a tail; but the difference is, where t 1 
tion is to one who can be heir to the daughter, there it is a 
fee tall, becauſe the deviſor muſt know the tethairider would 
be voi if tire frſt was a fee-littipke,' becauſe the remainder- 


GA 4 man 
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man would claim as heir to the daughter ; but here the de- 
fendant is a ſtranger, and cannot be har to the daughter. 


Then it is objected, that the words ſhe ſailing of heirs, 
ſhew what heirs were meant, a d there is a limitation to the 
uncle, who may be heir to the daughter. But why may not 
that be conſtrued to be a rent-charge of 504: per ann. to the 
brother, and then it can have no influence ta turn the 
daughter's eſtate into a tail; beſides, this is an independent 
clauſe, and therefore not to "control the conſtruction of che 
former; according to the caſe in Dy. 124. 


The defendant cannot take by way of executpry deviſe, 


becauſe it is a contingency on a dying, without heir, which is 
too remote. 


But if the deviſe was good, yet the contingencies have 
never happened. The words are, if my daughter dies before 
her. mother, or without heirs : now the words are not to be 
taken ſtrictly, for then perhaps the iſſue of the daughter may 
pe barted by her death before the mother; but the natural 
way is, to read it in the copulative, as we have many in- 
* 1 Ven. 62. 1 Leon. 70. Pollex. 645. Plow. 286. 
289. 80 that taking it that way, then the mother died 
firl, and conſequently. the defendant, who is to claim om the 
daughter s dying before the mother, can have no title. 


Cheſhyre ſerjeant contra. I admit, if the firſt words ſtood, 
alone, they would carry a fee to the daughter, But it 
would be endleſs to cite cafes where the fulleſt words have 
been controlled by what has come after, fo, as to make that 
a-deviſe in = which otherwiſe would paſs a fee. 1 Noll. 
Abr. 836. 


I do not contend that ! is an executory deviſe ; it muſt. 


be à contingent remainder. 2 Saund: 88. 2 ger 416. 
I Saund. 142. 3 Co. 31 


I ſee. no reaſon. to alter the word or; if you, do, 2 may 


not we read it, if ſhe dies before her mother, or after with 
out heirs, 


Adjournatur. And. afterwards Pratt C. J. delivered. he 
reſolution of the court. 


We are of opinion. that the fixſt part af the will is no de- 
viſe; the teſtator only taking notice how the eſtate was ſettled 
before, that if he made no will his wife would have it for her 
life, and after her deceaſe, of right it would go to his daughter 
Elizabeth for ever. The deviſe therefore to the defendant 
can be only conſidered as a contingent remainder, or an exe- 
eutory deviſe : as an executory deviſe it cannot be good, for 
the 55 td is too remote; and it ĩs not like the caſe of 
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| Lloyd v. Cary, where the contingency was ſo very near the 

Com, 39, compaſs. of a life; whereas here it is limited on the wife's 

| having no iſſue-male by a ſecond huſband, and the 9 
failing of heirs. 


As a contingent remainder it will . not do for want af a 
particular eſtate, taking the firſt part of the will to be only a 
N how his eſtate was s ſettled, and not Me ue! to 
the daughter. | 


Beſides, -it appears the cenfingency never 1 ee r 
the daughter did not die before the mother, conſequently 
the leſſors of the plaintiff, who are both heirs ts the daughter 
| and heirs to the deviſor, muſt enter, and therefore the e 
9 have judgment. 


Crompton wer. Ward. 
Tatr. de Hil. 4 Geo. rot. 379. 


On. Whether a TT caſe for the eſcape of Mary Oglethorpe, the Jechination 
e ſet forth, that Mich. 2 Geo. in C. B. the plaintiff re- 
; * coyered judgment againſt her for 2321. which coming into 
R by writ of error, the writ was non pros, and execution 
8 awarded, which judgment is ſtill in force: That rath June 
Lon of eſcape? 2 Oh» the ſaid Oglethorpe ſurrendered herſelf-to the Fleet in 
diſcharge of her bail, from whence ſhe was removed by habeas 
corpus to Newgate, ung cum die et cauſa, Sc. Where the 
blau intended to charge her in execution, but the de- 
fe ndants, ſheriff af Middleſex, voluntarily permitted her to 
eſcape. The defendants confeſs. the ſaid. Oglethorpe in their 
cuſtody, prout, &c. but ſay that 20 Funir a babans corpus 
was delivered to them, requiring them to bring her to the 
chief juſtice's chamber ; ſido which they made a warrant to 
their bailiff, commanding him to carry her and bring her 
ſafe back again ; by virtue of which he took her out of New- 
gate, and in. carrying her along ſhe was reſcued.” The plaintiff 
demurs. And Mich. 5 Geo. Yorke pro guer took three EX 

ceptions to the manner of pleading. 6; 


1. It is improperly pleaded : they ſhould not have ſet forth 
the fact, but the operation of law reſulting from that fact; 
1 430 J therefore pleading the reſcue from the bailiff is wrong; it 
| ought to have been as from the ſheriff, for the law takes na 
notice of a bailiff or his acts, In Cooke 's caſe, Fil. 2 Geo. 
a reſcue was returned on a bill of Middleſex in this form: 
that a capitas ad ſ[atisfaciendum ifſued to the ſheriff, who 
thereupon took the debtor, and the reſcue was made of the 
priſoner uae ml arent! e Was taken, that this re- 
WO turm 
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turn was only argumentative; becauſe an eſcape of 6ne ir | 
cuſtody of the ſheriff, is an eſcape fo? all ſuits wherein he had q 
proceſs. The return ifideed was held good, it being veritas => > 
fat ; but the court held it would have been otherwiſe ini 
pleading. 2 Saund. g7. If one jointenant pleads that the 
other conceffit to him, it is ill; for it ſhould have beer 
pleaded as a releaſe, that being the only proper conveyance 
between jointenants. 2 Vent. 149. 260. 266. 3 Lev. 290. 
That was pleaded as a grant, which could only enure as 4 
covenant to ſtand ſeiſed, and the plea was held ill; for it 
ought to have been pleaded according to the effect 6f it in 
law. Salk. 8. 274. | 

2. The defendants ought to have averred, that ſhe was riot 
12 found in balliva ſua. Dalt. 215, 216. Officina 

revium 203, 204. 217. 226. | | 

3: The habeas corpus requires her to be brought ſub ſalvo 
et ſecuro conduttn, but the defendants have not ſnewn that 
they. complied with this direction; and this they ought to 
do when they plead a reſcue. 


As to the principal point, whether the reſcue here pleaded 

be a ſufficient excuſe ; I muſt obſerve, that ſuch returns have 

never been favoured, becauſe there may be fraud and com- 

bination impoſſible to be diſcovered, and they infer a reflection 

upon the king, by ſuppoſing an unlawful force, as appears by 
Weſtm: 2. c. 39. which recites, that the ſheriffs, multotiens 
Falſum dant reſponſum, mandando quod non potuerunt exequz 
preceptum regis propter Neon : and concludes, Caveant 

vicecomites de cætero, quod hujuſmodi reſponſio redundat in de- 

decus domini regis et coronæ ſuæ. A return of a reſcue may 

diſcharge the ſheriff againſt the king, but not againſt the 

party. Formerly ſuch. a return of a reſcue upon meſne 

proceſs was held not pleadable, becauſe the ſheriff might take 

ſufficient power of the county. Cro. Elix. 868. But ſince in 

the caſe of May v. Proby, Cro. Fac. 419. 3 Bulſt. 198. 

Moor $52. 1 Roll. Abr. 807. it has been reſolved; that the 

arreſt being on meſne: proceſs, and not upon execution, the 
ſheriff is not bound to take the poſſe comitatus, and therefore 

reſcous is a good return: but if the priſoner had been once in 

the gaol, the ſheriff ought to keep him at his peril ; and 

reſeous is no excuſe, for he is to take care that his priſon be Y. 
ſtrong enough to keep the priſoners And upon proceſs of 

execution. ſuch a return is no excuſe againit the king or the 

party, for the proceſs being once executed, the party can [ 431 1 
haye no other: from this caſe I draw two inferences, 1. That I 
when the priſoner is once in gaol, a reſcue thence will be no 

excuſe to the ſheriff, x Roll. Abr. 807. pl. 3. 33 H. 6. t. 

| ory 3 K 2 & Ca. 
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405. 84. a, is a, much ſtronger caſe than the preſent; for 
there it is held, that if rebel ſuhjects break the prifon, 
whereby the priſoners eſcape, this is no Excuſe ;, though it is 

otherwiſe, where it is done by foreign enemies, In 33 Len. 6. 1. 
the caſe.was adjourned ; but in 16 Ed. 4. 3. it is reſolved by 
all the judges ; and the marſhal of B. 4. forced to get 

an act of parhament,.. 2, The, other inference is, 1 — 

wherever the ſheriff may raiſe the paſſe, he is not excuſable 
for a reſcaus, becauſe no power is by intendment able to reſiſt 
the iherit? and his pofſe.. 8 Hen. 4. 19. The priſoner here is 
to be taken to be in actual cuſtody. It cannot be intended tlie 
habeas corpus was ſued out at the inſtance of tlie plaintiff, and 
the ſheriff might have raiſed the pœſſe; the very words of the 
writ ſuppoſe it, ſub ſalvo et ſecure condut#u.' Since it appears 
therefore, that the ſheriff is liable for the reſcue of one in 
execution, and for a reſcue out of the priſe where the cuſto 
is on meſus proceſs only, becauſe in thoſe; | caſes he may raiſe 
the poſſe, I can ſee no reaſon to diſtinguiſh this caſe} from 
rags aug why he may not have the poſe in one as well as in 
the other. ee e ty / 


Bootle contra. As to the firſt objection, we may pleact ei- 
ther according to the truth of the fact, or the operation of 
the law upori that fact; and either way is good. Pulm. 532. 
2. We have confeſſed and avoided the eſcape, and the caſes 
cited are of returns, where it may be neteſſary to ſay the 
party was not afterwards. to be found in his baili wick; be- 
cauſe, according to the latter reſolutions, 1 Venti 269. which 
denies the ſheriff of Eſſex's caſe in Hob. 202. the priſoner 
may be retaken; and therefore the return muſt artfwer every 
poſſibility; which need not be done in pleading. The third 
objection depends upon the principal point; as to Which I 
muſt obſerve, that it appears Oglethorpe was not in execu- 
tion; for which reaſon cafe is brought; becauſe the x Ric. 2. 
6. 12. gives debt only for the. eſcape of one in execution. 
11 Hen. 4. 11. A. wounds B. and being in the euſtody of 
the conſtable, eſcapes, and then B. dies; the conſtable is 
not anſwerable as for the eſcape of a felon. Salk. 614. 
2 Mod. Caſ. 158. At this day a reſcue upon meſus proceſs 
is a good exeuſe, though the former opinions were otherwiſe. 
Lev. 46, 2 Lev. 144. and 2 Cro. 419. May v. Proby. 
There is à great diffetence between priſoners àt large, and 
thoſe in actual cuſtody ; the latter by Vm. a. c. 11. may 
be kept in irons, but that extends only to ſach as are within 
the walls of the priſoti: one in cuſtody out of the priſon is 
not required to have ſo ſtrict a guard, and therefore, though 
z reſcue out of the gaol of one in upon meſne proceſs makes 


8 
\ 
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the ſheriff liable, yet he is not ſo for the reſeue of a perſon 
not carried to goal. On à habees corpus the ſheriff 1 
out of the way wirh the priſoner, provided he has him ready 
at the return of the writ;; 3 Co. 44. 4. The ſheriff is oblig 
ech to bring out the party in obedience to the King's writ; 
and he is not compellable to have a ſtricter guard than for a 
perſon arreſted on maſus proceſs ; a common capias has the 
words ſalvo cuftodias as well as the habeas corpus, ſo no in- 
ference can be drawn from the wording of the writ. The 
reaſon Why the ſheriff ſhall raiſe the poſe in caſe of execution 
doth not hold in this caſe ; for the party doth not loſe his 
debt, nor even his proceſs, for there may be a re- caption : 
the ſtatute of Marleberge, c. 21. and m. 1. c. 17. Meſim. 
27 c. * are but in affirmance of the common bi, 2 oh. 
454. For the ſheriff might have had the pee before. t 
though he may, yet he is not obliged to te the poſe upon 
every oceaſion, for it is to be preſumed men will act accord- 
ing to law, and the contrary is never ſuppoſed. 10 H. 7. 26. 
The ſheriff in this caſe might plead a recaption. Godb. 177. 
And as on a habeas corpus he may let the priſoner go out of 
the way, it ſhews he is only conſidered as a perſon in cuſtody 
upon meſne proceſs: eſcapes being ſo penal, the judges have 
always made a favourable conſtruction for the officers. 3 Co. 
44+ a. {4 | 

. Yorke replied. This; is more ian A , cuſtody on meine pro- 
ceſs. The demand tranſit in rem judicatam ; and if the ſhe- 
riff is not liableg it will be very eaſy to bring a habeas corpus 
for no other end but to let the priſoner eſcape. 


Chief juſtice:* Here the fact pleaded is true, that ſhe was 
in the cuſtody of the'bailiff, and reſcued from him; and tho” 
tllis amounts in law to the cuſtody of the ſheriff, yet it differs 
from the cafes of grants, for there the fact was not true: it 
was not a grant, but a releaſe, and a covenant to ſtand ſeiſ- 
ed; but here the fact is true, and properly pleaded. 2. The 
defendatits have confeſſed and avoided, and therefore it lay 
upon the plaintiff to thew a recaption in his replication. The 
third objection likewiſe has nothing in it, er the wrd of a 
common capias are as ſtrong, » 


As to the; principal point, I cannot ſee how this caſe i is diſ- 
tinguiſhed from a euſtody on meſne proceſs, 'where a reſcue 
is pleadable. Thie ſheriff was obliged to bring her out; and 
as ſhe was not: in execution, ſhe caves tb be ſaid to bein og 
on meſne proceſs. Powys juſtice acco | 

Eyre juſtice inclined the tene was a ſufficient n; and 
Well n 


Forteſcue 
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Forteſcue juſtice accord” as to the firſt objection. As to the 
ſecond I think the plea ſhould have gone on, and ſaid ſhe 
was not found afterwards ; as this ſtands, there may be an 
intendment that ſhe was. As to the third, it appears ſhe 
was carried by one ſingle officer, which is certainly a neglect. 
This is a ſort of middle proceſs after the plaintiff has run a 
long race; and though the crown may command the ſheriff 
to bring out his priſoner, yet that is without prejudice to the 
party: ſhe ought to be conveyed as ' ſecurely as the is kept, 
and the ſheriff here may have his remedy againſt the reſcuers. 
He might before he brought her out have inſiſted on money 
to pay a guard. * er 

Hl. 5 Geo. it was argued a ſecond time, by Wearg pro 
zur. I he queſtion is, whether after judgment, and before any 
charge in execution, a reſcue on the party's being brought out 


on a habens corpus be a good excuſe for the ſheriff in an action 
of eſcape ? | | oF 


To prove it no excuſe I ſhall confider, x. What are the 
grounds of this aCtion, taking it as intirely new. 2. Com- 
pare it with the reſolutions already in the books. 3. The 
objections that have been, or may be made. | 

1. Lo conſider the foundation of ſuch an action: and 
that is the damage which the plaintiff has ſuſtained by the 
neglect of the defendant, which he might have prevented by 
the uſe of thoſe means that he had in his power; for the law 
ſuppoſes the poſe to be a ſufficient defence againſt a reſcue, 
and that no force is able to reſiſt the ſheriff and his poſe. 
Here is not the act of God, as fire; or any foreign force, as 
the caſe of enemies, which I admit are excuſes for the ſheriff, 

Hen. 6.1. 16 Ed. 4. 3. 4 Co. 84. 1 Roll, Abr. 808. 
The ſheriff may if he pleaſes raiſe the poſſe in execution of 
any proceſs whatſoever. 2 Inſt. 193. 3 Hen. 7. 1. Dali. 
Sher. cap. 20. p. 104. c. 95. . 354. 5. The plea admits the 
neglect, and the officer has a fee. 3 ul 212, | Gro. Alix. 
873. 1 Vent, 268, Winch go. 21 Ed. 3. 45. b. 

2. The caſes in tlie books. I would compare this with 
the caſe of a reſcue of one taken upon meſue proceſs before 
he is carried to gaol. In queen Elizabeth's time this queſtion 
was determined againſt the ſheriff. 3 Cro. 868. Ney 40. 
But I admit it has ſince been reſolved otherwiſe. 3 Bulſſ. 
198. And noy it is held, that the ſheriff ſhall not be anſwer- 
able. 2 Cro. 419. 1 Roll. Abn, 80%. D. 1. 1 Lev. 144+ 
3 Leve,40.. ror g KN Uslar gl bein E 
Sand 
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But taking the law according to the latter reſolutions, I 
9 ſhew, that the reaſons they go upon do not affect this 
caſe. 1 FAN ann oi g 92 FT 
1. In the caſe of meſue proceſs tho? the ſheriff may, yet he 
is not bound to raiſe the paſſe... Dalt. 154. But in this caſe, 
where the priſoner is conveyed by proceſs after judgment, he 
ought to take the ſame caution, as if he was ypon a capias 
ad. ſatisfaciendum._; nay a greater, if he obſerves the words of 
the habeas, corpus, which require him to convey. the priſoner 
1, ſalua. et ſecuro conductu. Beſides, this is a proceſs not ſo 
ealy to be renewed as a capias ad facigndum, or meſne proceſs. 
Gro, Car. 240. 255. enen alla ici 

2. Another, reaſon why reſcue on meſue proceſs is an excuſe 
js, becauſe, the multiplicity of ſuch writs, which are executed 
at the ſame time in different parts of the county, which makes 
it impoſſible for the ſheriff to raiſe the peſſe ; but this is a 
writ. Which rarely «iſſues, and there is no danger of having 
many of them to execute at the ſame time. . 

In the caſe of meſue proceſs the phintiff has the conduct 
of that, but the defendant may purchaſe the habeas corpus. 


3. The objections are, 1; That we may have our remedy 
againſt the reſcuers; but will not they ſend us back again to 
the ſheriff ? Beſides, it is a doubt whether the plaintiff has any 
remedy againſt the reſcuers ; the ſheriff indeed has, and there. 
fore he. is not but being ſubjected to our action. Hurt. 
95.2 Gre 419... Cre. El. 53. The wrong is done by both 
the ſheriff; and the reſcuers. 1 Roll. Abr. 698. b. 3. 


2. Say they, why ſhould the habeas corpus put the ſheriff 
in a worſe condition, when he is obliged to bring her out in 
obedience to that command? But we fay, no command of 
the crown can excuſe him as to the ſubject, Dyer 296. 6. 
297. . 1 Roll: Abr. 808. ff TOE ON TE 
3. It is objected, that this will be a hard caſe upon the ſhe- 
rift, who may be ruined by combinations between the plain- 
tiff and defendant," But has not the law furniſhed him with 
the means to prevent any thing of that nature, by inveſting 
him with a power to raiſe the pee? | 


Upon the hole it appears here has been a neglect, an in- 
for which he ought to have redreſs, For | 
Reeve contra. This is a reſcue of one in cuſtody on meſne 
proceſs only, and not out of the walls of the priſon ; for 
the was brought thence by the king's command, which the 


. Y A. 4 # 


: _ 


terruption of 'the courle of juſtice, a damage to the plaintiff, 
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the caſe of a,'eapias ad ſatisfaciendum,. the reaſon, Why the 
ſheriff was liable, was Becauſe” the party could have no new 


every thing is to be taken moſt fayourably for the officer. In 


| writ. Hab. ſheriff, of Eſſex's caſe, Though it is otherwiſe 


330. I Lev. 211. 2 Ke 


reſolved ſince, that the party Riniſelf may retake him. 1 Sid. 
2 Keb. 340. 2 Bev. ro, 132. 1 Vent. 
267. Show. 117, But What if he is reſcued on meſne pro- 
ceſs, and cannot be retaken; does not the plaintiff. loſe his 
debt as much as in the caſe of an execution? The reaſons 
now given for that caſe, are not given in the bos. 


This is no more than a cuſtody on m’ procels out of the 
walls of the priſon: every common 'caþias Has the words 
falvo cuſtodias, fo no argument can be drawn from thoſe 
words in the habeas corpus. The ſheriff is liable in no caſe 


for a reſcue, but where he was obliged to take the poſſe, which 


here he was not, If the ſheriff after the party is charged 
in execution, brings him out on a habeas corpus, it is no 
eſcape if he goes out of the direct way. 3 Co. 44. Mor 
257 R 


And as to the objection that the plaintiff is no party to the 
ſuing out the habeas corpus; is not that the caſe where there 
are ſeveral proceſſes charged againſt the ſame perſon, and he 
is reſeued when taken on one only? And though the warrant 
is to one bailiff only, yet that is no argument of a neglect, 


| becauſe that bailiff had it in his power to raiſe the poſſe with- 


out reſorting back to the ſheriff.” 


© Adjournatur." And this term Pratt chief juſtice delivered 
the reſolution of the court. 


It was admitted at the bar, and is not now to be diſputed, 
but that on the one hand if the ſheriff arrefts the party by 
virtue of meſue proceſs, and he is reſcued as he carries him 
to gaol, it will be a good excuſe for the ſheriff. Cro. Tac. 
419. And on the 5 hand, if the party be once within 
the walls of the priſon, though the cuſtody be on me/ne pro- 
eeſs only, yet a reſcue from thence by any but common ene- 
mies will be no excuſe : if a company of rebels break the 
priſon; and let out the priſoners, yet the ſheriff is anſwer- 


able; becauſe” the law ſuppoſes the ſheriff and his pee are 


ſufficient to reſiſt ſuch a force. 1 Roll. Ar. 811. 4 Co. 84. 

Theſe, I fay, are grounds that are not to be diſputed. . 

+ The caſe at bar is new, and differs from both theſe ; but, 

however, we muſt take it up upon the different reaſons of thoſe. 

cafes,” In the caſe of meſne proceſs the ſheriff, if he meets 
the. 
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the per againſt whom he has ſuch proceſs by accident, and 


told it is the defendant, he is bound to arreſt him ; and 
jen becauſe it is not ſuppoſed that he has always the pe 


along with him, he is excuſed againſt a reſcue. But in the 
preſent caſe there is no ſueh danger of ſurprize ; he has no- 
tice before, that ſuch a day he is to bring the party out of pri- 
fon, and it is his duty, and fo he is directed by the writ, to 
provide for the ſure and ſafe conduct of the party. Here he 
has not taken that caution, whereby the plaintiff, who had 
an intereſt, a ſort of property in the body of the priſoner, 
has ſuſtained a damage. This damage has happened by the 

neglect of the ſheriff, and therefore he muſt anſwer it to the 
plaintiff in this action. J udgment pro quer“. 
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Dominus Rex bin Butcher. 


ow _ 5 Ex XCEPTION was taken to an order of baſtardy, that 
appear the child it did not appear the child was born in the pariſh to 
wat born in the which the relief is 2 15 it ran, 211 and 15 2 
Taler z uch ;uſtices , the borough f Lime Regis, reſiding within the 
_ i oe. Yah dere the pariſh Leeb is, within which) pariſh the 
child was born, do, Qc. which is only an averment, that 
the juſtices reſided in that pariſh where the child was born, 
but that might not be the ſame pariſh to which relief is given; 


and for this fault the order was quaſhed, 


Paſ. 3 Geo. 2. Rex v. Childrens, an order v Was s quaſhed. 
for not n the child was born in Os uw; to Wan 
relief was ordered &. 


[ 438 } Between the Pariſhes of Eaſtwoodhey., in > com? Hants 
and Weſtwoodhey in com' Berks, 


I Los grown U PON a ppeal from an order of two ju uſtices for the re- 
p removes 'moyal of Robert Baker, Elizabeth his wife, and Tho. 


with his father 


as part of the mas their ſon under ſeven, years, from the per of Weſt- 
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wWoodhey to the pariſh of Eaſtwoodhey, the ſeſſions tate the * 
fact ſpocially for the opinion of the court. OR ee en W 
That forty years ſince, Thomas Baker, the father of this father; but if 
Robert, was ſeiſed in fee of a freehold eftate in the pariſh of t endes 
Hampſtead Marſhal;in the county of, Berks, where he lived and leaves him 
Hill the year 1697, and had this ſon Robert, who was at that e 
time eight years old. That in 1697, the father and all his r 
family removed to Cheveley, where he rented. a tenement of | | 
20l. per ann. for two years: that in 1699 he purchaſed a 

copyhold eſtate of x11. per ann. in the pariſh of Weſtwood- 

hey, whither he removed with his ſon and ſervants, and 

ſerved church-warden and other pariſh offices, and paid taxes, 

till 1716, when he purchaſed a cottage of 11. 126. 6d. per 

ann. in Eaſtwoodhey, and went and lived upon it till his 

death; but they ſtate it ſpecially, that Robert the fon ſtaid 

behind in Weſtwoodhey, where he married a wife, and has 

worked ever fince on his own account, and that he is thirty 

years old. Upon the whole, the ſeſſions confirm the order 

of the two juſtices for his ſettlement at Eaſtwoodhey. 


Strange moved to quaſh the order of ſeſſions, for that the 
ſettlement of Robert the ſon. is either at Hampſtead Marſhal, 

where he was born, and where he lived till eight years old: 
Salk. 470. or if it ſhould be carried fo far, as that he gained a 
new ſettlement with the father, by removing with him as part 
of his family, according to the caſe of Cumner v. Milton, 
Salk. 528. yet that can carry him no farther than Weſtwood- 
hey, which is the laſt place to which he accompanied his 
father; but let the ſettlement be in either, it is not material 
nov, the only queſtion being, whether here is any ſettlement 
in Eaſtwoodhey, for which there is no colour. 


Mr. Strode e contra inſiſted, that let the ſon be of what 
age he will, he ſhall follow the ſettlement of the father, till 
he gains one by his own acquiſition; and it appearing he had 
never done any thing to gain a ſettlement by act of his own, 
either in Hampſtead Marſhal, Cheveley or Weſtwoodhey, 
then he muſt follow the ſettlement of the father as well in 
Eaſtwoodhey as in any of the reſt. „ 


C. J. The queſtion is not where this man and his family | 439 J 
are ſettled, but whether there appears a ſettlement of him in 
Eaſtwoodhey ? If he had gone thither with his father as part 
of the family, poſſibly it might have been a ſettlement of 
him there; but by ſtaying behind, he was divided from his 
father, and —— there is no colour to make it a ſet le- 
ment in Eaſtwoodhey. I think his ſettlement is in Weſt- 
woodhey, which was the laſt place where he lived as part 
of the father's family. To which Powys J. agreed. Et 
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On demurrerto. NIE plaintif in error aſligned errors in laws and in 
errors the jodg- I fact y and on demurrer for duplicity the queſtion was, 
ment is quod what judgment the court ſhould give; and after 'confidera- 
—_— they ordered an entry, guad 'affirmetur,' according to 
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| „ Torten weſt Hayes, ei z i, 0 
After non pros. F AE why tiff had been 192 NEE in a former action ber | 


the defendant 


mall find bail to © want of a declaration, and now in à ſecond action ſer 
the ſecond ac- jeant "Whitaker" moved, that the defendant” might” be diſ- $195 
Ton, charged up 1 commmont bail: afleding it to be the practice of 


0. B, Sen per Cutan: We know” of no ſuch” practice 

here, and think it ve 7 unreafonable; for the lamtiff 19 09 | 
enough by paying cbſts in the” firſt ation, and Ts . 5 
ougtit not to bẽ i a | worſt e condition than before * 


tnt 12 11009 6 1.5.53 wn) Jad 
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er 
8 Paſ. 6 Geo. Fot; ad han: 


Fa the cat> TER. AROR, beam the wrd 'of TEN , 
extcutor, if 2 017-018 againſt exocutors, upon a judgment a their | 
* teſtaroy in C. B. in W ou in mee, E in 


turncd, there 
nmieeds no allege- B. R. there. 


tion ot a con- Strange pro pierenty' in errore took fer Kent Ha 


verſion to their. 
o ule, +l inter” alta, 


Firſt, The proceedings ar are againſt a man „ab his wife as 
executtix, and, the devaſtayit,is returned i in this manner, that 


S4% + # 


goods of their teftator did come, to their Std fuficient tc to 


11 1 « * . «ce, 
SS ap > +4 — — 


— JS TE 
* vide the £6 _ St. Michael's eie 10 Noris _ 8. Matthew's, 
in Ipſwich, Sell. C. V. 2. 129. "Poſt 83r. Bugden mpthill, Burr, 0. 


Cal. 270. ne St. Peter's and Wibech dt. "Pete's 0 ür. Sent. i 
mw e 
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pay the debt, which they (7. e. the hüſpand and wife) have 
walted and Srerted to their own uſe, which he ſaid a feme- 

. covert could not do; and cited 1 Ven. 12. 24. 33. where in 
rover it was Held ill, to ſay a feme-coverticonverted goods to 
ber dw uſe; and though this be the caſe of an execcutrix, 
who has à particular intereſt inthe goods, and may diſpoſe 
of them as ſhe pleaſes, yet that cannot alter the caſe, becauſe 
the converſion has quite ' extinguiſhed that particular intereſt 
of hers, and can enure-only to the benefit of the huſband, 
1 Roll. Abr. 932. F. 1. ſpeaks of the ſheriff 's returning, 
that the huſband had converted, and he ſays that in-thar 
eaſe the execution ſhall he de Bonis propriis of the huſband ; 
whereas here it is awarded againſt the goods of them both ; 
Sed per Curiam. The ts are ſo as this in the caſe of 
a feme executrix. It is ſufficient to ſay . that the wife waſt ati 
the goods, without going on to ſpeak of a converſion; and 
therefore if the expreſſion be not proper, we may reject the 
cen verterunt ix uſum ſuum % ph In trover it is eſſen- 
tial, but here it is not. 1 Noll. Abr. ꝗ 30. pl. q. Cro. Car. 
105 are, that the judgment on ſuch a return ſhall, be de 
ESTES Lc | 
Second exception, Upon the writ. of error in B. R. be- The court may 
fore errors aſſigned, or diminution alledged, there goes a cer- nend 2 certio- 


rari before er. 
rors aligned, 


tierari, by which all the ſeveral proceſſes, of execution are 

brought up and made parcel of the record; whereas the 

only ground for awarding it can be to verify or falſify an-aſ- 

ſigntnent of errors, and therefore it ſhauld not have, iſſued 

before. Sed per Curiam. The court may take notice that 

the record is imperfeR, and award the writ for their own ſa- 

tisfation, ' * 175 6 f n 
Third exception. In all judgments it muſt appear the Videtur cur is 

court has fully conſidered of the caſe, and are, convinced that wa th 

the judgment they, give is right at the time of pronouncing [ 441 7 

it; and in Falt. 402. Atwood. v. Burr, a judgment on de- 

murrer was held erroneotis, for want of quia videtur car“ 

guod placitum minus ſufficiens in lege exiſtit. In the caſe at 

bar it appears, the judgment was affirmed before the merits 

of the caſe had been conſidered, for the record is, quia vide- 

bitur, in the future tenſe, inſtead of videtur: fo. that becaule 

it will appear at à time to come that the” record is right, 

therefore do they before "that time affirm the judgment. 

Sed per Curiam. The caſe of Atwood v. Burr was of an 

inferior court; neither (as Mr. J. Eyre fad is the report of 

it right; indeed that NN mentioned in Mich. 1 Ann. 

but the cauſe hung till Hi. 4 Ann. when the judgment was 

reverſed on another point. Videtur cur is no judgment, 


ra. 


441 3 Rey TEN 7 Gt o. 
, 75. EI. 1. 5. and is implied in the. idea conſideratum eft. 


There was a 125 in the Exchequer - chamber, here the guia 
Ref: was, that the defendant's plea is good, dn 2 
rathm oft, that the plaintiff have judgment. But the Court 
id, that, if it did not appear to be erroneous, they would 
Wo reverſe it merely becauſe a wrong reaſon was: given for 
EO The judgment was — 1 


| 'h Robins verſ. Sapwürd. 
aker -» NSD bs 


WS nad ER 3 We cannot ground an ee * non- 

an attachment = performance of an award on- the affirmation of a qua- 

for non-per- Yak for though it be in a {uit between party and party, yet it 

formance of an 

es is a criminal proſecution n the wut of the ſtatute 
eppes I Gn $214k 21 100 


> = : J. 


— 9 


AA. l . 
Bromley werſ. Frazier... 34/13 Tos 


Indorfor of bill. C E Upon a foreign bill of exchange by we indorſee 
—— may gainſt the indorfor ; and on general demurrer it was 
n cbjetiel, that they had not ſtewu a demand upon the 
forting to the the drawer, in whoſe default only it is that the indorſor 
. wirrafits: and becauſe” this was a | poiet unſettled, ald on 

0 which there ate eontradictory opinions in Salt. 131. and 


2335 _ court took time ts confider er 


| Wy. on the ha argument they N opinions, 
what the declaration was well rg au gy of the 
law of merchants in diſtinguiſhing theſe from all other con- 
tracts, by making them aſſignable, was. for the convenience 
of commerce, that they might paſs from hand to hand in 


n the way of trade, in the ſame manner as if they. Wee Nie 
Ai ine TH, 3% require * dei and upon. t drawer, will, be ing 
£.-442 ] i 0 clog upo ti the bills, AS W dete every | bod dy fom 

[3 1 55 them : the drawer lives ora perhaps in the Indies, 

1 5 the indorſee a8 no ondent to whom he can 

| 658 e bill for 15 e be he could, yet the delay 

would be ſo bat th; 90 meddle with them. 
Suppoſe it was the ale of Nee indorſements, muſt the 
laſt indorſee travel round the world before he can fix his ac- 
tion upon the man from whom be received the bill? In 
dommon experience every body. knows, that. the more in- 
| dorſements a: bill has, the greater credit it bears; whereas if 
thoſe, demands were all neceſſary to be made, it muſſ natu- 
rally diminiſh the walue, by how much the more difficult it 
renders the calling in the money: and as to the notion that 
has prevailed, that the 5 — warrants only in default of 
* drawer, there is no colour for it, for every indorſor is in 
nature 


LES — 0 w 
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nature of a new drawer, and at Ni prius the indorſee ig 
never put to prove the hand of the firſt drawer, where the 
action is againſt an indorſor. The requiring a proteſt for non- 
acceptance is not becauſe a proteſt amounts to a demand, for 
it is no more I 1ͥ. notice to the drawer to get his 
effects out of the hands of the drawee, who by the other's 
drawing is ſuppoſed to have ſufficient Wherewith to ſatisfy 
the bill. Pri SOIT DIL'Y nne 

Upon the whole we are of opinion, that in the caſe of a 
foreign bill of exchange, a demand upon the drawer is not 
necellary; to make a charge upon the indorſor, but the indor- 
ſee has his liberty ta reſort to either for the money. Conſe- 
quently the plaintiff muſt have judgment. 
„iSi 96 10 eee 31 f 2 olige 

ominus Rex verſ. Carter. 

JADICT MENT: for treſpaſs before. juſtices of peace, 

and excepted” that it did not appear they had any juriſdic- 
tion, for want of. xeon, ad diverſas felonias trauſgreſſiones, 
et alia malefacta in comitatu prædicta perpetrata audiendum 
et terminandum aſſign, for theſe words are in all the com- 
miſſions ever ſince 18 Edw. 3. and the opinions have been, 
that without that clauſe the juſtices, as juſtices, cannot hear aud 
determine. Lamb. Juſt. 40, 47 * Cre. Fac. 633 5 Jen. 33. 
2 Keb. 160. 2 R. J- 9.— ; 1 ©5557" = 4 Cy 

Et per Curiam. The indictment muſt be quaſhed. At — a0 ow 
ferſt tkie juſtices were only conſervators of the peace ; and the Another quath- 
ſubſequent power to hear and determine given by the ſtatutes ed on the eu- 
18 and 34 E. 3. is only, that by commiſſion they may have tberiy of this 
ſuch a power. The commiſſion of the peace appears ta have pac. 
been altered into the preſent form immediately after makin 
thoſe ſtatutes, which thews the opinion of the king's 1 


at that time. Lambart ſays, that they. Pall baue power, L 443 


which muſt be ynderſtood by commiſſion. As therefore this 
is not a proceeding upon their common law juriſdiction, but 
a juriſdiction given by ſtatute, whenever they hold ſuch 
pleas, they muſt ſhew an appointment to hear and determine, 
and we cannot intend that they have ſuch a power, 


, 
21 b 


FVVVFEV ©, Soar ER 
ON tbe return of the ſecond | ſeire fucias againſt bail, a Where error ig 
four days rule was given, and on the fourth day the 2: brought til 
Sana is 5 A. , x; its too late for 
prope! brings error, and Mr. Wearg thereupon moved to the bail to fur 
ay proceedings-againſt the bail, pending the writ of error; render, the 
and cited Myer v. Arthur, arte 41 9 F. 


cited | 0 | | | ſta d- 
morton, in the Houle of Lords, where the houſe ene i 


fl PEy a 
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erer eee 
ing error in parliament. 
mw. 10 Geo. As to the firſt caſe, the court ſaid it differed, for there the 
Snowden, they bail came in time, while they might ſurrender the principal; 
did not move Which they cannot do here, after the return of the ſecond 
till 1 ſeire factas, at which time no writ of error Was bro 
the rules upon And as to the caſe in the Houſe of Lords, it was - = 
chem, and the agreed, that the court below could not reſtrain them ; T% 
8 ma N ay they expected more Ws, Curia. We can 
(7% 1 


Dominus Rex werſ. . „ . 


. & Conviction of forcible entry was moyed to be quaſhed, 
the — becauſe taken before juſtioes ad pacem in comitatu præ- 
fa icnſe, ill. dio conſervandam a ignatis, without ſaying. pro comitatu. 
Salk. 4 Sed per Curiam, Let it be qua ed for panther 
fault, Thas* it is in the reterperfe&t tenſe accę mus 8 vi 47 
mus, —_ it ſhould have been in the preſent tenſe, 


Donny Rex verſe Stapleton. 


Practice. G TRANGE moved, that the defendant, who. was con- 
I victed for a wiſdemeabot, and lay in execution for the 
fins, might aſſign errors by attorney, to ſaye the charge of 
being brought up; the clerks "Vp it could, not be other- 
wiſe without leave of che. e 14. It is in our n 

a tion, let it be ſo, anodic teas! dn hau ei oft v0 99h 


| 1 of; 384? en 
4 444 ] . | : 8 Watkins 955% Patch, 111% att ei $46 
In cafe of bail Din upon a Yall hond. Te deferidant traverted the 
MN arreſt of the principal, and on demurrer judgment w 
not arts given for the plaintiff; for other wiſe this wilt be 4 Way t 
pic | avoid all bail bonds that are eivilly taken, without expoing 
the pany by an arreſt. q 


Dominus Rex. werſ, Barber, 


ame e ici 3okbnaets 3 
On attachment HI preſented 2 petition to the common council of * by 
1 don, reſſecting F pon one of the ee fe uſed 
ſwer what may contemptuous words this court at the time. For the 


convict him of petition the court granted an information ain him, and 


agother offence. thoſe who, ſigned it; and for the contempt, an attachment. 


The proſecutor in his i torieg aſks him, If 5. 

did not preſent the petition, and uſe ſuch and ſuch words. 
And now the defendant moved, that the interrogatory, as to 

4 Preſentin z might be ſtruck out, becauſy it is making 4 
aecule 
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accuſe. himſelf A that which will; convict him of the libel: 
Et per Curiam. He is not obliged to anſwer it; you may alk 
him, whether, when the petition was preſented, he did, not 


70 and fo  thetefore Tet thit part of che intertogats 
ee bre 12 Ax 311 dx gat Sry be 


VN. I drew Mike's at ard as the court now ſettled them, N. B. This pro- 


but that queſtion. was put in after ag went from me, though 3 


1 W the attorney againſt it. 2 of grace in 
1 A terpoſing. | 


290 DobdimiF Rex v#/. Cuurklon et 17. 


\ IBLEY preteriding to have married Mrs. A. ons habeas 
ville, a lady of fortune, took out a habeas corpus di- fue — 


court will make 


rected to ardians, eommanding them to bring her into no other order 
court. 5 "ns writ I drew 4 return, that by her mother's 25 to the party, 


will e wa: committed to the care of Mrs. Clarkſon, Who — 2 = 
dag put ber out to ſchool to the other defendant, where ſhe Aer. ** 
kad ontinued ever fince with ber own liking, and with, the 


approbation of Ker guardian ; and that ſhe now remains there 
of her Gn accord, under no ure] et 0 alia eft 
cauſa, Er. 01 15Ige e 21 


When ſhe was brought into court, and the return liad 
been read, the chief} Juſtice aſked her, if the deſired to be 
taken out of the hands of the perſons ſhe lived 4 5 go [ 445 ] 
wick Dibley ? Slie denied him to be ler huſband, 1 dae | 
_ ſhe'might | contittve with her guafdians, - Et per 2 


We | 
- (An oy I to db to order her to go with Biß! but only 
to ſee that ſhe is under no very 3 | all hr do 1 


— * ICIS JC; n * 2 2” 


to declare that the is at her li 570 ſhe pleaſes; 
but leſt this writ be made uſe o Dibe as a means to | 
get her abroad, and ſeize her (as e court wegh j 


rraſon to apprehend), we will 1 our — to wait 
her hame ta het, guardians; and ſo it was done in 1. . 
riot B eyes caſe, ga Vol. State Trials _ ions 


I. Ver verſe, J Jones, 7 
Ti defendant broan a writ of; error chram vobis, fx of 


"affipne d IHfanc pearance per attorn St infant by attor- 
"hat the attorney m 5 be obliged to fer len right, and «vic. | * 
15 oodfi Rs "Rig ht, par Stratton 9. Burgiſs; Buz Ante 85. 114. 
the court uld not do it in this caſe, becauſe here 
was no ex pre Rat fo appear, as there Was in thoſe 
caſes); if there had. the court would 5980 the' Attofniey ro 
. 1416 010133 5 9nd I-19 9 Torr b. + 
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8 Ad dr Ae Buſby verſ. Greenſlate. 
At Niſi prius in Middleſex, coram Pratt C. 7. 


Wuere che devi- I N ejectment the chief juſtice ruled this caſe. A. ſurrender- 
, Texof copyvold I ed a copyhold eſtate to the uſe of his will, and then de- 
fartender and Viſed it to B. for life, and after his deceaſe to the heirs of 
bgfore the death his body. B. died after making the will; and it was held, 
WOE AITYMs that his heir could take nothing, for it is a deviſe in tail to 
word. B. and his heirs are words of limitation; and then B. dying 

in the life of the deviſor, it is the ſame caſe with Fuller v. 

Fuller in Gro. El. and Goodright v. Right. And the chief 
6-65 juſtice ſaid, it made no difference, that thoſe caſes were of 
>. freehold lands, and this of copyhold, where the deviſee was 


living at the time of the ſurrender. | 


Vendor witneſs In this caſe a perſon, who had ſold the inheritance with- 
os to tile, where out any covenant for good title or warranty, was allowed to 


no covenant for . TAL * 2 Fo Wo 
warranty, Kc. be à Witneſs, to prove the title of the vendee. _ 


[ 446 } Jocelyn verſ. Hawkins, 1 


1 1 


At Guildhall, coram Pratt. 


Y 4 ” | | - | | FIR 4 Les: C44 6d Jon +41, Wa TI 
ner T H E contract was to deliver ſtock one month after; the 
ſtock the com- tender was to the calendar month. But the 

— puration mult be chief juſtice ruled it muſt be a lunar month, though we called 

by lunar months. Din J/7 4 "BY 2 Td Friar 

a great many witneſſes to prove the courſe, of the alley to be 
to reckon according to calendar months, So my client was 
called. Vide 4 Med, 185. 7 | 


: 


5 


o 
» ».# 
. I: » 
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%%% bnd to: in gers 
+ 2 ; Anonymous. | ag r 
I. Niki prius, coram Pratt Chief Fuſtice, in 'Middleſox. 


f . RESPASS and aſſault. On the evidence it appeared the 

„ ; T defendant was a conſtable, and lived at 1 and that 

confined to the being ordered to take the plaintiff and carry him before the 

bade h. de“ mayor, he executed his warrant, and the mayor diſcharged 

not act in exccu- the plaintiff. Soon after which a diſpute happening between 

on of his ol. the plaintiff and the defendant, the defendant beat the plain- 
ttiff, for which this actiom was brought; 7/24 10 |, 

For the defendant they inſiſted, that he being a cotiſtable, 

they ſhould, have brought the action in the proper county, 

accbrding to the ſtatute 21 ac. 1. Sed per Pratt chief juſtice, 

That is only were it is for the matter relating to the execu- 

tion of his office; but if after his authority is N 2 


* 
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ubules the party; or if he meets a man and knocks him 
down, he may be ſued for it as all other people may. | 


Y Dominus Rex ver/. Jeffries. Ibidem. | 
= EBLE's ſtatutes and Raſtal's differed, and they who Evidence 
IX were for adhering to Keble proved that they had exa- 
"mined him with the parliament roll. "The chief juſtice ruled 
it was enough, and Keble was read. 


Sir Harry Peachy verſ. the Duke of Somerſet. [ 447 ] 
115 In Canc'. 


He plaintiff brought his bill to be relieved againſt a for- No relief againſt 
4 feiture of his copyhold, by making leaſes contrary to the a voluntary ſor- 
cuſtom of the manor without licence of the lord, felling tim- {re of copy- 
ber, digging ſtones, and grubbing up hedges; offering to TOY 
make a recompence. And on the pleadings the caſe was this : 

Sir Harry being ſeiſed of a copyhold eſtate of inheritance of 

gol. per annum, held of the manor of Petworth, of which 

the duke of Somerſet is lord, made a leaſe of part of it for 

ſeven years without licence at 13/. per annum. The duke 

upon this brings an ejectment againſt all the plaintiff*s copy- 
hold, which occaſioned the plaintiff to bring a bill in his 

"own and his ſon an infant's name for relief, The duke in 
[his anſwer inſiſting on other cauſes of forfeiture, beſides the 

making the leaſe without licence, fir Harry brought a ſupple- 
mental bill of diſcovery and relief againſt thoie other forfei- 

tures : upon the plaintiffs giving judgment in ejectment ſub- 

ject to the order of the court, an injunction was granted, and 

now upon the hearing the caſe came out to be this. 


Upon fir Harry's marriage in 1693, all the capyhold lands 
were ſurrendered to the uſe of fir Harry for life, with remain- 
der to the firſt and ey other ſon in tail-male, in purſu- 

ance of an agreement before marriage for that purpoſe, but 
no admittance was ever taken upon that ſurrender. Before 
tir Harry came into poſſeſſion, there had been a quar 

' ſtone in the freehold adjoining to the copyhold, and during 
fir Harry's time it was worked in the capyhold; but whe- 
ther it was firſt opened in the copyhald in the plaintiff”s time 
did not appear. The avenye to the plamtiff's houſe, which 
conſiſted both of freehold and copyhold, was planted with 

timber trees by the plaintiffs father; the plaintiff had topped 
"thoſe trees that were on the copyhold part of the avenue, by 

© Which from timber they were become pollards. There werg 
ſeveral hedges and boundaries of lands upon the copyholg, 


which the plaintiff had grubbed up and deſtroyed; bay whe- 
ö 3M 2 they 


4 
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ther they are boundaries between d and freehold, or 
only between one part and another of the copyhold, did not 
appear. And in the year 1714, the plaintiff, as before men- 
tioned, let part of the oe Id for ſeven years, without li- 
cence, or any cuſtoms of the manor to warrant it, Is 

.» Upon this it came in queſtion, whether any, and which of 
en acts are forfeitures at law? A if ſo, whether 
any, and which of them are relievable in equity ? And if 
e caſe. is ta wi bee age ou the 

11 44 STHIEN ,la% 

1. Whether theſe are forfeitures at law 20 Which were of 

four ſorts : the digging the quarry; the topping the timber 


trees, the deſtroying ene en "making the leaſe 


without licence. 5 


As to the quarry; t the plainufr's Spank inſiſted it was 
opened even upon the copyhold in his father's time, and fa 
755 rged by the ET TSR ; and his digging it fince was but 

ike the 5 of leſſee, who may dig quarries and mines that 
were open at dhe time of his leaſe, though he cannot upon 

any new ones. | 98 

As to the topping of ticzber trees, winch the plaintiffinfiſted 
was done only for the 1 ty of his Wall and without 
deſign to injure the Jord, it was anſwered that it was vo- 
luntary waſte, and the mobves | for doing * are not material 
to the lord. n r 

As to the deſtroying the fences, a e was cited out of Lite. 
Rep; 264. &c. where grubbing up the fences and removing 
the boundaries upon copyholds were held to be forfeitures 
without diſtinguiſhing between the outward boundaries an 
thoſe Within the copyhold, as it tends to the deſtroying the 
evidences relating to the lord's intereſt in the eſtate. | And 
ſaid it is on tliis foundation laid down 1 Inſt. 573. — tho? a 
tenant might cut down wood to rapgir | 5 as be found 
them, yet not to make new fences. 
As to the making the leaſe without TOR it was ac- 
knowledged an all ſides to be a forfeiture at law, © © 


2. The next queſtion was, whether, ſuppoſing all theſe to 
be forſcitures, relief was proper in this court, either upon 
the general cafe of theſe ſort of forfeitures, or any particular 
e circumſtances! that may be in the preſent caſe ? 


For the particular equitable circumſtances of this caſe, one 
that the ſteward's deputy ingroſſed and was a witneſs to 
the leafs. This was compared to the lord's being privy to 


or wing to ſych/leaſe, which would be beld in . 


Oo 
: J 
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iſſion or kind of licence; and it has been held, that 
| granted by a deputy ſteward was good. But anſwered, 
that this rather aggravated the injury by making the lord's ere 
vant a party in the confederacy to injure him. 


Another circumſtan Mas the plaintiff's not haying notice 
of this.cuſtom. But this is not material, for the tenant comes 
in under the cuſtoms of the manor, and i is bound to take no- 


tice them; and beſides, this is common law. 


But if thoſe circumſtances were not ſufficient to ground a [ 449 ] 
relief upon, whether the general nature of thoſe forfeitures 
will not admit of relief. 

In favour of the plaintiff jt was argued, that it is a ſort of 
maxim that all forfeitures are odious. That capyholds are 
now become a more fixed and eſtabliſhed eſtate than they 
were formerly, and the law itſelf has been altering theſe hun- 
dred years very much in their favour ; and therefore a court 
of equity ought to go as much in their favour, to keep them 
out of that vaſſalage and ſubjection which the original nature 
of their eſtates laid them — 5 which their preſent 5 
condition ſeems inconſiſtent with. That the forfeitures are 
intended only to ſecure the lord's rents and ſervices, and 
therefore very proper for à court of equity to interpoſe and 

prevent his having more than that ſecurity. And this is 
e to the common caſes of relief againſt the penalty 

d, and upon mortgages, and conditions of re-entry 
on non-payment of a rent, and nomine peng : in which caſes 
this \court will not allow the parties to take any other ad- 
vantage of the forfeitures, than what is neceſſary to ſatisfy 
the original intent of the agreement; The law has annexed 
theſe conditions in the caſe of copyholds inſtead of the par- 
ties ; but as it had ſomething elſe in view by them, than the 
gaining the land to the lord; this court may make amends to 
the lord, and fulfil the defign of the law, and fave the eſtate 
to'the party, In the cafe of making a leaſe without licence, 
the intent of the law in making that a forfeiture is to prevent 
the lord's being. difinherited of his intereſt in the copyhold, 
and to ſecure the fine due on a licence; both which may be 
eaſily ſecured, by obliging the tenant either to accept a li- 
cence, or make ſyrrender and admittance and pay the fine 
which will be a complete recompence for any injury the loed 
may have ſuffered-; and then it comes within the common 
rule, that this court will relieve againſt forteitures, wherever 
8 complete ſatis faction can be is . the muy, which 1 8 
the caule of the forteiture. 

Several caſes were cited. Shelley. VP. \ Mpſon i in lord Covens 2 Vern, 664, 
try's time, 5 Car, 1. where a copyholder came into this "_ | 
_ 


Abr. Ca, Eq. 
121. 
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to be relieved againſt a forfeiture by making leaſe without Ii. 
cence, and decreed the lord to account for the profits he had 
received ſince his entry, and pay the coſts. 1 Ch. Rep. 51. 
where a copyholder was — by lord Coventry for non- 
ment of fine on admittance. | Cox v. Hickford by lord 
court. The bill was to be relieved againſt a forteiture 


by dyffering a copy hold tenement to fall to ruin, and refuſing 


to repair it for thirty years together, though frequently order- 
ed to do it by the lord; the chancellor refuſed to grant relief 
on two accounts, his obſtinacy, and the lord's having been 
in poſſeſſion nine years after his entry, in which caſe great 
ſtreſs was laid. on the obſtinacy of the copyholder. Caſe of 
Rowland v. Dean of Exon, where relief was granted againſt 
a forfeiture by cutting timber. Gnaſh v. Lord Derby, the 
deeree of which was now read in court. The plaintiff hav- 
ing a copy hold tenement that wanted repair, applied to the 
defendant the lord of the manor to have ſome timber aſſigned 


for that purpoſe, but the lord refuſed to affign any; upon 


which the plaintiff hearing that thefe was a cuſtom in the 
manor for two tenants to aſſign timber for the purpoſe of re- 
pair, did get two tenants to make ſuch aſſignment, and then 
cut the trees down; upon which ejectment was brought, 
and a verdict for the lord, there being no ſuch cuſtom : the 
plaintiff brought his bill for relief, which was granted on his 
paying the value of the timber and coſts at law and in equity, 
Cudmord v. Raven, where a quaker being tenant of a copy- 
bold. refufed to take an oath of fealty, and the lord entered 
far the forfeiture, and the tenant was relieved. Cox v. Brown 
1 Chan. Rep. 170. a leaſe being made on condition not 
to aſſign it without licence, the tenant did aſſign; but re- 
lief was granted on ſearch of precedents; it being the caſe of 
an aſſignee of an executor makes no favourable circumſtance, 
becauſe: there were aſſets without it. Thomas v. Porter. 
Tenant of a copyhald durante viduitate cut down timber up- 
on one copyhold in order to repair another, which was a for- 
feiture; but yet relief granted in this court. | 
If it is a difficult matter to aſcertain damages in any of 
theſe caſes of forfeiture, it is becauſe there really is no da- 
mage; and ſurely it is no reaſon againſt relief, that the per- 
ſon who ſeeks it has done no injury. e 

For the defendant, theſe diſtinctions as to relief againſt 
forfeitures were inſiſted on. Whether the forfeiture was for 
nonfeazance or malfeazance; whether the condition was an- 
nexed by law or the party; whether there were any particular 
ciroumſtances of equity or not. R 
— is Va 5/7 eV us + Lb | 
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As to the difference between nonfeazance and malfeazance, 
ks where tenant refuſes to pay a fine upon admittance ; this 
court will relieve on doing that which he ought to have done. 
The difference is only as to the circumſtance of time, which 
this court eaſily ſupplies. So where there is only permiſſive 
waſte, the court has relieved ; but if by obſtinate refuſal this 
forfeiture is aggravated,- the court will look upon it as volun- 

waſte, and not grant relief, as in the caſe before cited of 
Cox v. Hickford. | | 3 a 
All theſe inſfinces of forfeiture in the preſent. caſe are of 
voluntary acts. One is making a leaſe without licence, which 
is a diſſeiſin of the lord, 4 Co. 21. b. and an attempt to diſ- 
inherit him. The others are all voluntary waſtes, _ 


The next diſtinction is between conditions in law, and by 
the party. The intention of the parties is eaſy to be diſco- 
vered ; and you anſwer the end of the contract, if you give 
them every Fhing, they expected, which may in many caſes 
be eaſily done. This is the caſe of all mortgages, condi- 
tions of re- entry on non-payment of rent, &c. Bur even in 
conditions of the parties, where the afcertaining the damage 
is not plain and clear, the court will not relieve againſt ſuch 
conditions or penalties, It was never known that this court 
relieved againſt a nomine pœnæ for ploughing up ancient mea- 
wok It was denied in the Juke of Lancaſter, Eyre v. 

atton. TIP 


| 


But in caſes of forfeitures on conditions in law, this court 
ſeldom relieves. If tenant for life makes a feoffment, or le- 
vies a fine ſur conuſance de droit come ceo, c. it was never 
pretended this forfeiture could be relieved in equity. Or if 
the reverſioner brings waſte on the ſtatute for recovery of the 
place waſted, equity would not interpoſe. Thoſe conditions 
in law are a ſort of limitations of the eſtate of the party; and 
though the intent of the party is never fo plain, equity will 
not alter the legal conſtruction of the words: as where by 
will one gives an eſtate to A; for life; remainder to the heirs- 
male of A. equity will not give the ſon of A. a remainder, 
and confine A.'s to a life eſtate, though the intent was plain- 
ly ſo. Wn 


But though this is generally the ſtate of forfeitures, yet 


there may be ſome circumſtances of equity to ground relief 
upon; and wherever the court has granted relief, it is upon 
ſome ſuch circumſtances, as where the party who is to take 
advantage of the condition is himſelf the means of its be- 
ing broke. It was ſaid by Somers, in the caſe of Bertie v. 
Falkland, that conditions precedent are not relievable, unleſs 
ſome indirect means are uſed hy the party to prevent the per- 
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formance. So in the caſe of Hamond v. Ainge, before the 


preſent chancellor, where a lord of a manor tells one that had 
a freehold held of his manor, that it was copyhold, and he 


muſt be admitted by copy of court-roll, and pay a fine : the 


lord was in this court obliged to eraſe the admittance, and 
repay the fine. | 
The third queſtion relates to the infant plaintiff, whether 
he is in any better condition than the father, 


It was admitted on all hands, that if an admittance had 
been taken purſuant to the ſurrender upon the marriage, the 


- ſon being remainder-man, could not be prejudiced as to his 


[ 452 ] 


eftate by the forfeiture of the tenant for life : only in that 
caſe the bill was too early for the fon, whoſe intereſt was not 
concerned till the death of the father. 


But though the ſon has no legal right, yet there being a 
furrerider to his uſe, and this purſuant to a marriage apree- 
ment, it ſhall be conſidered in a court of equity as if it had 
been executed ; and the infant would be very proper to bring 
a bill in this court againſt the father and the lord, in order to 
admit his father, purſuant to the ſurrender, that he might in 
law be intitled to the remainder. | 


On the other ſide it was faid, that fir Harry not being ad- 
mitted upon that furrender, continued tenant under his for- 


mer admittance ; and the lord was no party to, or concern- 
- ed in the marriage-ſettlement ; his title was paramount to 


that, and conſequently the forfeiture affected the inheritance, 
and ſhould not be ſubject to or limited by the private truſts 


or tranſactions of the parties. 


Lord Chancellor. This is a point of ſo great conſequence, 
that if relief could be given in this court, it is ſtrange it ſhould 
not have been found out long ago. The forfeitures in thoſe 
caſes ariſe purely from the imbecillity of the copyholder's 
eſtate. He was originally merely tenant at will, and is fo ſtill 
on all accounts but as to the continuance of his eſtate, There 
have been indeed very favourable conſtructions for the copy- 
holder in that particular, becauſe he is called tenant at will, 


ſecundum conſuetudinem manerii; it has been held, the lord 


cannot determine his will but according ta that cuſtom. 'The 
true meaning of thoſe words, ſecundum conſuetudinem ma- 
xerii, was not to bound the lord's pleaſure in the determi- 
nation of his will, but that the tenant as long as he continued 
tenant was to hold his Iand under thoſe terms and conditions 
which the cuſtom had eſtabliſhed, | 


Theſe matters which ate mentioned as forfeitures, are in- 
deed limitations of the eſtate ; ſuch as determine it, when 
a * | | | they 
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y happen. Tenant for life makin greater eſtate than 
15 own, gives up or ſurrenders the fehr he had before, and 
yet he does no damage to the remainder-man, So tenant by 
copy taking upon him to make a greater eſtate than'by law he 
may, and contrary to the nature of his eſtate, does by that de- 
termine his eſtate : the law has made it ſo; and what is there 
in this 75 to ground relief upon, and require me to ſet alige 
the law 


It is a hard law, and therefore the party muſt” not be ſub- 
gect to it ; but is not this directly repealing the law ? 


In action of waſte for recovery of the place waſted, it is 
certain and admitted this court cannot relieve; and yet this 
may be called a very unconſcionable thing. But is it ſo to 
take advantage of a law which is known and equal to all ? 
Nor can I ſee any difference, whether the ſtatute makes this 
condition, or the common law makes it. 


It is not. ſufficient to ſay here is no damage in this caſe, 
and therefore it is there can be no recompence given, by this 
£9urt ; for it is the recompence that Sives this court a a Handle 
to grant relief. : 


The true ground of relief ag inſt penalties, i is I the ori- 
Fenn intent of the caſe, where the penalty is deſigned only to 
ecure money, and the court gives him all that he expected or 
deſired ? but it is quite otherwiſe, in the preſent caſe. ' Theſe 
penalties or forfeitures were never intended by way of com- 
penſation, for there can be none. 


But even in the caſe of copyholds there are ſome caſes of 
forfeitures intended for a different purpoſe, as for nan-pay- 
ment of rent or fines, which are only by way of ſecurity of 
the rent or fine; and therefore when theſe are paid afterwards 
with intereſt, the money itſelf is paid according to the intent, 
only as to the circumſtance of time; which is the true founda- 
tion of the relief which this court gives in thoſe caſes. 


Ciuſes of agreements and conditions of the party, and of yo 
law, are certainly to be diſtinguiſhed ; you can never fi 

law has determined hardly, but you may that the party 155 
made a hard bargain. 


Thus it ſtands on the general ſtats of theſe kind of for- 
feitures. But what equitable circumſtances are there peculiar 
to this caſe ? It is certain there may be circumſtances which 
may make it fit and equitable for this court to relieve, either 
in theſe caſes, or in actions an thę ſtatute of waſte : if the 
lord ſhould give the tenant encouragement by paro/ only to 
pull down a meſſuage, and he did it accordingly, this might 
Anduce the court to prevent the lord's taking advantage of a 
Vor. I, ZN frau- 
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and then it might be proper, perhaps even now, for the fon 
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fraudulent act of his own. In the preſent caſe, if the lord 
had been preſent at the making the leaſe, and adviſed it, re- 
lief might be reaſonable; but the ſteward's ſtanding by, or 
eyen ingroſſing the leaſe, is rather a circumſtance againſt re- 
lief, as it laoks like a confederacy to cheat the lord, and break 
the cuſtoms of the manor. 


As to the other caſes of forfeiture relating to the quarry, 
the topping the trees, and the deſtroying the boundaries, 
there does not enough appear to determine whether they are 
legal forfeitures or no: but if they are, I think they are all, 
as the making the leaſe under the fame conſideration in this 


.court, and not proper for relief, 


As to the infant, his caſe does not ſeem as yet ripe for 
this court ; but it may be a queſtion how far his equitable in- 
tereſt will intitle him to be ſecured againſt theſe forfeitures. 


I am apprehenſive the lord muſt always have ſuch a tenant 


upon his lands, as may be ſufficient to anſwer all demands, 


and capable of committing forfeitures. 

Suppoſe one lets a truſtee be admitted for him, who com- 
mits a forfeiture ; no doubt the eſtate would be forfeited, and 
the ce/tur que truft would haye no equity againſt the lord. 

Suppoſe the truſtee ſhould die without heir, the lord would 
be intitled by eſcheat, without being ſubject to the truſt. 


The perſon who is the legal tenant, is ſubject, with regard 
to that eſtate, to all the imbecillities of that eſtate ; if not, by 


- the means of a truſt, a copyhold would be entirely diſcharged 


from all thoſe imperkections it labours under, and the lord's 


intereſt be taken away, for the lord can take advantage of no 


body's acts but thoſe of his tenant. He is not at all concerned 
with the private agreements or truſts of the parties. 


In the preſent caſe, ſuppoſe ſir Harry admitted according 
to the ſurrender, the infant is then tenant jn remainder, and 


the father's act cannot prejudice the ſon, who is now ad- 


mitted as a diſtinct tenant. But till admittance the ſon is no 
tenant ; and ſuppoſe when he comes of age he ſhould releaſe 
to his father, there would be no occafion for any admittance 
at all, but fir Harry would continue tenant upon his old ad- 
mittance. The lord is not bound to take notice of any thing 


but what appears on the court-rolls. 


I am therefore apprehenſive it will be a hard caſe to relieve 
the ſon. But I agree, that if the lord's fine for admittance 
be paid, though there was no actual admittance, fince the 
lord received all the advantage that could be had from the ad- 
mittance, it might be a good reaſon for relieving the ſon ; 


to 
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to bring a bill againſt his father and the lord, in order to have 
his father admitted purſuant to the ſurrender. But it does 
not appear whether the fine was paid. 


I ſhould therefore for theſe reaſons diſmiſs the bill abſo- 


lately. But ſince the points of law are diſputed as to all the 
forfeitures, excepting the making the leaſe, which concern 
other parts of the copyhold, and ſince judgment in ejectment 


is given, which would take in other lands as well as thoſe 


compriſed in the leaſe; I think the bill ſhould be retained till 
the points of law are tried at law upon the ejectment, which 


the plaintiff ſhall immediately receive declarations in, and 
plead to trial. 


As to coſts, they ſhall wait the event of the trial, and as to 
them, I think the My of them will depend upon the iſſue 
of that ; if the plaintiff recovers there, he ſhould pay coſts 
here, becauſe he had no occaſion to come into this court, ex- 
cepting as to the diſcovery. If the duke gets the better, I 
think as this is a point of equity that has not been fully ſettled 
before, and in ſuch caſe it is natural for a man to ſtruggle the 
moſt to retain his eſtate, it would be too hard to make him 
loſe his eſtate, and pay coſts likewiſe. | 


As to the infant, I will not diſmiſs the bill abſolutely, but 


without prejudice, becauſe being an infant he may not have 
made the beſt of his caſe. 


Frederick ver/. Frederick. Did. 


N the year 1674, a match was propoſed between Mr, Fre- 
derick, ſon of ſir John Frederick, an alderman of London, 
and Mrs. Marino, a city orphan, whoſe fortune was 8000!/. 
in purſuance of which articles were entered into between fir 
John Frederick and his ſon of the firſt part, Mrs. Marino and 
her relations of the ſecond part, and, certain truſtees therein 
mentioned of the third part ; by which it was agreed that fir 
John ſhould pay 1 1,500/. 50001. part of it, to Mr. Frederick, 
and the other 6,500/. to the truſtees, which with the 8000/7. 
to be received from the chamber of London, ſhould be veſted 
in land, to be ſettled as uſual upon the huſband for life, re- 
mainder to the wife for life; remainder to the firſt and every 
other ſon in tail, &c. 


Upon the 25th of February application was made to the 
court of aldermen for licence for Mr. Frederick to marry 
Mrs. Marino, upon which ſeveral entries appear to be made 
that day: 1. That a licence be granted, if Mr. Common 


Serjeant approve of the marriage. 2. That when a perſon ap- 
93 | + 3N2 ; plies | 
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The huſband 
covenanted to 
take up his 
freedom in 
London, but 
did nbt, and his 
eſtate diſtri- 
buted according 
to the cuſtom. 
1 Will. Rep. 
719. 
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plies for a licence to marty à city orphan he ſhall be urged to 
take up his freedom. 3. A freedom is granted to Mr. Fre- 
derick, which he is to take up in a year's time. 

The marriage ſoon after took effect; and 15th of March 
1680; fir John Frederick being then deputy mayor, there is 
an entry, that upon conſideration Mr. Frederick had not 
taken up his freedom according to his agreement, where 
his wife would not be intitled to her thirds, it is referred to 
the recorder and common ſerjeant to conſider, whether the 
ſettlement upon the lady was ageeeable to the intent of the 
court; but there were no further proceedings, neither did 
Mr. Frederick ever take up his freedom, but proved a ve 
unkind huſband, and a ſevere father, and by his will deviſed 
101. only to his wife, 10004. to his eldeſt fon and each of 
his daughters; and the reſidue of his perſonal eſtate, which 


amounted to 400, ooo. he gave to the children of his fe- 
cond ſon. 


The widow preferred her bill, that ſhe might have the be- 
nefit of the agreement, as if Mr. Frederick had taken up his 


freedom. And after ſeveral arguments lord chancellor pro- 
nounced his gecree. 


The demand of the plaintiff was grounded upon the com- 
mon rule m a court of equity, that where an agreement is 
made upon a good conſideration, which is not performed, 
the party intereſted may apply to a court of equity, to have 


the ſame benefit as he would have had in caſe the agreement 
had been performed. 


It was urged, that the articles made by fir John and his ſon 
with the lady and her relations, and which was a complete 
agreement, do not contain any ſuch clauſe that Mr. Frederick 
ſhould take up his freedom. Anſwer : an agreement between 
ſome parties does not hinder other perſons from entering into 
another agreement, and the agreement to take up his freedom 
was with the court of aldermen. Beſides, the relations of 
the lady had no power to difpoſe of her in marriage, but the 
court of aldermen alone could make a legal agreement for that 
purpoſe; ſo that what was done by the relations was only 
propoſals to be laid before the court of aldermen; they might 
have diſproved of the whole, or part, or have required ſome- 
thing further. They might have agreed by parol, (for this 
was before the ſtatute of frauds) that Mr. Frederick ſhould 
do ſomething further: they did require ſomething further of 
Mr. Frederick, when they made their agreement with him; 
and this is proved beyond all doubt by the records of tlie 
proper court, which had cognizance of this affair, * 
it chen 
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it then under conſideration; ſo that this is in nature of a 


fine, for it is an agreement of the parties entered upon 
record. 


It was urged, that this was only done by the city to provide 
freemen of ſubſtance for the benefit of the city, and not de- 
figned for the benefit of the lady, to be part of the agreement. 
Anſwer ; this is a very ſtrange conſtruction, that a court of al- 
dermen, when they are tranſacting a thing which concerns an 
infant under their care, ſhould conſider their own private in- 
tereſt, without any regard to the benefit of the infant; this 


is not to be intended of any perſons who act in a public 
character. 

It was argued, that if the common ſerjeant approved the 
match, the licence was to be granted abſolutely; and the 
agreement to take up the freedom was voluntary, and no 
part of the contract. Anſwer; what was referred to the 
common ſerjeant was only the validity of the ſettlement in 
point of law; not the ſufficiency of it, which the court of 
aldermen could judge of better than the common ſerjeant. 


And the taking up his freedom is to be looked upon as part 
of the proviſion. | 


It was argued, that it is probable this part was waived 
afterwards. Anſwer ; the court of aidermen could not waive 
it, becauſe they were only truſtees ; and it is plain it was not 
waived before the marriage, becauſe the court of aldermen 
ſome years after enquire into the reaſon why it was not com- 
plied with; and the wife being a feme-covert, could not 
waive it. 

It has been faid, that a court of equity ought not to give 
relief in this caſe, becauſe it is to ſupport a cuſtom againſt the 
rules of law. Anſwer; a court of equity will ſupport and 


execute a contract made upon a good and ſufficient conſi- 


deration, whether it relates to a cuſtom or not, and will pre- 


vent a fraudulent avoiding of the cuſtom, as a fraudulent 
diſpoſition of goods. | 

It has been urged, that if the city had applied for the 
guardianſhip and care of the orphan under this ſettlement, 
they could not have had relief, becauſe he was not actually a 
freeman when he died. Anſwer; there is no conſideration 
ariſing from the city, and therefore no grounds for a co 
of equity to aſſiſt them. | 


It was objected, that the party being dead, it was become 
impoſſible that a ſpecific performance ſhould be had, and this 
court will not give damages. Anſwer ; though a ſpecific 
performance cannot be had, yet the end and deſign of it may 
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be obtained, which is all that a court of equity requires; for 


if he had been alive; and deſired not to take up his freedom, 
to avoid the trouble and expence of bearing offices, and could 
he have given the court ſatisfaction, that his wife and children 
ſhould have the fame benefit, I do not know that a court of 
equity would have compelled him to have taken up his 
fr eedom. 5 ö 

Objection: It will be very improper to admit ſuch an ap- 
plication after his death; becauſe, had he been alive, he 
might have veſted his eſtate in land, and diſpoſed of it by will, 
as he has done of the perfonal eſtate. Anſwer ; this is an ar- 
gument not to be inſiſted upon in a court of equity ; that the 
effect of the contract ought not to be decreed after his death, 
becauſe had he known that you would have inſiſted on it, he 
would have contrived ſome way to have avoided it : where 
money is veſted in truſtees to be laid out in land, and ſettled 
upon J. S. in tail, if he dies before the ſettlement, he cannot 
diſpoſe of the money; and yet if the ſettlement had been 
made, he might have levied a fine, and ſuffered a recovery, 
and diſpoſed of the land. A cafe was mentioned, that where 
tenant in tail makes a mortgage by bargain and ſale, and co- 
venants for farther aſſurance, and dies without levying a fine, 
a court will not compel the iſſue in tail to complete the title. 
Anſwer ; the iſſue in tail claims prior to the perſon who made 
the mortgage, and not as his repreſentative. But where 
tenant in fee-ſimple makes a ſale by bargain and ſale, which 
is not inrolled, which covenants for further aſſurance, a court 
of equity will compel his heir to make good the title, becauſe 
he is repreſentative, and claims under the covenantor. So it 
is in the preſent caſe. Therefore he decreed, that one-third 
ſhould go to the widow, and one-third amongſt the children, 
they waiving their legacies under the will. As to the other 
third, the will ſtands good as to that. Afterwards in May 
1731 the decree was affirmed in the Houſe of Lords. 


Merrit ver/. Rane. 
Trin. 6 Geo. rot. 338. 


6 9b plaintiff declares upon a ſpecial agreement, that in 
conſideration of 2520. paid to the defendant, he agreed 
to transfer 6000/7. South-Sea ſtock to the plaintiff, his exe- 
cutors, adminiſtrators or aſſigns, at any time before the gth 
of January 1720, within three days after the ſame ſhall be 
demanded by note in writing, delivered to the defendant, or 
left for him at his houſe in Angel-court, upon payment of the 
further ſum of gooo!. Then he ſets forth, that he appointed 

2 | one 
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one James Martin to demand the ſtock, and pay the price it 
was agreed to be fold at; who, on the 25th of March 1720, 
left a note in writing at the defendant's houſe, requiring him 
to transfer the ſtock on the 28th, where he ſays he attended 
all the while the books were open, but the defendaant did not 
appear to transfer. The defendant pleads, that the demand 
was made by the plaintiff the 20th day of January, and that 
upon the 21ſt he transferred the ſtock according to the agree- 
ment. The plaintiff replies, that he did not transfer the 


ſtock on the 21ſt modo et forma as he has pleaded, And the 
defendant demurs. | 


Wearg pro defendente, took ſeveral exceptions, 


1. This contract cannot be aſſigned, for it is a choſe ex 
action; and therefore the defendant was not bound to tranſ- 
fer to Martin, becauſe that would not have been a perform- 
ance of his agreement: and if it be ſaid, that Martin is not 
an aſſignee of the contract, but only a perſon authorized to 
pay the money and take the ſtdck ; the objection to that is, 
that his authority is only to demand, not to receive the ſtock, 
for ſo the plaintiff has made his caſe in the declaration. 


2. The demand is to be by notice to the defendant, or 


leaving a note for him at his houſe ; but here the averment 


is only, that a note was left at his houſe, and perhaps that 
might be ſo managed as. neyer to come to his hands, which 
was deſigned to be obviated by the words for him, 


2. The agreement is, that upon the transferring the 
ſtock the plaintiff ſhall pay goool. which if it be not a con- 
dition precedent, yet according to Turner v. Goodwin, it is 
at leaſt a concurrent act; and therefore the plaintiff ſhould 
have ſhewn, that he had the money there to have paid upon 
the transfer; but all he ſays is, that Martin attended to ac- 
cept the ſtock, not to pa for It, though his authority was at 
firſt both to demand and pay, 


4. But if the declaration he good, yet the replication is ill, 
for the demand pleaded was on the 2oth, and the transfer the 
21ſt, which was the next day; fo that if the iſſue was found 
for the plaintiff, it would not do, becauſe the jury could not 


find a breach of the condition in ſaying he did not transfer 


on the 21ſt, when he had two days after that to do it by the 
plaintiff's own ſhewing : it is to all purpoſes the ſame with 
payment before the day. 


Reeve contra. I agree, Martin cannat be a legal aſſig- Aſſignment of a 


nee, but only a perſon appointed ta tranſact this matter on 
behalf of the plaintiff. The aſſignment of a bond is good 


to ſome purpoſe, for it amounts to a coyenant that the party 


bond amounts 
to a covenant 
that the party 
ſhall have the 
money, 


— 
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ſhall have the money when received. Martin is appointed ta 
require the ſtock and pay for it, which neceſſarily gives him a 
power to take it. | 


2. Notice left at a man's houſe, is, in the nature of the 
thing, a notice left for him. 
3. The money was not to be paid but upon transferring, ſo 


no neceſſity of a tender; and we having ſhewn that the de- 
fendant was not there to perform his agreement, that is enough 


to intitle us to our action. 


4. Here the day is material, and might therefore very pro- 
perly be made parcel of the iſſue. 


Chief Juſtice. Aſign ſignifies no more than a perſon ap- 


pointed to accept ; and he being authorized to require and 


Pays ſurely that is enough to impower him to receive it. 
The notice is ſhewn to be for him, how elſe could it be a 
requeſt to him to do the act, which the declaration ſhews 
was made ? | 

The payment of the money is not a condition precedent, 
but a concurrent act; and if the defendant had been there, 
the plaintiff muſt have laid down his money, though not fo as 
to part with it till transfer ; and ſo it was held in the caſe of 
Turner v. Goodwin. 


As to the replication, conſider, if the defendant ſays he 
did it on a day ſooner than he was obliged, whether it is not 
enough to ſay he did not do it on the day he pleads he did; 
for it muſt be taken he had waived the benefit of any longer 
time. 

It was ſpoke to a ſecond time upon the former exceptions; 
and Fazakerley pro defendente, inſiſted, that the plaintiff 
ought not to haye fixed the day, but have left the defendant 
to his liberty of appointing which of the three days he pleaſed, 
ſince that time was given in eaſe and for the benefit of the 
defendant. | 


Sed per Curiam. The demand was made to have the ſtock 
at the time moſt for the defendant's advantage; and if it 


ſuited his convenience to do it ſooner, he might have given 
notice to the plaintiff, As to the plaintiff's not ſhewing a 
tender, we think that ought to come from the defendant by 


way of excuſe, that he was there ready to have transferred, 
if the plaintiff, ar any body for him, had been there to have 
paid the money. The notice as it is laid is well enough with- 
in the meaning of the contract, for it muſt be a notice left 


for him, if what the declaration ſays be true, that notice 


was left at his houſe, requiring bim to transfer the ſtock. 


As to the exception taken on the former argument to the 


replication, 


« # A 4 
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replication, the court did riot much debate it ; becauſe ad- 1 
mitting it ill, yet then the plea was ſo too, and it muſt con- [ 461 ) ' 


ſequently come to be adjudged on the goodneſs or badneſs of 
the declaration. 


The plaintiff had judgment, which was affirmed in the 
Exchequer-chamber and Houſe of Lords. | 


Oates verſ. Robinſon, $i 


1 PON a trial in ejectment a caſe was made, on which g. Whethet 


the ſole queſtion was, Whether after an extent upon a there 1 2 
ſtatute into one county, and a /iberate returned and filed, the een 


g another county 
conuſee can have any other extent into another county ? without a total 


Serjeant Cheſhyre argued, that he might. At common law Dill Rep, gi 

there could be no execution againſt lands, but in the cafe of 

the crown ; and when it was given in the caſe of the ſubject, 

he was to extend all the lands, or elſe the tenant where part 

only was extended, might defeat it by audita querela: 3 Co. 

14. 2 Inft. 296. And where the lands lay in ſeveral coun- 

ties, there was a neceſſity for ſeveral extents and /iberates. © 

Mo. 524. 2 Cre. 506. | 


There are many precedents before the 32 H. 8. c. 5. ſome 
where the extent went into ſeveral counties for the whole 
debt. Co. Ent. 296, 297. which indeed is the propereſt way, 
becauſe the judgment 1s intire ; and others into one county 
for ſo much-of the debt, into another for another part, and 
into a third for the reſt, Raft. 596. Dy. 162. 208. Mo. 24. 
2 Cro. 246. 2 Bendlow 57 Dalt. 29. 1 Sid. 194. 2 Roll. 
r. 469. pl. 6. 482. pl. 16. Fitzh. Execution, 40. So it 
is plain, that before the ſtatute 32 H. 8. c. 5. we might have 
had this extent. | | 


And as to that ſtatute, the queſtion will be, whether it has 
altered the law in this reſpe& ; which it has not, becauſe that 
ſtatute gives a remedy only in the caſe of a total eviction, 
which this is not, for this is only a further carrying on and 
perfecting, the firſt execution. The ſcire facias is given only 
to the party who is evicted out of all, but that is not the 
plaintiff*s caſe, and therefore he muſt ſeek his remedy as he 
could by law before the ſtatute. And in the petty bag there 
are abundance of precedents to this purpoſe, the practice hav- 
ing never been diſputed till this caſe. 5 

Reeve contra. I agree this caſe depends upon the law as it 
ſtood before the ſtatute 32 H. 8. and I take the law to be, 
that it is not the return of the ſheriff, but the acceptance of 
the party, that hinds him in this caſe. Will any body ſay, 
that after an extent of all the lands of the debtor in one 
For l. 30 county, 
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county, a ſubſequent purchafe of lands in the ſame- county 
can be taken in? No body can ſay it, and yet it is certain, 
if the, purchaſe: had been after the acknowledgment and be- 
fore the extent, it might have been extended ; and Why 
ſhould there be any difference as to lands in another county? 
The rule in the Regi/ter t52. 2: is, that in the cafe of ex- 
tents into ſeveral counties, each muſt recite the award into 
the other county. The precedents of the debt's being divi- 
ded, are an argument that if the firſt execution had been for 


the whole debt, it would have concluded the party. Dy. x62. 


2 R. 2. 5. 5. 15 H. 4. 14. ö. 2 Cro. 338. 1 Lev. 92. 
3 Lev. 269. Lutw. 429. In 2 Keb. 314. this very caſe is 
cited, and ſaid to be ill. | 


There cannot be Per Curiam. We are all of opinion, that if the prayer of 


'2 new extent 
into another 
county, unleſs 
prayed at the 
time the farſt 
iſſued, 


Cuſtom of the 


city of London, 
that none but 


an extent into the ſecond county was entered at the time the 
firſt extent was taken out, then the ſecond extent will be re- 
gular, otherwiſe-not. N. B. Upon application to my lord 
chancellor, he gave them leave to enter the prayer nunc pro 
tunc, ſo this court made no rule, but it went off upon pro- 
poſals of going to a new trial. And the cauſe went down to 
trial, and a verdict for the plaintiff, ſubject to the judge's 
opinion, who on hearing counſel, ordered the paſtea to the 
plaintiff. And a writ of error being brought, and no good 
bail put in, the plaintiff had his execution. 


+... Fazakerley ver. Wiltſhire. 


Uror a habtas corpus to the mayor of London's court, 
the cuſtom of London is returned, that the porterage 


free porters ſhall from any veſſel on the river, and meeterage of corn, roots, 


carry corn, &c. 


good. 


Ec. imported or exported, belongs to the city upwards from 
Staines Bridge to London Bridge, and downwards as far as 

Vendal in Kent; and alſo another cuſtom to make bye-laws, 

confirmed by Richard the ſecond, where any of their cuſtoms 

wanted remedium congruum. my” 

That in the 18th year of king James the firſt, a bye-law 

was made by the corporation, That the corn porters ſhould 


be a company, with twenty-four aſſiſtants, who were called 
free porters, Who ſhould work at a particular ſettled rate; 
and that none but the free porters ſhould intermeddle in 
% importing or exporting any corn, Toots, c. within the 


& bounds mentioned in the cuſtom; on pain of 20s. for 


* every offence, (except in time of danger or urgent neceſ- 


e ſity, or in the caſe of bona peritura) the forfeiture to be 
* recovered by action in the name of the chamberlain, and 


four hundred porters are appointed for the future. 
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That the free porters have ever ſince uſed and exerciſed tis [ 463 ] 


bye-law, till the defendant intruded by carrying of barley, 
though a free porter was preſent, per quad fortisfecit 205. 
which the plaintiff as chamberlain is intitled ad exigendum et 
babendum, and for which he ſues in the mayor's court. 


Paſ. 6 Geo. it was argued by 


Serjeant Pengelly pro defendente, againſt a procedendo, and 
that the return be filed: 1. Becauſe it is informal in ſetting 
out the claim. 2. Becauſe the cuſtom was ill. And then, 
3. The bye-law muſt fall of courſe. Or, 4. Though the 
cuſtom ſhould be good, yet the bye-law is ill, my; 


1. This is a franchiſe ſuppoſed to be veſted in the body 
politic, and therefore ought to be claimed by preſcription, 
being perſonal. 2 Roll. br. 579. pl. 2. Hob. $5. the dif- 
ference between a preſcriptian and cuſtom is, that one is per- 
ſonal, and the other local, and to be alledged in an inſenſible 
thing, as a place. 4 Co. 32. 6 Co. 62. 1 Inft. 113. And 
the conſtruction of them is very different, becauſe it is ſuffi- 
cient if a cuſtom is reaſonable, whereas a preſcription muſt 
have a lawful commencement. Dav. 32. 6 Co. 50. ö. And 
it is likewiſe laid in an abſurd, manner, that they have time 
out of mind been called by ſeveral names, and yet claim the 
porterage as belonging time out of mind to a body called by 
the preſent name. Dy. 279. Nor have they averred any in- 
tereſt in the port, ſo as to raiſe a merit in themſelves for what 
they claim. . 


2. The cuſtom is unreaſonable, and ill. 


1. Becauſe it deprives a man of that natural right which he 
has, to. employ one which he knows and can truſt, and 
obliges him to make ufe of a perfect ſtranger, whom he may 
not be fafe in truſting. And it tends to no good end, as the 
preventing of fraud, becauſe when people are at their liberty, 
to employ any body, they will for their own ſakes take care 
it is a truſty one. £5, 7 | 


2. Becauſe it is not confined to the carriage of goods as a 
trade, but extends even to what a man brings from his own 
rden in the country for his private uſe in town. 1 Noll. 

Abr. 561. pl. 4. Hob. 189. | 
3. The city does not appear to be at any expence in re- 
pairing the port, ſo this is not a toll for the uſe of the port, 
which perhaps might acequnt for the reaſonableneſs of its 
commencement. 1 Ven. 71. 1 Sid. 464. 1 Mod. 47. 
104. 2 Lev. 96. Raym. 232. In the caſe of Cudden v. 
Gilſtrup, Trin. 12 M. 3. upon the cuſtom of weighing at 
30 2 the 
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the city beam, it was poſitively averred, that the city kept a 
key, and had proper officers for the receiving of goods. 


[ 465 ] 


4. Becauſe it extends to places out of the limits of the 
city, and you cannot take notice what they are, as you do 
on a writ of error. Salk. 269, 1 Ven. 196. Pal. 44. Bye- 
laws will not bind out of the limits. 3 Mod. 158. Jones fir 
T. 144. And then if it goes too far, and is void in part, it 
will be void in the whole, for a cuſtom is intire. Hob. 189. 


+ This is only a bodily labour, where no ſkill is required, 
and therefore it is unreaſonable to deprive the other freemen 
from exerciſing this buſineſs by themſelves, or their ſervants ; 
and no length of time can make good an unreaſonable cuſ- 
tom. 1 Roll. Abr. 559, pl. 6. Davis 32. 11 Co. 86. 
8 Co. Wagoner's caſe. In the caſe of the mayor of Win- 
cheſter v. Wilks, Paſ. 4 Ann. it was held, that a right to 
trade could not be taken away without a conſideration. Salk, 
203. 


3. If the cuſtom is ill, the bye- law will fall of courſe, be- 
cauſe it is not only liable to the ſame objections, but to others 
alſo. For, $52 | 


4. The bye-law itſelf is ill. 


1. Becauſe jt exceeds the cuſtom, which is only te and 
from ſuch places upon the river, whereas the bye-law prohi- 
bits the landing, carrying up and down from one ſhip to an- 
other, and to warehouſes near adjoining to the port. And 
by the clauſe which ſettles the wages, it appears they go as 
far as Cheapſide. | 


2. It is not reſtrained to the carrying goods for hire, but 
even where the owner carries his own, which is highly un- 
reaſonable, 1 Noll. Ar, 364. pl. 6. Mo. 576. 591. 


The merchant or the public have no benefit by this. 
Mb. 13 V. 3. Lewis's caſe, An act of common council, 
that none ſhould uſe dancing that was not free of the company 
of muſicians, was held - void, becauſe the party could not 
compel them to admit him. 5 Med. 104. Here we cannot 
oblige a free porter to work, ſo. this goes in deſtruction of 
trade, and ſuch bye-laws have always been held ill. Pali. 
395. 2 Roll, Rep. 391, _ . RF. 

The city ought not to impoſe. a penalty for breach of 
their own franchiſe. Would not a cuſtom that cattle depaſ- 
turing upon my common ſhould be forfeited, be held ill? 


5. This is a great incumbrance to trade: the merchant is 


to let a meeter know his goods are ready to be landed; this 
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is. to be ſignified by him to one of the rulers, who is then, 
and not otherwiſe, to appoint a porter, | 


Mr. Solicitor-general contra. The firſt objection goes to 
all the returns from the city of London, which are all by way 
of cuſtom, as in Wagoner's caſe. This amounts to a pre- 
ſcription, being in the caſe of a body politic, which has 
perpetuity, and then the calling it a cuſtom will not alter the 
cale. TI he manner of claiming does not import that the city 
have had no more than one name at any time, for a corpora- 
tion may have ſeveral ; and ſo it is enough to ſay, this fran- 
chiſe has been in them time out of mind by either of their 
names. In the caſe of the qug warrante, the preſent name of 
mayor commonalty and citizens was only mentioned. 


As to the merits. The general queſtion is, Whether this 
bye-law be good, ſo as to ſupport this action? and as on the 
one hand the court will not ſuffer us to uſurp a juriſdiction 
we have not, ſo on the other hand it will not deprive us of 
any legal privilege we have, 4 
I agree this bye- law is in reſtriction of trade, 1. By way of 
excluſion of ſtrangers, and 2. By regulation for public con- 
yentence, both which I ſhall ſhew are proper and good. 1. 
The queſtion is good; 2. The bye-law has purſued it, 


1. As to the cuſtom in reſtriction of trade, there are three 
ſorts : 1. Reſtraints where there is no one of the trade. Re- 
gift. 105. 2. Only partial, where ſome are ſuppoſed to uſe 
the trade. Sir William Jones 162. 3. As to thoſe wha 
are expreſsly alledged to uſe the trade, which is our caſe, and 
there every member is preſumed to receive a benefit. Cro. 
El. 203. 2 Bulft. 195. MH. 22 H. 6. 14. 2 Brownl. 177, 
8 E. 3. 37. 8 Co. 125. Which are all caſes of reſtriction 
in particular diſtricts for the benefit of perſons uſing the 
trade, and yet theſe are as much againſt the common right 
of the public. This cuſtom and bye-law have been __ 
allowed. I Had. 4 123. Cudden v. Eaſtwick was again 
the employer; and there indeed it was held ill, becauſe he 
could not know who was or who was not a free porter; but 
yet it was not diſputed as to the power of appointing porters, 
„„ 

1. It is objected that this reſtrains bodily labour, and that 
too in a buſineſs for which no {kill is required. Anſwer : 
Whether it be an art or not is never the meaſure, but the 
conſideration is the right of the perſons, as in the caſe of the 
Grayeſend- boat. | 


2, It is faid here is no conſideration, becauſe the city is 
not obliged to provide porters, Anſwer ; That is _ hs 
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the nature of the cuſtom. It is ſtated that their officers have 
done it, and that amounts to ſaying they have maintained 
officers. The defendant might have given fuch a matter in 
evidence, and it would have been a ſufficient excuſe. ' 22 H. 
6. 14. the caſe of a mill, and in the Graveſend boat cafe there 
was no conſideration expreſſed. Co. Ent. 641. Rafe. q. b. 
591. | Hearn 83. Brownl. Red. 63. 1 Brown's Ent. 68. 


3. It was faid here are not porters enough. This is an- 
ſwered by the power lodged in the mayor and aldermen to in- 
creaſe the number: but that is a matter of fact not before 
the court. | | 5 | 


4. That the owner is reſtrained from carrying his own 
oods. Anſwer : He 1s not excluded, being tacitly excepted, 
ro mercede ſhews it was intended only to take in the carry- 
ing by way of trade. And in Wagoner's caſe it was ſaid, that 
making candles to be ſpent in a man's own family was not 
prohibited. | 
5. They ſay they have no recompence. But ſurely this 
objection is very, hard after ſo long an enjoyment, when the 
circumſtances which firſt eſtabliſhed it are forgot. There were 
many tenures kept on foot, though people were at a.loſs how 
to account for them. It muſt be ſuppoſed this was created 
by compact between the founders of the city and the firſt 


* 


traders. 


6. This binds ſtrangers. Do not all excluſive cuſtoms do 
ſo! And they are no otherwiſe uſeful than as they do ſo. 


7. They fay it extends beyond the limits of the city. An- 
ſwer: The whole diſtrict appears to be within the port of Lon- 
don. I Roll. Abr. 557. Calth. 115. But that will not deſtroy 
the cuſtom. Indeed without the cuſtom the bye-law would be 
void, according to the caſes cited, which are alt of bye-laws. 
The cuſtoms of London are all confirmed by. parliament, 
and though J agree that extends only to good cuſtoms, yet it 
ſhews of what conſideration the cuſtoms of London are above 
thoſe of other places; and a particular regard has been al- 
ways had to them, as appears in Wagoner's caſe 126. 2 Rall. 
Rep. 277. This very cuſtom is averred in the return to 
have been confirmed by parliament, 


2. The bye-law has purfued the cuſtom ; it follows the 
words of it, ut then it iy fad e eee 


1. That the city have made themſelves judges in their own 
cauſe. But are there not not many reſolutions in favour of 
theſe bye-laws? And was there not a penalty too in the caſe of 
the city-beam? and yet it was allowed, becauſe no inconve- 

* | nience 
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nience would follow, ſince the court may judge of the rea» 
ſonableneſs of the penalty. 1 Lev. 16. 


2. It is ſaid the freemen of the city are excluded. But 
is not this done in full common- council, where their own 
conſent is implied? And why may not they conſent to part 
with any branch of their privilege ? 10 | 

3. They tell us, it binds foreigners out of the diſtrict. 
Anſwer : It is done by cuſtom, and that according to Wa- 
ner's caſe is good, even in the caſe of a private benefit. 
The bye-law can only be void pro tanto as to what ariſes out 
of the city, as in the caſe of an award. 2 Ven. 23. This 
carriage appears to have been in London, and fo within a part 
of the bye-law that is good : and this anſwers another ob- 


jection, that the bye-law exceeds the cuſtom, for this is na 
caſe within the exceſs. | 


The inconveniences in this caſe are anſwered by the excep- 
_ which warrants a carrying by the non-members in ſuch 
cales. 7 U : 

The cuſtom therefore we ſay is good, and well purſued by 
the bye-law : that the further proviſions will not infect what 
is conſiſtent with the cuſtom ; and even thoſe proviſions will 
be good under the notion of bye-laws for the regulation of 


trade : this is a caſe within the cuſtom, and therefore we pray 
a procedendo. 


Pengelly replied. It has not been ſhewn, and I rely upon it, 
"that the merchant ought not to be obliged to employ theſe 


porters, when he has no means to compel them to attend 
and do the buſineſs. b 


Curia adviſare vult. And it was ſpoke to this term upon 
ſome of the objections that ſeemed to have moſt weight with 
the court. | 5 

Wearg, for the city. One objection is, that this is to re- 
ſtrain a man from the uſe of his bodily labour, to which every 
one has a natural right. But is not the cuſtom to reſtrain 
the exerciſing a trade by one not free allowed ? And is not this 


more reaſonable? If a man is not to uſe an art which he has 


been ſeven. years in learning, and perhaps not able to turn his 
hand to any thing elſe, ſurely he may be reſtrained from one 
fort of bodily labour, and apply himſelf to another. 


But the great objection is, that the cuſtom as here laid ex- 
tends itſelf out of the city. It does indeed appear to go be- 
yond the walls, but what we rely upon is, that the liberties 
of the city and their ſuperintendency on the river of Thames 
Extends 0 Staines Bridge to Yendal. 14 E. 2 Lib. re- 
gum antiquerum 256. cited in Stow. 35. It appears the wo 
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tices in Eyre fitting in London took cognizance of a matter 
ariſing upon the river of Thames ; the defendant pleaded 
to their juriſdiction, et juſticiarit dizerunt quod aqua Tha. 
meſie perti net ad civitat” London \uſque mare, et fi velit re- 
Jpondeat.' ꝙ E. 4. p. 2. m. 7. It appears the King had grant. 
ed to the earl of Pembroke power to build 'a' wear in the 
Thames, but upon the complaint of the city it was repealed 
with the declaration, quod de antiguo jure habent wives Lon- 
don ſuperviſum et gubernationem aqua Thameſis ad pontem de 
Staines. Stow 37. makes mention of them, and the re- 
cords themſelves are ſo. 1 Roll. Abr. 557. the very limits now 
in-queſtion. are declared. And in Scaccario, 3 Foc: I. Ro, 
89. Co. Ent. 535. The attorney-general confeſſes the claim 
of the city to a juriſdiction on the 'I hames between Yendal 
and Staines Bridge. 


The claim is confined to the port of London, which is an 


| averment, that the port extends ſo far, and the court will in- 


tend the port to be part of the city, as in the caſe of a bridge 
it has been done. 1 Lev. Bernard v. Bernard. The cuſtom 
of the city that their traders may fet up in any part of the 
kingdom extends beyond the city, and yet that has been al- 


lowed. 1 Med. 79. 1 Saund. 311. The cafe of the Grave- 


ſend waterman extends all the way between that town and 
London, | 


C. J. I am of opinion that both the cuſtom and bye-law 
are good, notwithſtanding the objections that have been ta- 
ken: I ſhall not go over them all, becauſe the opinion of 
the court has been given as to ſome of them upon the former 
arguments. | 3 | 1 *- 

A A cuſtom to reſtrain trade in a particular place is good; 
and ſurely much more ſo, where the reſtraint is only from 
bodily labour in one inſtance, than where it prevents a man 
from exerciſing an art he has been a long time in learning. I 
think the cuſtom is good, as it is a convenience to the public 
and that there is an equivalent by the obligation the cityis under 


to provide porters ; if they do not, I am of opinion an action 


will lie, as in the common caſe of a ferry; neither is the 
merchant obliged to rely on an action only, for he may cer- 


[ 469 ] tainly employ who he pleaſes if the free porters do not attend. 


The convenience to the merchant is very great, in having 
perſons ready to aſſiſt him as ſoon as he comes into port, 
and ſo he is not obliged to go and ſearch for porters who are 


"ſtrangers to him. 


As to the objection about the extent, I think it is fully an- 
ſwered by the ancient records that have been cited, and above 


all by the confeſſion of the attorney-general, which-is of more 


weight 


| Dates OY 
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Weight than any of the reſt, ſince it cannot be imagined that 
the king's" attorney would confefs a juriſdiction againſt the 
crown, which the city had not the cleareſt right to. We 
Muſt take the port to be within the limits; or if it went be- 
ond the limits of the city, yet I do not ſee how this cafe can 
4 diſtinguiſhed from that of the Graveſend watermen. The 
cuſtom of meetage extends as far, and yet that has never 
been queſtioned upon this account; | 
There is no doubt but a-bye-law may be good in part, and 
void for the reſt; for where it conſiſts of ſeveral particulars, 
it is to all purpoſes as ſeveral, bye- laws, though the proviſions 
are thrown together under the form of one. I am of opi- 
nion there ought to be a procedendo. Powys J. accord.” 


Eyre J. The reaſons on which the other cuſtoms of meet- 
age and weighing at the city beam have been allowed, will ſup- 
port this; becauſe an action will lie, if the city do not provide 
porters. Corporations or public bodies are preſumed to diſ- 
charge their duty in caſes of this extenſive nature better than 
any private perſons can. Et per Forteſcue J. If this was an 
inconvenient cuſtom, it would have been complained of be- 
fore ſo long an enjoyment. The caſe of carts was allowed, 
to prevent nuiſances; and we may put this upon the ſame 
foot. In Cudden v. Eaſtwick the cuſtom was allowed, and 
only determined, that it was ill to lay a penalty upon the mer- 
chant. I think it is enough to ſay, that it does not appear 
that this cuſtom extends itſelf out of the port, though it is 
plainly- confined to it, and we muſt take notice of the extents 
of ports. Does not the cuſtom for trying felonies commit- 
ted in Middleſex at the Old Bailey extend itfelf through the 
whole county of Middleſex ? Per Curiam. There mult be 4 
procedendo. g | | 

Trix. 2 Geo. 2. Robinſon v. Webb, the ſame return was 
made, and upon my motion a procedendo was granted with- 
out argument, the point having been ſettled the ſame way in 
C. B. on a ſolemn argument. Paſ. 13. Ges. 1. Ludlam v. 
Bradley, | TRY 
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Dominus Rex verſe Inhabitantes de Warminſter. 


A 2 7 "THE ſeſſions return an order of two juſtices for the re- 
— —— moval of J. S. whereby it appeared, that after the 


before 3 & 4 ſtatute 1 Fac. 2. c. 17. and before the 3 & 4 M. & M. c. 
W. & M. 11. J. S. had been hired into the pariſh of Warminſter, and 
had lived there as a ſervant for forty days, which the two 

juſtices adjudged had gained him a ſettlement. And now 

Mr. F NN moved to quaſh the order, becauſe it did not 

appear that J. S. had given notice; and the ſtatute of 1 Jac. 2. 

1s expreſs, that the forty. days are to be accounted from giving 

Certiorari to notice in writing; and beſides the certiorari ſhould have gone 
Te as or _ to the two juſtices, and not to the ſeſſions, becauſe it did not 
tices may be di. appear any act had been done at ſeſſions, either to confirm or 
rected to the reverſe the order. As to this laſt matter, the court held that 
Ss 9 the order was well returned by the ſeſſions. And Mr. juſtice 
wem. Eyre ſaid, it had been ſo determined already, for the juſtices 


| are ſuppoſed to return all the orders they make to the ſeſſions, a 
8 where they are to be recorded. And as to the other part of | 
[C471 ] the caſe, it was held well enough without notice, for the 

| intent of that was only to give the pariſh an opportunity of ; 

| ſending away perſons that were removable ; but that is not F 
the caſe of hired ſervants or apprentices, who are irremova- | 

ble; ſo that requiring them to give notice, is requiring them - 


to do a vain thing; for as to themſelves, it can be of no 1 
4 | > __nefit 
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nefit ir in mag it a better or a fironger ſettlement, and as to 
the pariſh, they can do nothing upon it, either to eaſe or dif- 
charge themſelves. 


Between the Parithes -of chewton and N 
Martin. 


To Juſtices make one order for he aa of two Though the pa- 
different families, and the ſeſſions upon appeal quaſh ande 9 
the order for inſufficiency : and to maintain the order of ſeſ- rent D 
bons, Reeve objected to the order of two juſtices, that though way be need 
the pariſhes are the ſame in both caſes, yet the removal of vy the Gp, 

two families by one order is ill : for ſuppoſe the removal of dependent he | | 
one is legal, and the other illegal, and there is an appeal to demenu. i 
the ſeſſions as to both, and the order is confirmed as to one, 1 
and reverſed as to the other, What is to be done in that caſe 
25 to caſts? the ſtatute of 8 & g 3. c. 30. giving coſts to 
the pariſh in whoſe favour the appeal 1 is determined, and now 
the appeal will be determined in favour. of neither, and of. 
both ; it cannot be ſaid that the order is reverſed, becauſe it 
ſtands good as to part, and it cannot be ſaid tg be confirmed, 


becauſe it is not held good as ta the whole, 


Eyre and Forteſcue juſtices were of opinion, that the order 
was ill; giving this further reaſon, that the party removed 
had a right to appeal, for it may be he was removed from | 
his own eſtate, and then upon his appeal it will conſequently » 

raw ayer the other matter, in which perhaps the parties on 3 
all ſides acquieſce. The chief juſtice ſaid he had not fully 
conſidered it; but his two brothers being clear that the order i 
of the two , juſtices was ill, and the counſel for maintenance £ 
ef that order refuſing to refer the whole matter to the judge Y 
of aſſize, he pronounced the rule, T. the * of ſeſſiong | W 
ſhould be confirmed. We e 01 Ma E 


"'Yiears ver. Worth, 


22 _—_ | 5 4 
\HE wiſe libelled i in the Spiritual-court for 0 which Word] tants« 
appeared on the libel to be ſpoken in London *; the e = 
words were (ſpeaking to the hutband) « You are a cuckoldy N LE | n 
old rogue, and was cuckold by à porter.” And againſt a don. 1 
prohibition Lut. 1039. was urged, that the cuſtom of Lon - = 
don extends only to the word whore, and words that only . 47² To 
import a woman to be ſo, are not within the cuſtom. Sed tota: +: 


1 contra 3 ar ane have been often W where 


* 2 U p. OE en bc- — ee 
254 the 
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* the words are tantamount Batchelor Y. Dennis; Evans V, 
Jones, 55 9 1 Cre. in B. R. Kilburn v. Podger. 
And in the principal cafe a prohibition was granted. 


Dominus Rex verſ. Caywood. 
| : 1 


The premunire ＋ E defendant being convicted upon the late act of par- 
8 3 liament, of being the projector of an unlawful under- 
leaves a power taking to carry on a trade to the North Seas, wheteby many 
in the court to of his majeſty's ſubjects had been defrauded of great fams of 
eee money, came now to receive the judgrrient of the court, 
& Geo. 1. e. 18, which was prayed by Mr. attorney general, upon the ſta- 
* 107 gal tute of præmunire; whereupon the counſel for the de- 
n, 29% fendant argued, that the late ſtatute had not tied up the 
hands of the court from pronouncing any milder ſentence, 
if any fayourable eircumſtances could be laid before them; 
but had left a diſeretionary power in the court to puniſh, as 
— words are) for a common nuiſance; und if they thought 
fit, that then the party ſhould likewiſe ineur any of the pains 
and penalties ordamed by the ſtatute of premunire, And if it 
ſhould be taken otherwiſe, 'it could be to rio purpoſe, that the 
firſt clauſe of fining for a common nuifance was inſerted, 
when the judgment of præmunire alone would reach every 
thing that the party could have to anſwer any fine. 
To this it was anſwered by Mr. attorney and ſolicitor, 
that the whole judgment in a pr emunire might ſtand, and yet 
there might ſtill be ſome uſe for the clauſe about nuifances, 
where part of the judgment might be to abate the nuifance, 
and the party convicted may be likewiſe ſet on the pillory or 
whipped, which is no part of the judgment againſt one con- 
victed upon the ſtatute of præmunire. And they ſaid the 
word any in the ſtatute was the ſame as all; if he is to incur 
i any of the pains and penalties, that is every one, __ 
= 324377 Adjournatur. And the laſt, day of the term the chief 
and impriſoncd Juſtice declared the opinion of the court, that they had a diſ- 
during the cretionary power to inflict all, of only ſome, of the penaltics 
W ÄẽͥTQ (oingg 90s ol bot I TL 
L 473 ] Dominus Rex verh Mendez, 
A fat com- PON exhibiting articles of the peace againſt the de- 
2 2 U fendant, it was objected by Mr. Weng, that the fact 
may bes g bund Wherean the proſecutor grounds his apprehenſions of danger 
for articles of appeared to be committed before the act of grace, and par- 
the peace. doned thereby; and the crime by that being gone, it muſt be 
| conſidered as never done; and the court never demands 
ſecurity of the peace barely an a man's ſwearing he goes in 
danger of his life, without laying. ſame fact before the 1 * 


MienazLlMAS TERM 8 GEO. 


that it may appear to be ſuch a metus, qui cadere poſſit in 
conflantem virum. $A EG 


Sed per Curiam. Suppoſe. it was threats only, would not 
they be a ground for articles, though they are nat puniſh- 
able? Though the fact is pardoned, yet it may be inſtanced 
for an inducement to us to believe the defendant a dangerous 
perſon. The defendant entered into a recognizance to keey 
the peace, 


Edwards verſ. Carter et ab. 


T HE defendant and another were partners in the trade of a Where the pro- 
brewer, and the plaintiff: ſupplied them with malt, for ceſs is agaiat 
which they neglecting to pay, the plaintiff ſued out a bill of cauſe of cients | 
Middleſex, and arreſted Carter, who at the return of the writ and one oaly 1 
put in bail. before a judge; but the other partner could never Tf = 
be arreſted : whereupon the plaintiff, without taking any no- 3 — 

tice of the proceedings upon the bill of Middleſex, takes out fore thers * 
an original agamft both partners, and qutlaws them. And be *"y *orivee 
now Strange moved, that the outlawry as to Carter might be n 
reverſed at the plaintiff's expence, becauſe he had proceeded 


to outlawry againft one that was preſent in court, 


Upon the motion the court made a rule to ſhew cauſe ; and 
ſaid, it was ſuch a contempt, that they ordered an attachment.  _ 
vii. And Wearg pro quer coming to ſhew eauſe, infited, , x 
that the other defendant not appearing upon the bill of Mid- | { 
dleſex, it was impoſſible for the plaintiff to go on upon it wit A 
any effect; and as to taking the original againſt | both, tar 
was neceſſary, becauſe it was a joint contract. Sed per Cu- Þ 
riam. Though you could not proceed on the bill of Mid- 
dleſex, and though it was neceſſary to join the other, wha 
could not be arreſted, with the defendant, in the fame ori- 

ginal, yet you could not go on to outlawry againſt him: 
you ſhould have outlawed one only, and then you might have 
come and declared upon the original, that Carter, together 
with A. B. his late partner aſſumpſerunt ſuper ſe; but the 
proceeding here is altogether irregular, becauſe the party was 
in court, and had done every thing in his power to put the 
plaintiff in a fair way of recovering his debt: he could not 
appear or file bait- for the other partner, becauſe an afiort 
would lie againſt him for doing it without authority. The 
court ordered the outhawry to be reverſed, and the plaintiff ta ; 

pay coſts, on the defendant Carter's apearing to the original, ö | 
and diſcharged the attachment part, . T [ 
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Where the de- 
fendant is in 
cuſtody, the 
declaration 
mult be deli- 
vered to the 
turnkey, and 
not into the of- 
Ace, 
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Groenhouſe ver/. Cleever. 


Tur defiant being in cuſtody for wint of bel, ft 


the ſecond term moved for a ſuper ſedeas for want of the 
plaintiff's declaring, which was gppoſed by Mr. Reeve; be- 
cauſe though no declaration had been delivered to the turnkey, 
according to 4 &-5 I. & M. c. 21. yet there had been one left 
in the office in time; and this he ſaid would be enough to prevent 
the defendant's diſcharge, though he could not be obliged to 
plead to it, or let the plaintiff take a regular judgment, And of 


tis opinion was the ſecondary, who informed the court, that 


a ſuperſedeas is never granted, till the clerk of the declarations 
has certified there is no declaration againſt him in the office; 


which certificate would be uſeleſs, if the delivery of a decla- 


ration into the office be not ſufficient to prevent a diſcharge 


upon common bail. But the court upon conſideration granted 


Where a con- 
wiction of for- 
+ cible entry is 
quaſhed, the 
court muſt 


award reſtitu- 


tion. * 
C 
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Where an order 


of baſtardy is 


made originally 
Ext ſeſſions (as it 


may) Q. If a 
A 


Id not be 
et out, 8 


bn By ſupenſedeas, taking the delivery of a declaration to which the 

© © defendant was not obliged to plead, and on which the plaintiff 

could not ſigii a regular judgment, to be no delivery at all, 
bn te f * ö | = : ; 


os 


Dominus Rex werſ. Jones. 


A Conviction of forcible entry was quaſhed for the old ex- 
ception of meſuagium''/roe-tenementum ; but the reſti- 
tution was oppoſed, on an affidavit that the party's title 
(which was by leaſe) was expired ſince the conviction. The 
court ſaid, they had no diſcretionary power in the caſe, but 
were bound to award reſtitution on-quathing the conviction. 
Däominus Rex verſe Cleg. | 

AN order of baſtardy was made at ſeſſions, (which was 
2 admitted to have original juriſdiction) and Mr, Denton 


objected, that it was not ſaid the defendant was ever ſum- 
moned or appeared ; and natural juſtice required, that, he 


| thould at leaſt have an opportunity to defend himſelf, 


C. J. I believe theſe orders made originally at ſeſſions are 
very rare, the uſual way being to bring the matter before the 
ſeſſions, by. way of appeal from the order of two juſtices. 


Nov if it ſhould be taken, that the order of two juſtices will 


be well enough, without their ſhewing a ſummons or ap- 
pearance; yet I think this caſe will fall under a very different 
conſideration.,., For in the other caſe the party has an oppor- 
tunity to relieve himſelf by appeal, whereas upon an original 
order at ſeſſions he can havè no opportunity to bring the 
matter to a farther examination; ſo that it is but %, hay 


woman's going behind his back, and ſwearing a baſtard upon 


him, 


A ww wi wi .,qDivTqz 6A 4 ww mn © 
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him, by which means the moſt innocent man in the world 
may be condemned. In the caſe of the Queen v. Simpſon, it 
was long debated, whether there ought not to have been 
a perſonal” appearance of the deer-ſtealer ; at laſt indeed it 


was determined, that a ſummons was ſufficient, but it was 


never offered to be ſupported upon the foot of not ſhewing a 
ſummons. So far from it, that exceptions. were taken to the 
manner of the ſummons, and the court delivered a ſpecial 
opinion as to them. Ante 44. Lord Raym: 1406. 

Eyre J. (abſente Powys.) It not appearing this order was 
made in the abſence of the party, I think we muſt take it to 
be a regular proceeding. And fo it was held in the cafe of the 
King v. Peckham, Carth. 406. The court ſaid, where a 
ſummons was neceſſary, they would preſume there was one, 
unleſs the contrary appeared; for all juriſdictions are pre- 
famed prima facte to act according to law. | 

Forteſcue J. It is certain that natural juſtice requires, that 
no man ſhall be condemned without notice; for which reaſon 
I think the order will be good, becauſe it does not appear to 
us that he had no notice: Are we to ſuppoſe the ſeſſions have 
proceeded contrary to right atid juſtice, and that too in a caſe 
where they have undouhted juriſdiction? In the caſe of 
ſervants wages the juriſdiction is given only in huſbandry, and 
yet orders have been held good, where it did not appear the 
ſervice was in huſbandry ; for the court ſaid they would intend 
it ſo, unleſs the contrary appeared. Salk. 442. 


C. J. I do not ſee to whit purpoſe we exerciſe a ſuperin- 
tendency over all inferior juriſdictions, unleſs it be to inſpect 
their proceedings, and ſee whether they are regular or not. 
I have often heard it ſaid, that nothing ſhall be preſumed 
one way or the other in an inferior juriſdiction. And as to 
the caſe of wages, it was always wondered at, and in my 
lord Parker's time it was actually contradicted, in the caſe of 
the King v. Helling. Ante 8. Adjournatur. Trin. 12 Geo. 
it was moved and confirmed without oppoſition. 


Pitt verſ. Coney. 


THE plaintiff recovered on a bottomree bond; and the 
= defendant brought a writ of error, but put in no bail; 


and the queſtion was on the words of the ſtatute, which are, hore muſt be 
11. 


bonds for the payment of money only. Et per Curiam. The 
contingency having happened, this is now in every reſpect a 
bond: for the payment of money only, and therefore there 
muſt be bail. | | | | 


Between 


: 
* hf & 


On error in ge. 
tion ſur bot- 
tomree bond 


N 
* 


- 
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* between the! Pariſhes * ecken on. Hinton 
* HhBlewet⸗ 


Where» perſon Ar Perſon ſettled at Hinton Blewet, had an 9 deſcended 
2 eſtate deſcen · to him in Wookey, whereupon the Juſtices ſend him 


debts ER hither as to the place of his laſt ſettlement. , Et per Curiam. 


— thither, he order quaſhed, for it is no ſettlement nor 9 
though if be ou hang if he ſhould go thither he could not be removed : 


there he would 


be a great . to ſend him away from a trade 
r bl 
ns in N. to N half an acre of toms cf: but a 


term. 


me hs Parithes of Landinaboe and Much Birch. 


ODER for removal of a female baſtard child from 
222 Landinaboe to Much Birch, wherein the fact. is Rated 


pick cone ſpecially, that Mary Wells had been lately removed from the 


removed from pariſh of Landinaboe to Much Birch Tread, being the 
— 3 w place of ho hs | ſettlement ; and that ſoon after, ſhe of her 
—— e A. and Own accord did ſecretly. return to the pariſh of L. from 
3s there deliver which ſhe was removed, 455 has been there ſince deliyered of 
— — a female baſtard child, which at the time of her removal ſhe 


tard is in l. Went with: and the juſtices ſend the balls to M. the ſet- 
tlement of the mother. 


N 477 J Fazakerley moved to qua the order, Wen, lle general 
ound that a baſtard is is ſettled at the place of its n. 
nich Was oppoſed by Strange, who cited Tyin. 1 Geo. be- 
tween the pariſhes of Tottenbæ and Newton Longville, where 
2 baſtard at A pending an illegal order of removal, 
was ſent back with the mother upon reverſal, and adjudged 
that the baſtard ſhould follow the ſettlement of the mother, 
Soi is Salk, 4 474 532. '2 Bulſt. 349 Et per Curiam, (ab- 
1 * C. J.) That caſe will govern this, and therefore the or- 
der muſt be confirmed. 


VN. B. This caſe was never well conſidered, for it went off 
without any debate, upon the anſwer given by the caſes 
Which I cited, and which ſeem to differ widely from the 
preſent caſe; for thoſe _ were all adjudged upon 
| the apparent fraud, in a. oving a woman big 
Vith child of a baſtard-; — tres the pariſh ſhould take 
advantage by their own ——— but in the preſent caſe, 

it is ftated that ſhe returned of her own. accord, which 
makes it no more than the camman caſe of a baſtard 
born in the pariſh of A. when the mother is ſettled in 
another pariſh; which ſettlement of the mother was 
never thought to be the ſettlement of the baſtard. 2 
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I do not ſee that it makes any difference, that ſhe return- 

to the 721 from whence ſhe was removed, any more 
than if ſhe had rambled into any other pariſh. 


Elwood ver/. Sir Godfrey Kneller. 


A reference to the maſter, he informed the court, that Rule = — 
it was neceſſary orie Mr. Holbech ſhould attend him: kalt, lo - ds wy 
and upon this the court was moved for a rule, which they the malter, 
were very tender of gratiting at all, but at laſt they made a 
_— ſhould ſhew cauſe, why he could not attend the 
m . 


« 


Combes verſ. Blackall, 


EBT upon a bond, non ęſt factum pleaded, and verdict Where the de- 
and judgment pro guer. To a ſcire facias on this ang NN 
judgment the defendant pleaded bankruptcy, and that the bar — ed 
cauſe of action accrued before: and on the trial it appeared, the firſt aflion, 
the bond was given before the bankruptcy, but the judgment Þ*.ſhall give 
vas after: and the judge who tried the cauſe being of opinion 3 1 * 
againſt the defendant, there was a verdict for the plaintiff. ment. 
And now in an action of debt upon the judgment, ſerjeant 
Birch moved, that the defendant might be diſcharged upon [ 478 J 
common bail, becauſe the bond, which was the foundation 
of the demand, was before the bankruptcy. Sed non alloca- 
tur. For per Curiam. We can look no farther backward 


than the judgment, and therefore there muſt be bail. 


Dominus Rex verſ. Liſter. 


PH E defendant married the lady Rawlinſon, and they Power of the 
= diſagreeing, a deed of ſeparation was executed, whereby haftend over 
ſome part of her fortune was made over to him, and the reſt e. 
ſettled for her ſeparate maintenance, In purſuance of this 

agreement they lived ſeparately for ſome time, till Mr. Liſter 

thought fit to ſeize on her, as ſhe came out of church, and 

hurried her away to ſome remote place, where he kept her 

under a guard, till her relations found her out, and brought - 

a habeas corpus, by virtue of which ſhe came before the court. 

And all this matter appearing, and that he declared he took 

her into his power, in order to prevail with her to part with 

fome of her ſeparate maintenance; the chief juſtice declared, 

and all the reſt agreed, that where the wife will make an un- 

due uſe of her liberty, either by ſquandering away her huſ- 

band's eſtate,” or go into lewd company, it is lawful for th 

huſband, in order to preferve his honour and eſtate, to lay 

ſuch a wife under a reſtraint. But where nothing of that ap- 


EF Vol. I. 3Q pears, 


The charge 
againſt the 
indorſor may 
be laid ſe. 


cundum teno- 


rem of the in- 


dorſement, 
ageinlt the 
drawer ſe- 
cundum teno- 
rem bill. 


[ 479 ] 


- © the whole may be reje 
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pears, he cannot juſtify the depriving her of her liberty : that 


there was no colour for what he did in this caſe, thefe being 
a ſeparation by conſent, And therefore they diſcharged. the 
lady from her confinement, and being deſired to bind the huſ- 
band from attempting the like for the future, they refuſed to 
do that ; but however intimated to him that they ſhould 


bear. a heavy hand over him, if. he acted contrary to the de- 
clared opinion of the court. eee NJ 


1 


* Smallwood verſ. Vernon. 


the defendant became chargeable with the payment of the 
money ſecundum tenorem of the indorſement. The defen- 
dant upon oyer of the original, pleads in abatement, that the 
charge againſt him ought to be according to the tenour of the 
note, and not of the indorſement. And Strange pro def. in- 
ſiſted that it might be, that the indorſement appointed the mo- 
ney to be paid at a different time from what is mentioned in the 
note; which are terms that the indor ſor cannot lay upon the 
party who made the note. Suppoſe the note be payable iſt May, 
ſure the ee to whom it is given cannot ſay; I appoint the 
contents of this note to be paid to J. S. upon 1ſt April. Or 
if he ſhould, yet the other will not be bound to pay it till 
May. And if he is charged according to the terms of the 
indorſement, his only remedy muſt bez to traverſe the being 
charged otherwiſe than according to the tenour of the note. 
And as to the qhje&idn, that in cdunts upon promiſſory notes 
there is no occaſion to lay any expreſs aſſumpſit, and therefore 

hed ; he anſwered, that where the 
pleadet does not rely upon upon the firſt part of the cafe he 


makes, but goes on further and alledges other matter, he by 
chat gives the other ſide an opportunity of traverſing the laſt 


Sed per Curiam. There is no occaſion to pray in aid of 


that objection here, where the action is againſt the indorſor ; 
it is true he cannot lay a charge upon the giver of the note 
in a manner different from the terms of it; but he may charge 
himſelf if he pleaſes, for every indorſement is the ſame as 
3 a new note; and if the note be payable rſt May, and 
the indorſement appoints it to be 1ſt April, as to the indorſor 


this is a promiſſory note payable 1 April. If this was an ac- 


5 8 
OL, SE by original in B. R. and declares againſt the de-. 
fendant as indorſor of a promiſſory note, and after ſetting 
out the note and indorſement, he goes on, that virtute inde 


tion againſt the giver of the note, there might be more in the 


objection. Reſpondes oufter agard. 


— 13 


Preſton 


| 


oy 
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Preſton verſ. Lingen. 
1 N ejectment on the deviſe of lord Coningſby, the plaintiff Trial at bar 
Lm 


1 moved on the common affidavit of value, for a trial at og, Fans. 
bar, which was oppoſed by the defendants on another aſſida- 
vit, that they ſeverally held but ſmall parcels of lands by dif- 
ferent titles; and this is putting it in the power of the plain- 
tif, by joining ſeveral together, to bring the owner of but 
55 per annum, to the bar. Sed per Curiam. There muſt 

ve a trial at bar, for if the plaintiff makes but one title to the 

whole, he has a right to join them all together. It was 

moved that the leſſor, having privilege, might name a good 

plaintiff to be liable to coſts ; but the court denied it with ſome 
reſentment, ſaying it had been often attempted, and as often 2 
ere N r be 


5 


| Anonymous, 

N a motion for an attachment, the chief juſtice declared, Sheriee 

| that all the judges (on conſideration) had reſolved, that e baff ang 
the ſheriff could not take bail on an attachment, but a judge attachment, 
at his chamber might. | | 2 


Mich. 13 Geo. Rex v. Bentley. Reſolved accordingly. 
Wot Cary ver ſ. Webſter. 


At Guildhall, coram Pratt C. F. [ 480 ll 


"—_— defendant was a clerk of the South-Sea company, 
and took in the payments, on the third ſubſcription : the i, paid 0s 
Plaintiff paid him Oo“. and he by miſtake never entered it fervant and he 
in the book, but however paid it over to the company. And miſapplies it, 


the chief juſtice ruled that no action would lie againſt him. r 


Where money 


his remedy 


That if he had not paid it over, the plaintiff would have had againtt the ma { 


his option, either to charge him or the company; as in the We ſervant a 
| Clection. 


common caſe of payment to a goldſmith's ſervant, who does 
not carry it to the account of his maſter, the party has an elec- 
tion to go againſt either : he may charge the ſervant, becauſe 
till the money is paid over the ſervant receives it to his'uſe; 
or he may paſs by the ſervant and make his demand upon' the 
maſter, becauſe the payment to the ſervant is made in confl- 
dence of the credit given him by the maſter, wh 


3 Q2 
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> 


Atwood verſ. Dent. 


Ne In Middleſex, coram Pratt C. J. 1 
The party who HE plaintiff called a witneſs, who was ſet aſide upon an 
nels may call 1 exception taken by the defendant. But afterwards the 


him afterwards, defendant himſelf thought fit to call him, and then the plain- 
tiff oppoſed his being examined. But the chief juſtice or- 
dered him to be ſworn, for he is a good (nay a better wit- 
m— ) for the defendant, though heis not to be admitted againſt 
m. . 8 


Dickenſon et ur verſ. Davis. Ibid. 


In an re by huſband and wife, for an aſſault on the 
huſband and wife, and on Not guilty the defendant would have-given in 
prite, the de- | evidence, that the man had a former wife ſtill living, and 
general iſue then the defendant could not be guilty of ſuch a beating for 
mam not bed» Which the plaintiff was intitled to damages ; and Not guilt 
troven the mar. does not go barely to fay I did not beat this woman, ur 
Tiage, did not beat the plaintiff *s wife, Sed per Pratt C. J. I can ne- 
ver allow it : you might have pleaded this in abatement, and 
then they would have had an opportunity to meet you upon 
— that queſtion ; whereas if I was to let you into it now, the 
honeſteſt couple in the world may be branded for adulterers. 


Moody ver /. Thurſton. 
At Niß prius in Middleſex, coram Pratt C. J. 


[ 481 ] 
AR of the com- Q the act for ſtating the debts of the army, the commiſ- 
Oey to ſioners have power to call the officers and agents before 

ating the debts | 92 F 7 
of the army, them, and if it appears there is any money due from one to 
coneluſive evi- the other, the commiſſioners are to give the party a certi- 
Nehce. ficate, and he may maintain an action for the money as 

upon a ſtated account. The plaintiff now produced his cer- 
tificate; and the defendant offered in evidence his accounts, 
by which he ſaid it would appear, he had at that time no mo- 
ney in his hands; and beſides, the commiſſioners had never 
heard him, but on the firſt ' ſummons made the certificate, 
and refuſed to give him time to produce his accounts. But the 
Hil. ſequen* on chief juſtice would not let him into this evidence, being of 


4 7 2 opinion, that the certificate was concluſive, 
were all of the | , 9 | 8 | 


ſame opinion. 


, 85 Dominus 
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Dominus Rex ver/. Gray, 


At the Old Bailey. 


ONE of the ſervants in the houſe opened his lady's cham- 
ber door (which was faftened with a braſs bolt) with de- 
ſign to commit a rape: and C. J. King ruled it to be bur- 
glary, and the defendant was convicted, and tranſported. * 


Dominus Rex verſ. Vincent et a, Ibid. 
T.. CTMEN T for forging a will relating to perſonal 
f 


eſtate ; and on the trial a forgery was proved, but the de- 
endants producing 2 probate, that was held to be concluſive 


evidence in ſupport of the will, + 


Dominus Rex wver/. Burton, Ibid, 


T: HE defendant came to town in a chaiſe, and before he 
got out of it he fired his piſtols, which by accident kil- 
led a woman; and King C. J. de C. B. ruled it to be but 
manſlaughter, | 


* 


Statford verſ. Neale, ä 
Paſ. 3 Geo. rot. 183. 


RR OR on attachment ſur prohibition, wherein the 

plaintiff declares, by the laws of Ireland no tithes ought 
to be paid twie in one year, or for cattle fed with hay where- 
of tithes have been paid, or for ſtuble, &c. That he was 
ſeiſed of certain lands for which he had paid tithes, and yet 
the defendant libelled againſt him as being rector, and intitled 
to two thirds of the tithes of certain bullocks and horſes de- 
paſtured upon the land, for which tithes have been paid as 
aforeſaid ; and that he was proceeding againſt him, though 
he had alledged all this in his defence. 


The defendant as to the contempt pleads Not guilty, upon 
which iſſue is joined; and for a conſultation, that as to two 
intire parts of the tithes of the agiſtment of thoſe lands he is 


de 8 hr th — 
— — W > „ 2 9 * 8 „ * Lad a Dre. od rr A 14 


— 


Ry the ſtatute of 12th Ann. c. 7. If any perſen ſhall enter into the man- 
fion houſe of another by day or night, without breaking the ſame, with an 
intent to commit felony; or being in ſuch houſe ſhall commit any felony, and 
ſhall in the night-time break the {aid houſe to get out, he ſhall be guilty of 
burglary, and ouſted of the benefit of clergy, in the ſame manner as if he had 
broken and entered the houſe in the night-time, with intent to commit felony. 


+ Vide Poſt. 70g. the caſe of the King and Rhodes. VE 
: ) intitled 


Burglary, 


Kelyng 67. 


A will relating 
to perſonal 
eltate cannot bg 
ſaid to be forg» 
ed, alter pro- 


bate granted, 


Manſlaughter 


L 482 } 


la probibition 
the contempt is 
but form, and 
the jury need 
not give any 
verdict about 


it, 
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intitled to them as rector, and therefore libelled ; and tra. 
verſes, that for all the time aforeſaid the cattle were fed with 


hay for which tithes had been paid, and only in meadows 


1 3 


that had been tithed: upon which iſſue is joined and found 
with the defendant in the words of the traverſe: on this the 
King's Bench in Ireland award a conſultation, upon which 
error is brought, and the general errors aſſigned. 


Mr. Solicitor- general pro querente in errore took ſeveral ex- 
ceptions. 


1. That the traverſe to the merits of the ſuggeſtion was 


"immaterial, for it ought to have been to the refuſal of the 


lea, which is the foundation of ſending a prohibition, and 
it is not any want of juriſdiction. 2 Co. 45. a. Cro. EF), 
511. The judge below might have tried whether the beaſts 
were fed with hay of which tithes had been paid. 


2. If the matter was properly traverſable, yet the traverſe 
is too narrow; for it is, that during all the time they were 
not ſo fed, and ſo is the verdict, whereas they ſhould have 
anſwered to every part of the time. 2 Townſ. Jud. 174. 
F. N. B. 54 . | 


3- The traverſe is a negative pregnant, that the beaſts were 
not fed with hay that had paid tithes, and only in mea- 
dows which had bęen tithed that year; all in the conjunctive, 
whereas theſe being ſeveral matters ought to have been ſepa- 
rately traverſed. 1 Roll. Abr. 640. pl. 12, 13, 14. Yelv. 
86. It amounts only to ſaying both facts are not true, but 
yet one of them may. A negative pregnant isa denial with 
an inſinuation of another affirmative, as en dona pas per le 


fait implies a parol gift. Cro. Fac. 505, 560. And this ex- 


ception goes likewiſe to the verdict, for that finds both the 
ſame way; when if one was true, the plaintiff will be excuſed. 
12 E. 4. 6. Bro. Iſſue 39. And the difference lies between 
the affirmative and negative propoſition. | 


4. There is no verdi as to the iſſue upon the contempt, 
which is a diſcontinuance, 1 Roll. Ar. 8or. pl. 4. 802. bl. 
7. And it isnot barely an impertect verdict. 3 Lev. 55. Trel- 
paſs for a coat and mantle, and a ſpecial verdict as to one, and 
none as to the other; held ill. Co. Ent. 459. the precedent 
,,,, 


5. The defendant in his plea does not go for a conſultation 


us to every thing in the libel; whereas the conſultation is 


awarded generally for the whole. 1 Book of Judg. 97. A/h. 

376. 2 Town. Jud. 107. 172, 17.3, 174, Hid:61. 5 Co. 66, 

iat cale, * 24A? 5 * C We | $4 
fs 0; 6. After 
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6. After the judgment quod nil capiat per billam, there is 
no eat inde fine die. 1 Roll. Abr. 771, 772. pl. 26. Cre. 
Fac. 439. 1 Keb. 488. 1 Book of Jud. 102. 


7.. The quantity demanded in the plea is uncertain, being 
for two intire parts, but does not ſay whether thirds or tenths. 
Now that ought to be certain, for the plea is in nature of 
a count, being a ſuit for a conſultation, ; 


Cheſhyre ſerjeant contra. 1. We have followed the words 
of the allegation, as to the refuſal of the plea. 2 Co. 45. 
fays, it is but form and not traverſable. 


2. I did not hear the anſwer. 


0 3 The traverſe is in his own words, and we could not 
divide them by ſeveral traverſes. 


4. In the caſe of treſpaſs there never is any verdict as to 
the vi et armis. 1 H. 7. 19. Salk. 346. And in the cafe 
of Sumner v. Acton in Scaccario I took this very exception 
in treſpaſs, and it was over- ruled; and yet that is in a point 
material, becauſe the king is intitled to his fine of 6s. 8d. 


5. The general award of a conſultation can only go ta 
what is covered by the plea, | 


6. Eat inde fine die would not be proper, becauſe there may 
be another prohibition, Nor is it neceſſary here, where the. 
plaintiff claims nothing. L 


7. The incertainty in the quantity is nothing in the tempo- 
ral courts: their proceedings below are more looſe than ours; 
they libel for words et eis ſimil': for ſuch a ſum of money, 
aut eo circiter. 2 Lev. 193. 2 Roll. Abr. 298. 2 Lev. 
73. 1 Mod. 182. Fine for two parts of a manor. 1 Leon. 
115. And 13 Co. 58. explains it, that two parts are two 
thirds,. three parts three fourths, Oc. 


Mr. Solicitor-general. The caie of treſpaſs is different, for 
there finding the juſtification is a denial of the force, but here- 
a verdict upon the merits is no denial of the contempt. 


C. J. The incertainty of the demand in their proceedings 
is no objection in a caſe within their juriſdiction, as to which 
their law is the rule. The refuſal of the plea need not be 
traverſed ; the material point being, whether tithes are paya- 
ble or not. I think the traverſe good, in denying it as the- 
plaintiff alledges it ;. but there does ſeem to be a. difference 
between the caſe of a treſpaſs and the contempt. 


Eyre J. In demurrers the contempt is never anſwered, for 
that is but form, and a modern introduction, it being the 
courſe before Queen Elizabeth's time to fue out a ſcire facias 
guare non fieret breve de conſultatione. Co. Ent . 2 Co. 
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46. Archbiſhop's caſe, has no eat inde fine die ; nor can it 


be neceſſary, becauſe inde would refer to the contempt, and 
that is only matter of form. 2:4 


Forteſcue J. I think the incertainty is no objection, and 
as to the contempt it is but form, and the jury is never charg- 

 Adjournatur. And this term | 

| Reeve pro 3 in errore, Waiving all the exceptions 
which on the former argument the court inclined had nothing 
in them, mentioned only three, which he inſiſted on. 


1. The praying a conſultation for two integral parts, with- 
dut diſtinguiſhing whether thirds, fourth, &r. 8 


2. The plea extends to lands not mentioned in the libel, ſo 
the award of the conſultation in hac parte goes to the whole; 


and a conſultation cannot be granted for a matter not in ſuit 
below. 

3. But the objection he principally relied upon was, that 
there was no verdict as to the ifſue joined upon the contempt. 
It muſt be agreed, that if the verdi& does not go to all the 


material points put in iſſue, it will be error, 3 Lev. 39. 55. 
_ {which the court agreed) then the nature of this contempt is 


to be conſidered. In a prohibition both parties are actors, 
the plaintiff for damages, and the defendant for a conſulta- 
tion, and no body can ſay but the proceeding after a prohi- 
bition is a damage, an injury to the plaintiff. 1 Cro. 559. 
1 Jon. 447 2 Roll. Abr. 516. 575: And therefore in 
1 Vent. 348. 359: 362. 2 Jon. 128. a judgment was reyer- 
ſed for want of alledging a venue where the praceeding was, 
and Jones cites two precedents, Paſch. 3. Car. 2, and Paſch. 
22 Car. 2. ; : iis dt tho ate 

. Pengelly ferjeant contra. When two parts are demanded, 
it cannot be underſtood otherwiſe, than that one only remains. 
It is allowed in ejectment, 1 Leon. 155. 1 Mad. 182. 13 Co. 
58, 59. In fines and formedons. | 


> 2. The conſultation can go only to what lands are com- 
prized in the libel, and therefore in hac parte is confined to 
that; or if it ſhould go farther, yet as it can give no new 
authority to the court below, it ſignifies. nothing. Hob. 119. 
3. As to the contempt, every body knows it is but form, 
ws like the caſe of the vi ef is in treſpaſs. © 1 Saund. 81. 
Parl. Caf.” 201. where the cauſe is determined on a demurrer, 
there never was any inſtance of inquiring into the contempt. 
x Totonſ. Jud. 101, 102, 103. 105, 106. RH. 491. 1 Saun. 
140. 143. Co. Ent. 450. 4. 457. b. 467. 4. Lutv. 1072, 
wi | . 1403+ 
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3043. 1052. 2 Townſ. Jud. 172. 2 Co. 43. Cro. Elix. 
12. 
; Chief Juſtice. The general rule laid down is certainly 
right; that it will be error, if the verdict does not go to all the 
material parts of the iſſue : and therefore the queſtion is truly 
ſtated, whether this be material or not. Now as to that, con- 
ſider what is the deſign of the party's declaring in prohibi- 
tion; it is only to ſee whether the court below ought to pro- 
ceed farther, and not whether they have proceeded ; for that 
is a matter alledged for form fake, that there may be a de- 
mand of damages, to give it the requiſites of a ſuit in law; 
but in fact we all know it is a fiction, for they never proceed 


of proceeding : beſides if this exception ſhould prevail, it will 
avoid almoſt eyeryjudgment in prohibition. As to the other 
two objections, 1 think there is one anſwer for both ; that 
upon the whole it appears, the court below ought to proceed 
upon the libel, and the conſultation doth not enlarge their 
juriſdiction. Powys juſtice accord”. | 


Eyre Juſtice. The only point in prohibition is, whether the 
court below ſhall be admitted to proceed. Formerly this 
was determined by a ſcire facias quare non fieret breve de con- 
ſultatione, and then it lay upon the inferior court to ſhew 
they had a juriſdiction. But in eaſe of them this method of 
ring was introduced, and that puts the plaintiff to thew, 


» 


that the court below has not a juriſdiction. 


The conſultation does not depend on the prayer of the plea, 
but upon the libel, and is only giving them a power to pro- 
ceed upon the libel, without any regard to the pleadings upon 
the declaration. As to the contempt, it is merely fictitious; 
for does any body think we would not puniſh the judge if he 
ſhould The caſe where no venue was alledged is 


after the firſt motion, and we muſt take notice of the courſe 


1486 ] 


widely different, for there the point was tried; and if they 


do try it, no doubt it muſt be in the ſame manner as all other 
iſſues are tried. | £7 | Ov e 
Forteſcue Juſtice. I do not think duas partes are two thirds, 
they may as well be fifths. But the true anſwer is, that the 
libel is two thirds. And it matters not what the party prays 
in his plea; In Co. Ent. there is a precedent, where the judg- 
ment is guad fiat canſultatio, and that the judge ſhall proceed 
in iſta cauſa. The ſame anſwer ſerves for the ſupernumerary 
lands. As to the contempt, I concur with the reſt, for ſince 
the precedents are both ways, we muſt adhere to them which 
tend to ſupport the judgment. The judgment affirmed, 
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: h Gag | plaintiff | 


A copybolider : PON Not guilty in ejectment for copyhold lands in 
ex parte mater= W/ Middleſex, a caſe was made at Niſi prius for the opi- 


na deviſes to his . | 
heir, who dies mon of the court. 


before admit. That Hugh Hunt, being ſeiſed in fee of the premiſes in 
tabges he lands queſtion, married Jane the widow and relict of John Triggs 
ible to the heir the leffor of the plaintiff's great uncle. That after the mar- 
= the part of riage, Hugh Hunt ſurrendered the premiſes to the uſe of his 
tne mother will, and afterwards deviſed the fame to Jane his wife and 
her heirs, and died without iſſue by her ; after whoſe death 
Jane was admitted, and likewiſe ſurrendered to the uſe of het 
will, and deviſed the ſame to Jane Day her daughter and heir 
by her firſt huſband John Triggs, and'to her heirs for ever, 
and ſoon after died. That Jane Day, before admittance, 
made her will, and thereby gave the premiſes to the defen - 
dant in the words following: * Item, I give and bequeath 
all my freehold, and alſo all my copyhold eſtate, which I in- 
« tend to ſurrender to the uſe of this my will, lying in Edming- 
ton, in the county of Middleſex, unto my couſin Thomas 
% Triggs (the defendant) for and during the term of his 

“ natural life; with remainder over.“ That after makin 
the will, and before any court day, Jane the deviſor died, 
having never ſurrendered to the uſe of her will; but the de- 
fendant, who is the deviſee, is notwithſtanding admitted un- 
Ihe leſſor of the plaintiff claims the lands, as couſin and 
heir of Jane Day, (via.) as grandſon and heir of Thomas 
Triggs, elder brother of John Triggs, father of the ſaid Jane 

; Day. And tlie defendant claims under the deviſe. © © 
[ 488 ] Short pro puer, argued, 1. That the deviſe by Jane Day 
to the defendant is void for want of a ſurrender to the uſe of 
; her will; and, 2. That the leſſor of the plaintiff, who is heir 
at law to Jane Day, is, therefore well intitled to the lands 
whereof no diſpoſition was made by his anceſtor, 


I, That 
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1. That the deviſe is void. The nature of a copyholder 
appears in 1 Int. 57. b. and he is called tenant by copy of 
court-roll, becauſe all the evidence which he has of his title 
are the rolls of his lord's court, by which copyholds may be 
transferred from one to another, as effectually as freeholds 
may by deed. And he enjoys the method of paſſing his eſtate 
by the court- rolls, in lieu of the power which a frecholder 
has to alien his land by deed; for if a copyholder aliens by 
deed, it is a forfeiture. 4 Co. 209. Litt. F 74. Alienare 
(ſays my lord Coke) eſt alienum facere, that is, in legal under- 
ſtanding, when the eſtate paſſes out of one into another, and 
that cannot be unleſs there appears ſome eyidence of the 
right's being changed upon the rolls of the court. A copy- 
hold is not deviſable but by cuſtom ; for the ſtatute of Hen. 8. 
of wills relates only to freeholds, and doth not extend to copy- 
holds ; ſo that a bare deviſe of a copyhold will not paſs the 
eſtate, as it will of a freehold. Cro. Car. 44. And as a copy- 
holder has not ſuch power to deviſe as a freeholder has, ſo 
likewiſe he cannot exchange his eſtate by parol, as a freehol- 
fer could, for lands in the ſame county at common law ; but 
is obliged to ſurrender the ſame int6'the hands of his lord, to 
the uſe of him with whom he exchanges. So is 1 BA. 200, 

I Inſt. 50. a. e ee N | 
The law. will not ſupply a defect in a title againſt the heir 
at law, but will conſtrue every thing in his favour ; and there- 
fore a ſurrender to the uſe of this will ſhall not be ſupplied, 
ſince that will be to the prejudice of the heir at law. Salk. 187. 


2. The deviſe being void for want of a ſurrender, the leſ- 


ſor of the plaintiff has a good title as heir at law to the devi- 


ſor. And if it be objected to him, that he is not heir on the 
part of the mother; I anſwer, that theſe lands are not de- 
5 Nendible to the heir of the part of the mother: for though 
they came to Jane Day by her mother, yet the courſe of de- 
ſcent was altered by the ſurrender and deviſe made to her by 
the mother, under which the lands veſted in her as a pur- 

chaſer, and not as heir by deſcent. That a ſurrender will 
alter the courſe of deſcent, is proved by this, that if there be 
two jointenants of copyhold lands, and one ſurrenders to the 
uſe of his will and dies, by this the jointure is fevered, and 

the ſurrenderee is in from the ſurrender, by which the land 
is bound. Co. Litt. 59. b. 2 Cre. 100. Cro. Eliz. 717. 
And yet a bare deviſe would not take away the right of ſur- 
. vivorſhip. .. So in the caſe at bar, the ſurrender and deviſe 


Was a complete conyeyance to Jane Day; and though ſhe 


died before admittance, yet her heir ſhall not be prejudiced. 
1 Vent. 260. 3 KA. 328 4 Co, 221 , Dy. 291. 6, 
244 3 2 2 Sid. 
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1 Salk. 188; 
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2 Sid. 61. 37 (Contra Nelu. 144. Pop. 127. that the 
grantee, of ſuch a ſutrenderee ſhall not be admitted.) | 
The courſe of deſcent being therefore altered, and the de- 
viſe, to the defendant void, the heir at law; of the part of the 
father has a good title, and therefore he prayed judgment for 
the plaintiff. SOIT M3 BY en.. 

Darnall ſerjeant contra. Agreed the deviſe would not paſs 
the eſtate to the defendant,- without' a ſurrender to the uſe of 
the will; but his poſſeſſion would be a good title againſt the 
leſſor of the plaintiff, who muſt recover upon his own 
ſtrength. He can have no title as heir to Jane Day, becauſe 
he is not heir of the part of the mother; for as he argued, 
Jane Day took the lands as heir by deſcent, and not as a pur- 
chaſer under the deviſe. And that for theſe reaſons: 


1. Becauſe her title by deſcent is more worthy tlian one 
by purchaſe; and where two rights meet, the elder or wor- 
thier is to be He rig 2. Becauſe the deviſe was void, be- 
ing made to the heir; and therefore ſhe ſhall be adjudged in 
by deſcent, which is moſt for her advantage. 1 Roll. Abr. 
626, Sal 241, 242+ 3. Becauſe admitting the deviſe was 
well made to the heir, yet in this caſe it is not completed 
by her admittance under it, as it ought to be ; for before ad- 
mittance ſhe could be no purchaſer, and then the leſſor could 
not be heir to her as a purchaſer, becauſe his anceſtor was 
never ſeiſed. 1 Roll. Abr. 627. pl. 9. 

Jane therefore took by deſcent as heir of the part of the 
mother; and the leſſor being only heir of the part of the fa- 
ther, can have no title, ſince the lands remain deſcendible to 
the heir ex parte materna. : 


Chief Juſtice, The deviſe without a ſurrender will not paſs 
the eſtate. to the defendant, but his poſſeſſion will be a good 
title againſt the leſſor of the plaintiff, if Jane Day took as heir 
by deſcent : and that ſhe was in as ſuch is plain, becauſe the 
ſurrender to her never took effect for want of her admittance ; 
and fo ſhe had no good title as a purchaſer, but her title by 
deſcent was complete. She had her election of two rights; 
one veſted immediately, and the other not before election; 
ſhe died before election, and therefore that which veſted muſt 
take effect: and then the courſe of deſcent was not altered, 
and the heir of the part of the father can have no title. Ad- 


Journgtur, And this term, 


Pratt chief juſtice delivered the reſolution of the court. The 


 copybold to the caſe in ſhort is this. It was the eſtate of Hugh Hunt, who 


heir is void, and 


he is in by de- 


ſcent, 


married Jane Triggs, and by ſurrender and will deviſed it to 
Jane and her heirs. Jane ſurrendered it to the uſe of ww 
k REC, | = WII. 
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will, and deviſed it to her. daughter Jane Day, who before 
admittance deviſed it to the ere and died without 55 70 
ſurrender or admittance. i 

As to the defendant, there is no ue in | him for want of 
an admittance of Jane Day, and alſo for want of a ſurrerider 


to the uſe of her will; and therefore the matter reſts upon 


what title the leſſor of the plaintiff. can make ; and if he e 
none, the defendant muſt have judgment. 


And the title which the leſſor makes is this: ſays he, I am 


the couſin and heir of Jane Day, i. e. I am the grandſon and 


heir of Thomas Triggs, the elder brother of John Triggs, 
who was her father; and this being a void deviſe to the de- 
fendant, I am intitled to the eſtate as heir at law, 


And it is true, and is fo ſtated in the caſe, that the leſſor is 
heir at law to Jane Day,' that is, on the part of the father ; 
but the objection is, that theſe lands are deſcendible to the 
heir ex yy materna; and if they be, then the leſſor has no 
title. 


And in order to ſee what heir theſe lands are to goto, it is 
to be conſidered under what title Jane Day took the eſtate ; 
whether ſhe was in by purchaſe or by deſcent, If ſhe was in 
by purchaſe, then the leſſor muſt take them as heir to her: 
but if ſhe took by deſcent, he has no title, becauſe he cannot 
make himſelf of the blood of the firſt purchaſer Jane Triggs, 
who was afterwards married to Hunt. 1 Il. 12. b. is ex- 
preſs, that he muſt be of the blood of the firſt purchaſer. 


And we are all of opinion that Jane Day took by deſcent, 
and conſequently the lands remain deſcendible to the heir ex 
parte materna. 


Jane Day was heir at law to her mother, who ſurrendered 
the eſtate to the uſe of her will, and deviſed it to her daugh- 
ter in fee; that is, ſhe gave her ſuch an eſtate as would have 
deſcended to her without the will. 


Conſider it firſt upon the ſurrender ; that we all know was 
only an inſtrument by which the lord took nathing, and the. 
eſtate notwithſtanding remained in the ſurrenderor ; this 1s 

lain from Cre, Elix. 441, where the tenant made a ſecond 
urrender, and it was adjudged for the ſecond ſurrenderee, 
upon the bare ſurrender ; therefore nothing paſſes, and the 
lands will deſcend notwithſtanding. 


The next thing to be conſidered is the will, Quid operatur 
by that, to prevent the courſe of deſcent ; and we hold that 
to be of no force in this cafe. A deviſe to the heir is void, 

1 Roll. Abr. 626. becauſe he has a better and more worthy 


ttl by deſcent, This rule holds as well in the caſe of copy- 


holds 


"v9 
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holds as frecholds. Indeed where the will deviſes the eſtate 


in a. different manner from what it would have deſcended in, 
it will be good: this is ſo notorious, that inſtances will de 


needleſs. 
If Jane Day wal: laim by the will, that title was never 
complete for want of an admittance. That plainly ſhews her 


election to be in of her more worthy title by defcent. That 
was a complete and a perfect title, but the other was not : 
Salk, 590, and for this the caſe of Abbot v. Burton is ſtrong in point, 

where a man ſeiſed in fee of lands which deſcended to him 
of the part of the mother, levies a fine to ſeveral uſes, with a 
remainder to his own right heirs; and it was reſolved, that 
this remainder was the ancient uſe, and the heir ex parte ma- 
terna ſhould have it. The cafe of a tepiſrient is certainly 
as ſtrong as a ſurrender to the uſe of the will. 


The daughter therefore taking by deſcent, and the mother 
being the firſt purchaſer ;] the leſſor, if he chims any thug, 
— make himſelf heir to the mother, which he is not, 2nd 
poplequently the defendant muſt-have 1 
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Sir Philip Torke, Knt. Solicitor-General. 
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Martin verſ. Wyvill. 


JN Trinity term laſt, the plaintiff delivered a declaration 
upon a ſtock-jobbing contract, with an imparlance to Mi- 
chaelmas term, and then upon a demurrer to the replication 
the book is made up, and after the firſt of November it was 
made a concili um, and the plaintiff had judgment i before 
the end of the term; and the day before the end of the 
term that rule is diſcharged, and an »/terius concilium to this 
term ; at the firſt return of which the defendant comes in 
and pleads as puis darrein continuance, that the contract is 
not regiſtered» according to the act of parliament ; where- 
upon the plaintiff makes a ſpecial entry of the continuances 
from the firſt day of Michaelmas term to that day when it 
ſtood in the paper, and ſo on to the laſt day of laſt term, and 
then again to the firſt day of this term. And now Wearg 
moved to ſet aſide the plea, becauſe not pleaded after the laſt 
continuance, the time for regiſtering expiring the firſt of No- 
vember, after which there are two continuances upon the 
roll before the plea comes in, whereas all pleas puis darrein 
continuance ſhould be pleaded before the next continuance 
after the fact happens; and as to the ſpecial entry here 
made, he faid, that indeed the common practice is only to 
enter continuances from term to term, becauſe that being 


ſufficient to prevent a diſcontinuance, the attornies for their 


own 
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dyn eaſe never enter any more; but yet in fact the party has 
2 right to enter all the continuances, the proceedings here 
being de die in diem. Beſides, the plea is falſe in fact, and 
that is another reaſon to ſet aſide a dilatory; the words of the 
act are, 'T hat ſuch memorial ſhall be figned by the party ;” 
and it is upon that they ground themſelves, for the contract 
E and in this manner, 'T his contract was made 
for the benefit of me William Martin, and has not been 
© compounded; which being all the plaintiff ”s hand writ- 
ing, that is a ſigning, though the name is not at the bottom, 
a cas Like the cafe of a will, which the teſtator writes himſelf, and 
by the teltator begins, I A. B, Se. and does not ſubſcribe it, yet that has 
himſelf needs been adjudged to be a ſigning. 3 Lev. 1. : 
* As to the point of the continuances, the court did not de- 
termine that matter: the C. J. and Forteſcue J. inclined 
that as the fact would warrant ĩt, every act of the court might 
be entered, and then the plea muſt be ſet aſide, as not com- 
ing in time; but Eyre J. (abſente Powys J.) thought this 
uncommon entry, which was to deprive the defendant of a 
== which in the common courſe of practice he would 
Where a plea be intitled to, ought not to be allowed ; however they did 
puis darreim mot determine this point, being all of opinion, that for the 
continuance is ſecond reaſon the plea ſhould be ſet afide as falſe, ſaying it 
put in, the court . a 
will immedi- Was @@ t experience at the aſſizes, to put the party to 
brely require verify ſuch a plea, before it is allowed; and if the party 
* does not give ſome evidence of the truth of it, the judge will 
N Þ51 reject it, and go on with the cauſe. And at another day 
Vide Hob. By Eyre J. cited As. $71. that a plea puis darrein continuance 
contra. could not be pleaded after a demurrer. The others gave no 
opinion as to this, but ſet it aſide upon the point of its being 
falſe in fact, without meddling farther with the continuances. 


Colborne verſ; Stockdale, 


The replication EBT upon a bond conditioned for the payment of 
 _ MOLD D I 550, Ehe defendant upon oyer pleads in bar, that 
material part of part of the ſum mentioned in the condition, ſcilicet 1 500l. 
833388 was won by gaming, contrary to the ſtatute, per quod the 
bond became void. The plaintiff replies, that the bond was 
ven for a juſt debt, and traverſes that the 1500/7. was won 
gaming, contra formam ftatuti modo et forma, as the de- 

5 fendant has pl The defendant demurs, and 
[. 494 Stange pro def. argued, that the replication was ill, be- 
| caule it makes the ſum parcel of the iſſue, and obliges the 
defendant to prove, that the whole ſum of 15007. was won by 
1 gaming; Whereas the ſtatute avoids the bond, if any part of 
| conſideration became due on tliat account: and he 4 5 
| | c 


- 
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the common caſe of a plea of payment before the day, where 

if iſſue is joined, and a verdict pro quer, there ſhall be a re- 
pleader, becauſe it leaves it open to a poſſibility, that there 
might be a payment at the day, and then the plaintiff could 
have no cauſe of action: ſo in this caſe, the finding that the 
whole ſum ot 1 500. was not won by gaming, will not 71l 
the preſumption as to a Jeſs fam. Beſides, the ſum is put 
iti only for form, and therefore within the reaſon of the caſe 
of Stallard v. Tims, the replication will be ill, for making it 
the ſubſtance 'of the iſſue. * ? 

Weary contra inſiſted, that the replication following the 
words of the plea, would be well enough ; and cited Dy. 
365: pl. 1. fot that purpoſe. Sed per Curiam. There is no 
colour to maintain the replication ; the material part of the 
plea is, that part of the money for which the bond was 
given was won by gaming, and the ſcilicet, /o much, is only 
matter of form, of which no notice ſhould be taken in the 
teplication. 2 | 
Wearg. Then admitting the replication to be ill, fo is their 
plea, and then the declaration muſt ſtand, and the plaintiff 
have judgment. | | 
For this my exceptions are, 1. That the words of the 
ſtatute are not purſued : the ſtatute ſays, the bond ſhall be 
void where it is given for money won by gaming, whereas 
the plea is; that the money for whieh the bond was given 
was won by gaming; and though in fact that may be the 
ſame, yet the N words of the ſtatute ſhould be purſued. 
Sed per Curiam. It amounts to the ſame thing, and is good 
to a common intent. 79 


2. The ſtatutè only avoids bonds given after the 1ſt of 
May 1711, and therefore the defendant ſhould ſhew this to 
beſo; and the time in the declaration (3d of September 
1720) will not be ſufficient, becauſe the bond may be given 
at a different time from what it bears date. 


Strange. The time is not mentioried as the date of the That which ap- 
bond, but that ſuch a day the defendant conceſſit ſe teneri, ITY 
which relates to the execution of it ; and therefore it appear- — 
ing upon the whole record to be ſince the ſtatute, it is the not be averred 
| Game as if it had been in the words of the plea. Et per Cu- gde Ples. 

| riam. The anſwer is right, and there is nothing in that ob- [ 495 ] 


3. The main objection he inſiſted on was, that it is not Where the de- 


ſhewn at what play or game the money was loft, and that feat th. _ 


ought to appear to the court, that they may judge whether was given tor 
it was füch gaming as is contrary to the ſtatute ; ſome peo money won by: 
5 Vol. I. e E. IT 3 8 2% * ple 


_—_ W Dy hs 
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gaming, he 


muſt ſhew what 


game they 
played at, 


[ 496 ] 


his action on a promiſe made 


* - . - * » 
ſtrator, and that was held an averment of his being ſo. 
Wit 1 7 t, 74 FAT Y# 1 
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ple call ſtock- jobbing gaming, and yet if it had appeared to- 
the court that there was no more in the caſe, they would 
not have determined. it to be a gaming within this a& of 
parliament. | | 


It may be ſaid, that concluding contra formam ftatuti is an 
averment that it was at ſuch a game as is contrary to the 


ſtatute, and then what game is not material: but the caſe 


in Dy. 363. is a full anſwer to that; for contra 52 ta- 
tuti being only the inference of the party, muſt be ſupported 
by premiſes, or it ſtands for nothing. 


Strange contra. I ſhall endeavour to anſwer this by ſhew- 
ing, 1. That it is not neceſſary to mention the game; and, 
2. That if it be, the words of the plea are ſufficient, 


r. As to the firſt, there might be ſome colour for the ob- 
jection, if the ſtatute had only made it penal to play at ſome 
particular games ; but here are added the general words, 


other game or games; ſo that it can anſwer no purpoſe what- 


ever to particularize the game, becauſe the bond may be void, 
and yet the money not be loſt at any one of the games enu- 
merated in the ſtatute : the fact of gaming is all that need be 
alledged, the mode and manner of it is only matter of evidence, 
of which the jury are judges ; and ſo it was ſaid in the caſe 
of Groenvelt v. Burwell, Trin. 12 V. 3. B. R. where in 
treſpaſs, the college of phyſicians juſtified under a convic- 
tion pro mala praxi in adminiſtering unwholeſome pills and 
drugs, whereby a woman died; and it was held by the 
court, that if the matter of the conviction was traverſable, 
even then the fact was ſufficiently alledged, without ſet- 
ting out what the drugs were, becauſe that was matter of 
evidence. 


It is likewiſe conſiderable, whether obliging the defendant 


to mention the game may not be a hard{hip ; for though he 


may be able to prove in general, that he loſt ſo much money 
at unlawful games, it may be impoſſible for him to diſtin- 
guiſh how much was loſt at hazard, and how much at 
picquet. | 
2. Admitting it neceffary to be particular, the plea is ſuf- 
ficient ; for if the ſtatute avoids the bond where it is given 
for money loſt at gaming, then the words of the plea, that 
the bond was given for money won by gaming contrary to 
the ſtatute, are an averment that it was ſuch gaming as is 
to the ſtatute. 1 Sid. 337. the plaintiff maintained 
— the defendant t admini- 


8 | 1 Beſides, 


Arn ; = 
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Beſides, this general way of pleading, that the money 
Was loſt by gaming contra formam flatuti, is agreeable to the 
entries where offences againſt acts of parliament are alledged, 
Co. Ent. 46. a. Raſt. Maintenance. 


C. J. I think the game ought to be mentioned in the plea, 
for it is matter of law, and not barely evidence; and the 
faying in general that it was contra formam ſtatuti, will not 
be ſufficient. Et per Eyre J. It is like the caſe of an uſurious 
or. ſimoniacal contract, where the agreement itſelf muſt be 
ſhewn ; and ſo it is likewiſe upon the ſtatute of Edw. 6. 
againſt the ſale of offices, where the particulars of the contract 
muſt be expreſſed. Et per Forteſcue J. In Lutw. 180. 
Clift. 187. The game is mentioned. The plaintiff had 
judgment. 


- 


Cary ver/. Jenkings. | 
1 debt for rent, Strange moved for leave to plead a tender Double plea. 
+ and eviction, which was granted. 

Dominus Rex verſ. Filer. 


n CTION on 5 Ann. c. 14. for keeping a lurcher conviction for 


to deſtroy game, not being qualified. keeping (only 
a lurcher gooc 


© he 
* 


Mr. Eyre excepted, that it is not ſhewn he made uſe of 
the dog to deſtroy game; and it may be, he only kept it for 
a gentleman who was qualified, it being common to put out 
.dogs in that manner. | 
Sed per Curiam. The ſtatute 5 Ann. c. 14. is in the diſ- 
junctive wy or uſe, ſo that the bare keeping a lurcher is an 
- offence, and ſo it was determined in the caſe of the King 
againſt King, Paſ. 3 Geo. B. R. which was a conviction for 
keeping a gun, and it was not doubted by the court, whether 

the keeping was not enough to be ſhewn, but the only 
queſtion they made was, Whether a gun was ſuch an engine 
as is within that ſtatute? and in that caſe a difference was 

taken as to keeping a dog, which could only be to deſtroy 
the game, and the keeping a gun, which a man might do 
for the defence of his houſe. The conviction was confirmed. 


Dominus Rex ver/. Gibbs. | [ 497 J 
NDICTMENT againſt the defendant for ſelling di- Inditment foe 
4 verſes quontitates cerviſie lupulatæ ( Anglice beer) diverſis quanftüef of 
fade ſubdit domini regis to the jury unknown, in unlawtul beer is too gee 
„meaſures; and on demurrer, va Bagh ner 
- | Fazakethy excepted, that it is not ſaid to whom the beer 
Was ſold ; and Sti. 186. an indictment quaſhed for that ex- 
2 > 3 8 2 ception. 


2 
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ception,' becauſe the defendant, if he ſhould be convidted, 
can never plead it in bar to a new indictment. Sed per Curiam. 
Tt is well enougli, the informer may not know the name of 
the perſon to whom it was fold; it is an offence, let it be 
ſold to whom it would: benen for fy murder of a perſon 
unknown i is good. 


Second exception. That diverſas quantitate; is too general, 
and the court cannot formi a judgment in what gegree to 
puniſh" him. Cro. Car. 80. 2 Roll. Abr. 80. pL. 14. 81. 
Ml. tout be quaſh +68 12 per Curiam. For this fault the ind ment 


| Adams verſ. Verelis. 


Borrowing of OF. a motion for common bail, it appeared to be a bor- 
| ook _ _ rowing of ſtock, and 'a promiſe td transfer the ſame 
- . 1 quantity at a future day. Et per Curiam. There muſt he 


bail, for this is a lending, and therefore not within the act, 
; which ſpeaks only of contracts for the ſale or purchaſe of ſtock. 


Py 


ME £2» 


Hominus Rex ver/; Sparling. 


bie Co VICTION' for profane curſing and ſwearing 
8 Ao ſets forth, that one William Collier came before the 
— 2 juſtice, and gave information, that one James Sparling of the 
mult be ſet out. pariſh of St. James Clerkenwell, leather-drefler, did within 
ag * Ceo. a. ten days laſt paſt, profanely ſwear fifty- four oaths, and pros 
c 7% fanely curſe one hundred and ſixty curſes, contra formam fla- 
wa tuti ; and the witneſs being ſworn, did depoſe the defendant 
ſwore tifty- four oaths and one hundred and fixty curſes, and 

the. defendant being ſummoned and heard, the juſtice ad- 


judged him to be' guilty of the premiſes, and to forfeit 217. 8s. 


| Muſt ſhew the Serjeant Darnall moved to quaſh the conviction, becauſe 
eee eee * . the penalty is at the rate of 25. per oath ; whereas the ſtatute 
33 "oa 6&7 VV z. c. 11. lays the penalty at 15.' only, where the 

[498 J offender is a ſervant, labouter, common | ſoldier, or ſeaman, 


naity ot 23, © and therefore it ſhould be ſhewn that the nnr is not 
axis ſuch a perſon. 4% e 


Baines contra. It appears by his addition that he is a leather- 
dreſſer. Sed per Curiam. That is not enough, he may be 
ſo, and yet he may likewiſe be a-ſoldier or ſeaman: in con- 
Vvicctions for deſtroying the game, it muſt be ſnewn that the 
Aeleleſendant is not qualified, becauſe otherwiſe the juſtices have 

no juriſdiction. So here to give the juſtice a power to adjudge 
the forfeiture * the rate 0 26. it muſt appear, that the de- 
fendant is not ſuch a perſon upon whom * ad is in- 
fiicted ln nb h 0 b. Wen ro 


* » " 
d | And 
of 34579 ; , ' \ 


— * : 
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And the court held the conviction nought for another ex- 
ception, that the oaths and curſes were not ſet forth; for 
what is a profane oath or curſe is a matter of law, and ought 
not to be left to the judgment of the witneſs : he may think  * 
falſe evidence is ſo : ſuppoſe it was for ſeditious or - blaſphemous 
words, muſt not the words themſelves be ſet out, be they a 
ever ſo bad, that the court may judge whether they are ſedi- 
tious or blaſphemous ? the witneſs here takes upon himſelf 
to ſwear the law, and it is a matter. of great diſpute amongſt 
the. learned, what are gaths, and what curſes: the caſe of 
Colborne v. Stockdale is freſh in every body's. me 
where we held the particular game o aght ta be ſet out, becauſe 


what is gaming is a matter of law. Ante 493: The convidtion 
was quaſhed *, 


Lord Bernard verſ. Saul. 


ON a motion for leave to plead double, the court declared, On non af- 
that on non aſſumpſit the defendant might give in evi- 232 
dence an uſurious contract, becauſe that makes it a void pro- n 
miſe; but in the caſe of a ſpecialty it muſt be pleaded. And ei 
on the trial the defendant was admitted to that evidence W_ | 


we iſſue, and the plaintiff was nonſuit. 
Dominus Rex verſ. Bickerton. 


ON 2 motion for an information for a libel in adyertiſing If a libel be 


that one Madox, an apothecary, had perſonated Dr, Crow, 5 will be 


a phyſician, and wrote and took his fee (which the apothecary 10 B. R. to leave 
did not pretend to deny), the chief juſtice declared, that be fame to a 


though truth be ng Juſtification for a libel, as it is for den N . 


tory words, yet it will be ſufficient cauſe. to prevent the Rex v. Behar- 
initerpoſition of the court in this extraordinary manner, and | 499 ] 
induce them to leave it to the ordinary courſe of juſtice before el, an or 


a grand j Jury: N the rule for an information was . for 
l n . cornfactors at 


Bear- key denied 
for the ſame Kenan 


Join _ Hill. 


the borough-cqurt after notice of trial the parties agreed Judge of an in- 
to refer the cauſe, and during the reference the plaintiff, fer ande a wer- 
without new notice, went on to trial and had a verdi&, which dis for irregye. 
the judge afterwatds ſet afide. And upon motion againſt him larity. 
the court declared, that the judge of an inferior court might 
ſet aſide ſuch à Verdict, upon the foot of 3: kb 


emu ————. 9 OTE Ron WP ye GP 
* * , - > . 
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Dominus Rex ver/. Reaſon and Tranter, 


PHE defendants being indicted by the grand jury that at- 
1 tends the court of B. R. for the murder of Mr. Lutte- 
rell, were brought up to the bar and arraigned, and pleaded 
Not guilty: and upon their requeſt were remanded to New. 
gate, inſtead of being turned over to the marſhal. | 


Upon the trial (which was at bar) we who were counſel 
For the king offered to give in evidence ſeveral declarations 
made by the deceaſed on his death bed; whereby he charged 
the defendants with barbarouſſy murdering him, and without 
mucli heſitation the court let us into that evidence. Where- 
upon we called a clergyman who attended him; and he ſwore, 
that being deſired by ſome friends of the defendants to preſs 
Mr. Lutterell to declare what provocation he had given the 
defendants to uſe him in that manner; he declared upon his 
falvation, that, as he was a dying man, he gave them no pro- 
vocation, but they barbarouſly murdered him: that in the 


aſternoon of the ſame day, two juſtices of the peace being 


preſent, and having given him his oath, he made another 
and more particular declaration to that purpoſe, Which the 
witneſs, at the deſire of the juſtices, took down in writing; 
but Mr. Lutterell not being able to write, it was not ſigned 


by him, and therefore we did not deliver it in. And the 


Fame witneſs proved, that upon his adminiſtring the ſacra- 
ment to him, he exhorted him in the moſt proper manner to 
deal ingenuouſſy, and declare once more, whether there was 
no provocation given by him, and whether he would ſtand 
by the account he had before given: upon which the deceaſ- 
ed anſwered, that as he hoped to be judged at the laſt day, it 
was every ſyllable true; and ſoon after expired. . 
WMhen this gentleman had finiſhed his evidence, the court 
called upon us to produce the paper that had been written 
from the mouth of the deceaſed, ſaying, that was better evi- 
fence than the memory of the witneſs : whereupon we ac- 
quainted the court, that we had not the original, it being in 


the cuſtody of one of the juſtices, whom going to ſubpœna, we 


found he was in Wales; but the other clergyman faid he had 
a copy of it, which he took for his own ſatisfaction, before 
he delivered in the original to the coroner ; and he offered to 
ſwear this to be a true copy. b r. 
Whereupon a debate aroſe, whether this copy was evidence 
or not: we who were for the king inſiſting, that the firſt pa- 
per being only the writing of the witneſs, not ſigned by the 
examinant, this which he now . produced was as much an 
Kun | | origin 
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original as that. But the court refuſed to let it be read, un- 
lefs we could ſhew the original was loft ; whereas it appeared 
we might have had it to produce, if we had ſent after it in 

It was then ohjected by the chief juſtice, that fince the 
written evidence was not produced, the whole evidence of the 
deceaſed's declarations ought to be rejected; for the firſt, ſe- 
cond and third, being all to the fame effect, are but one fact, 
of which the beſt evidence was not produced; and therefore 
he was of opinion, that we "could not be let in to give any 
account of the firſt and third conference. 
But the other judges were of opinion we might, ſaying 
they were three diſtinct facts; and there was no reaſon to ex- 
clude the evidence as to the firſt and third declaration, merely 
becauſe we were diſabled to give an account of the fecond. 


Thereupon the witneſs was directed to repeat his evidence, 
"aying the examination before the juſtices out of the caſe, 
which he did accordingly. ö 


And upon the whole evidence, the fact (upon which the 
queſtion of law aroſe) was this: | | 


The defendants were officers of the ſheriff of Middleſex, 
and had 2 warrant to arreſt Mr. Lutterell for 101. they ar- 
reſted him coming out of his lodgings ; whereupon he deſired 
them to go back with him to his lodgings, and he would pay 
the money. They complied with this, and Reaſon went up 
with him into the dining-room, having ſent Tranter to the 
attorney's for a bill of the charges. Whilſt Reafon and the 
deceaſed continued together, ſome words paſſed between them 
in relation to civility-money, which Mr. Lutterell refuſed to 
vive, and thereupon went up another pair of ſtairs, to order 
his lady to tell out the money ; and then returned to Reafon 
with two piſtols in his breaſt, which upon the importunity of 
the maid he laid down upon the table, and retired to the fire, 
which was at the other end of the room, declaring he did 


not deſign to hurt the defendants, but he would not be ill 


By this time Tranter returned from the attorney's with 
the bill; and being let in by the boy, went directly up ſtairs 
to his partner, being followed by the boy, who ſwore, that 
as he was upon the ſtairs (Tranter being that minute gone 
into the dining-room) he heard a blow given, but could not 
tell by whom ; and thereupon haſtening into the room, 'he 
found T'ranter had run the deceaſed. up againſt the cloſet door, 
and Reafon with his ſword ſtabbing him. Mr. Lutterell ſoon 

ak down upon the ground, and begged for 1 A 
9.402 | | ; calon 
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Reafori ſtanding over him, continued to ſtab him, till he had 
wounded him in nine places, 

By this time the maid came in; and ſeeing her maſter in 
that poſture, ſhe and the boy ran out for help, and immedi- 
ately heard one of the piſtols go off, and preſently after, the 
ſecond, which a woman, looking out at window on the other 
fide the way, proved to be fired by Reaſon; and ſeveral 
people, upon the alarm of the maid, coming into the room, 
found Mr. Lutterell upon the ground where the maid left 
him, without any ſword or piſtol near him. | 


Upon the defendants evidence it appeared, that Mr. Lut- 
terell had a walking-cane in his hand, and that Tranter had 


a ſcratch in his forehead, which might be probably a blow 


with the cane, and the blow heard by the boy upon T ran- 
ter's firſt going into the room. And one of the ſurgeons de- 
poſed, that the deceaſed had made ſuch declarations to the 
clergyman, but this witneſs afterwards being alone with Mr. 
Lutterell preſſed him very earneſtly to diſcover the truth, up- 
on-which Mr. Lutterell did fay, that he believed he might 
ſtrike one of them with his cane, before they run him 
through. ; 


Upon this the queſtion aroſe ; Whether Mr. Lutterell's 
ſtriking one of the bailiffs firſt would reduce the ſubſequent 
killing to be manſlaughter only? 


For the king it was argued, that notwithſtanding ſuch 
ſtroke the defendants would be guilty of murder, that not be- 
ing a ſufficient provocation for giving the death's wound with 
the piſtol: and for this Holloway's caſe Cre. Car. 139. and 
Kelying 127. were cited, where the woodward finding a boy 
in the park who came to ſteal wood, tied him to a horſe's 
tail in order to correct him, the horſe run away and the boy 
was killed : and this was adjudged to be murder, becauſe the 
tying him to the horſe's tail, being an act of cruelty, for 
which no ſufficient provocation had been given, he was an- 
ſwerable for all the conſequences of it. | | 


The defendants inſiſted that the bringing down the piſtols 
was a ſufficient alarm to them to be upon their guard; and 
then when he ſtruck one of them, it was reaſonable for them 
to apprehend themſelves to be in danger; and in ſuch caſe a 
prudent man would not leave it any longer in the power of 
his adverſary to do him any further miſchief. 


* To this it was anſwered by the council for the king, that 
if Mr. Lutterell had continued to keep the piſtols in his bo- 
ſom, there might be ſome colour for an apprehenſion of dan- 


ger; but the contrary appearing, viz, that he. was at a diſ- 


dance 
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tance from the piſtols, with the defendants between him and | 
them; they had no ground to fear any harm upon that ac- 

count : and the death's wound was given after Mr. Lutterell 

was fallen down. with the wounds he had received with the 

Word, and was intirely in the power of the defendants: ſa 

that what they did afterwards was murder in them, becauſe it 

exceeded the bounds of ſelf-preſervation. 


But the court in the direction of the j y did poſitively de- 

clare, that if they believed, Mr. Latterel made the firſt aſ- 

ſault upon the bailiffs, the killing with the piſtol after he was 

down would be but manſlaughter; and the jury upon that di- 

rection found them guilty of manſlaughter only, tho? other- 

. they were diſpoſed to have hanged them for the barbarity 
e fact. 


+ The defendants prayed the benefit of the ſtatute, and were 
burnt in the hand. | | 
Between the Pariſhes of Cranly and St, Mary Guil- 


U ON a ſpecial order of ſeſſions it was ated, that a 4 leaſe at will 


certificate-man agreed with the leſſee of a mill, that he ues ule: 


| ould occupy the mill, and pay 121. per annum; that there 
was no under-leaſe or aſſignment, but in purſuance of that 

agreement the certificate-man occupied the mill two years, 

and paid the rent. The ſeſſions adjudge it no ſettlement. 


Et per Curiam. The order muſt be quaſhed : for if this be 
not an abſolute leaſe for a year (as Eyre juſtice faid it was, 
the rent being reſerved as the rent for a year) yet it is un- ( 503 ] 
doubtedly a leaſe at will, which is ſufficient to gain a ſettle- 1 

ment. py ; 


Dominus Rex verſ. England. 


TWO orders of baſtardy were returned, one made by 
= two juſtices, and another original order made at ſeſſions; 
and now both were quaſned. The order of the two juſtices, 
becauſe the ſex of the baſtard, or the name of it, were not 
mentioned, only a certain baſtard child born of the body of 
A. and the order of ſeſſions, becauſe there being an order of 
1 the ſeſſions had no juriſdiction but upon 
„„ e TT OT. at dag + 4 
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Gilbert verſ. Bath. | 
That another PE R Curiam, According to 1 Saund. 291. If the defen- 
. 22 de dant in debt upon a bond would take advantage of ano- 
— 5 — ther's being jointly bound, he muſt plead it in abatement, 
and cannot demur upon oyer : for if he does, the court will 
preſume the other did not ſeal it. | 


There was a demurrer here, and the plaintiff had judg- 


ment. 

| Anonymous. 
A priſoner muſt ' A Priſoner taken on an eſcape warrant moved to ſuperſede 
ign _ br. N it, on producing a day rule for that day. But the court 
or a day rule 


before he goes refuſed a ſuper ſedeas, becauſe it appeared he went out early in 

at large, the morning, and did not fign the petition till he was taken 
up. Though fir Thomas Tipping's caſe was urged, where 
he ſigned the petition in the morning, and went out before 
the court fat ; and they held, that being intitled to a rule, 
that would protect him the whole day, and they could make 
no fraction of a day. 


Gardner ver /. Walker et u. In Canc. 


| | AN executor brought his bill for the direction of the court 
n touching the payment of a conſiderable legacy left by 
put out tor her his teſtator to the defendant's wife, who was his daughter; 


iin i. by che and inſiſted to have the ſame put out for the benefit of the 


Chancery will 


ectithr; wife and her iſſue, and likewiſe for an injunction againſt the 
Abr. Ca. Eq. defendant's proceeding in the Spiritual court in a ſuit there 
os inſtituted for the legacy. | 


[ 504 ] Onthe hearing the defendant inſiſted, that he having com- 
304 2 . 

menced his-ſuit in a proper court, ought not to be injoined ; 

or if he ought, yet there could be no reaſon to direct the mo- 

ney to be put out as inſiſted on by the bill, it having been 

never done but in cafes where the huſband has brought the bill 

to compel the executor to pay the money ; and no precedent 

was produced, where ſuch directions had been given upon a 

bill brought by the truſtee. | 5 


Et per Macclesfield Lord Chancellor. Then it is time to 
make one; Can the difference, who is plaintiff in equity, al- 
ter the reaſon of the thing ? If it ſhould, it will but be for 

the huſband, inſtead of coming here, to go into the Spiritual 
court, (as to be ſure he will) and fo get the whole into his 
There muſt be the uſual direction, that the money 


Pr. 
may be diſpoſed of for the benefit of the wife. 


1 


.- 
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Williams ver. Johnſon. 
45 Niſi prius in Middleſex, caram King C. J. de E. B. 


1 H E plaintiff brought his action againſt the daughter's Wile witnehs to 
huſband for her wedding cloaths ; and the defence was, red on buf. 
that the goods were furniſhed on the credit of the father; band's credit. 
and to prove this the mother who was preſent at the chuſing 

the goods was called to charge her huſband, and allowed. 


Clark verſ. Tyſon. 
At Guildhall, coram Pratt C. J. 


'TPON an iſſue whether ſtock was tendered at the day, Tender of ſtock, 
the plaintiff proved, that though the books were not how 2 
open to make transfers in the common form, yet they were Pe 
ready at the office, and upon leave from a director there might 

have been a transfer, it not being uſual to deny it on ſuch oc- 

caſions; but the defendant not attending to accept the ſtock, 

the plaintiff contented himſelf with ſtaying there all day, and did 

not actually get leave from a director to have the books open- 

ed if the defendant ſhould come. And for this omiſſion the 

chief juſtice ruled it not to be a ſufficient tender, for there was a 
poſſibility that leave might not be given, and the plaintiff had 

not done every thing in his power: he ought to have pre- 

pared matters ſo, that if the defendant had appeared, there 

might have been a transfer immediately. 


Mead verſ. Hamond. Ibid. 1 595 Þ- 


H E plaintiff according to the common courſe of deal- Trover lies 
ing delivered to the defendant's ſervant an ingot of gold 2g2in't maſter 
to eſſay ; and it not being returned, he brought trover againſt „red to the ape 
the maſter. And the chief juſtice directed the jury, that the prentice. | 
delivery to the ſervant was ſufficient to maintain the action 
againſt the maſter, on proving a ſubſequent demand and re- 
falal; fo the plaintiff had a verdict. 


Armory verſ. Delamirie. 
15 In Middleſex; coram Pratt C. 7. 
* E plaintiff, being a chimney ſweeper's bay, found a rinder of s jew. 
1 jewel, and carried it to the defendant's ſhop (who wag el may main - 
a goldſmith) to know what it was, and delivered it into the er. 
hands of the apprentice, who under pretence of weighing it, 
"pA 312 doo 


£ 


for goods deli- 


596: HILARY FERM 8 GEO. 
took out the ſtones, and calling to the maſter to let him kno 
it came to three halfpence, the miaſter offered the boy the 
money, who refuſed to take it, and inſiſted to have the thipg 
again; whereupon the apprentice delivered him back the ſocket 
» bithout the ſtones. And now in troyer againſt the maſter 


theſe points were ruled : | | Art 
1. That the finder of a jewel, though he does not by 
ſuch finding acquire an abſolute property or ownerſhip, yet he 
has fuch a property as will enable him to keep it againſt all 
but the rightful owner, and conſequently may maintain tro- 
_- LI GT abt dane he * 
2. That the action well lay againſt the maſter, who gives 
a credit to his apprentice, and is anſwerable for his neglect. 
3. As to the value of the jewel, ſeveral of the trade were 
examined to prove what a jewel of the fineſt water that would 
fit the ſocket would be worth; and the chief juſtice directed 
the jury that unleſs the defendant did produce the jewel, and 
ſhew it not to be of the fineſt water, they ſhould preſume 
the ſtrongeſt againſt him, and make the value of the beſt 
10088 the meaſure of their damages : which they according- 
ly did. r 


Towers verſ. Sir John Oſborne, 
At Guildhall, coram Pratt C. J. 


Executory con- FF HE defendant beſpoke a chariot, and when it was made 
* refuſed to take it; and in an action for the value, 
Raute of fraudz, it was objected, that they ſhould prove ſomething given in 
'* * * © earneſt, or a note in writing, ſincè there was no delivery of 
any part of the goods. But the chief juſtice ruled this not 

to be a caſe within the ſtatute of frauds, which relates only 

to contracts for the actual ſale of goods, where the buyer is 
immediately anſwerable, without time given him by ſpecial 
agreement, and the ſeller is to deliver the goods immedia- 


L 506 


Denniſon 


w—_ ” * — 1 
. 


- , - 


„In Clayton the younger verſ. Andrews, 4 Burr. Rep. 2101. K. B. al- 
ſumpſit for non-perfarmance of a contract of ſale of corn; „ Non aſſumpſit““ 
leaded. On the trial at Suſſex affizes, a verdi& was found for the plaintiff, 
1 * to the opinion of this court, upon the following caſe and queſtion: 
© ” The defendant, on igth of October 1766, agreed to deliver one load _ 
half of wheat to the plaintiff, within three weeks or a month from the faid 
vgreement, at the rate of twelve guineas a load, to be paid on delivery: which 
Wheat was underſtood by both parties to be at that time unthreſhed, No part 
of, the ſaid wheat ſo ſold was delivered ; nor any money paid by way of 
earneſt for the ſame, nor any memorandum thereof in Writing: and “ - w 
— «4 ett g a4 — 3 a 1 


cr 


Denniſon, verſe Spurling. 


'* We 323 Middleſex, coram Pratt C. J. 
Van action by an infant, I called the wife of the prochein Wiſe of pro- 
amy, and the chief juſtice allowed her to be a good wit- 3 * 


9 


a, + 


= Clutterbuck and Lord Huntingtower. 


1 Called the defendant's guardian upon record, and chief Guardian on res 
juſtice King would not allow him. So note an authority rd not. 
op both ſides of the queſtion. | 


Hazard verſ. Treadwell, Ibid. 


HE defendant, who was a conſiderable dealer in iron, where the 
1 and known to the plaintiff as ſuch, though they had ne- maſter has once 
ver dealt together before, ſent a waterman to the plaintiff for YT 2 . 
iron on truſt, and paid for it afterwards, He ſent the fame ſervant on truſt, 
waterman a fecond time with ready money, who received the the uadeſman 
goods, but did not pay for them ; and the chief juſtice ruled 1 * 
the ſending him upon truſt the firſt time and paying for the 
goods, was giving him credit, ſo as to charge the defendant 
upon the ſecond contract, | 


. 


Fay — — — c_. ä 


* „ r = 


-. 


ther this agreement be within the ſtatute of frauds,” is the queſtion. V. 29 Ch, 

2. C. 3. 917. which enacts, That no contract for the ſale of any goods, 
n wares or merchandizes, for the price of ten pounds ſterling or upwards, 

& ſhall be allowed to be good, except the buyer ſhall accept part of the goods 

© ſo fold, and actually receive the ſame; or give ſomething in earneſt ; 
or that ſome note or memorandum of it in writing be made and ſigned,” — 
Mr. baron Smythe, who tried the cauſe, thought this caſe to be like that of 
Towers verſ. Sir John Oſborne, in 1 Stra. 506.—Lord Mansfield directed the 
counſel ſor the defendant to begin. Mr. Burrell for the defendant, having 
finiſhed what he had to ſay, Mr. Harvey was beginning for the plaintiff, when 
lord Mansfield ſtopped him, ſaying, the caſe was clear: that caſe in 1 Stra. 
506. of Towers verſ. Sir John Oſborne, is directly in point —Mr. Juſtice 
Yates ſaid, that the clauſe of the ſtatute relates only to executed contracts. Here 
wheat was ſold, to be delivered at a N time, It was unthreſhed at the time 
when the contract was made; therefore it could not be delivered at that time. 
The caſe mentioned out of Sir John Strange is in point, ——Mr, juſt. Aſton 
concurred ; and added, that the caſe in 1 Stra. 506. has always been conſider- > 
ed as an authority in point upon queſtions of this kind. Per Cur' unanimouſ- 
ly. Ordered that the poſtes he delivered to the pid. 
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Where the HERE was a demurrer to one count, and an iſſue on 
323 of rofl 1 the other, and the venire was awarded, as well to try 
—— da. the iſſue as to aſſeſs contingent damages upon the demurrer. 
mages on the The plaintiff was nonſuit upon the iſſue, and the chief 
A2 Aas, juſtice would not go on to aſſeſs the damages, ſaying he had 


no power ſo to do, the plaintiff being out of court. 
2 Blrownſon verſ. Avery. Ibid. | 


Original debtor & Sells s to B. and afterwards C. defires D. to pay 
Ey . A. A. a promiſes to repay. him ; D. pays A. and of. 
the 1 by terwards B. allows the money to D. on account; and in an 
. action againſt C. I called B. to prove the account, (it amount- 
„ing to payment): and it was objected, that the contract being 
Wh onginally only between A. and B. B. was till liable to A. 
by 6 and was therefore ſwearing to diſcharge himſelf ; but the 
3 chief juſtice ſaid he would allow him to be a witneſs to prove 
the payment as a ſervant to C. 


Shuttleworth ver/. Bravo. Ibid. 


2 8 B Y the bankruptcy act it is provided, that if the bankrupt 
——— has within one year before loſt 5/. in one day at gaming, 
bim 2 gameſler. he ſhall not have his certificate, nor the uſual allowance: and 
upon an iſſue out of Chancery to try the point of gaming, a 
creditor of the bankrupt was called to prove the gaming: but 
the chief juſtice would not allow him to be a witneſs, be- 
cauſe he would be intitled to a ſhare out of the uſual allow- 
ance to the bankrupt, which if he has not by having for- 
feited it on account of gaming, the dividend to the creditors 
will be the larger. | a. | 


Johnſon verſ. Wollyer. 
At Guildhall, coram Pratt C. F. 


Where in reple- EPLEVIN in London, defendant appears. upon an 
vin the place is elongata, pe declares for taking guns in quodam 
— loco vocat the Minories in London; defendant pleaded non 
cepit modo et forma. At the trial the plaintiff proved the 

taking at Rotherhithe in Surry ; upon which it was objected, 

[ 508 ] that the plaintiff had not proved his iflue, for the place is 
material, and therefore part of the iſſue under the odo et 

forms: The counſel for the plaintiff admitted, that it was 

2 885 traverſable, 


- 
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tra verſable, but inſiſted, that by not traverſing it particularly, 
the place was admitted, and could not be inſiſted on upon 
nom cepit. But the chief juſtice held, that where the plaintiff 
avows at a different place, in order to have a return, he muſt . 
traverſe the place in the count, becauſe his avowry is incon- | 
ſiſtent with it; but where he does not infiſt upon a return. i 
he may plead non cepit, and prove the taking to be at ano= © ³⸗ 
kw” place, for it is material. Whereupon the' plaintiff was 

< wee an . 1 enn 29 en 


Manwaring verſ. Harriſon. Ibid. 


oN the 17th of September being Saturday) about Within what 
two o'clock in the afternoon, | arriſon gave to Man- ae a gold. 
NR 1 | | : « mith's note 

waring in payment a note for 100. by Mitford, and Mertins, muſt be de- 
.goldſmiths, dated 5th of September, payable to Harriſon or manded. 
order. The ſame*afternoon Manwaring pays away the note 

to J. S. Mitford and Mertins paid all Saturday and Monday, 

and on Tueſday morning, as ſoon as the ſhop was opened, 

and before any money paid; J. S. came and demanded' the 

money, but Mitford and Mertins ſtopt payment : Man- 

waring paid back the money to J. S. and demanded it again 

of Harriſon, who refuſing to pay it, an action was brought. 

And on non aſſumpſit the chief juſtice told the jury, that 

giving the note is not immediately payment, unleſs the re- 

ceiver does ſomething to make it ſo, by neglecting to receive 
it in a reaſonable time, by which he giyes credit to the maker 
of the note. He left it to them whether there had been any 
neglect, and obſerved that the note was payable to Harriſon, 
who had kept it eleven days, and probably would not have 
demanded it ſooner than Manwaring did, it appearing the 


» 


'goldſmiths were in full credit all the while. The jury defired 
they might find it ſpecially, and leave it to the court whether | 
there was a reaſonable time; but the chief juſtice told them - n 
they were judges of that: whereupon they found pro def. 

cand declared it as their opinion, that a perſon who did not 

_ a goldſmith's note in two days, took the credit on 


Philips 2erſe Biron, er 1. [ 609 
Paſ. 7 Geo. rot. 249. >; 


+R\RESPASS and falſe impriſonment againſt two, who Whom: a lads 
both plead jointly, that there was a one againſt the ment is vacated 


1 . . for irregularit 
Plaintiff at the ſuit o Biron, which was afterwards ſet * db ag te)? 


3:1 


qo Hitainy TERN 80G. 


beis where it is by the court, but that before it was ſet aſide a capias ad ſa- 
888 lor trsfacientlum was proſecuted by the then plaintiff, under which 
* he and the other defendant, who was the officer, juſtify the 
impriſonment. And on demurrer Wearg objected, that tho 
. an. erroneous judgment 1s a juſtificationg yet an irregular one 
is not, for that is a matter in the privity of the plaintiff or his 
attorney. Raym. 73. The officer indeed, if he had juſtified 
ſeparately, might have made a better caſe than the plain- 
1e but having joined with him, he muſt take the ſame 
ate. ; 
Et per Curiam. It is a reaſonable difference in the firſt 
point, and like the caſe of avoiding acts done by an admini- 
ſtrator, where the adminiſtration is revoked, and not reverſed; 
in the caſe of error it is, no fault of the party, but of the 
court, and therefore binds till reverſed : but as to the other 
point, Eyre J. differed ; for he thought the court might upon 
theſe pleadings ſeparate the officer, fince it appears he is juf- 
tified in what he has done. mr | 


ö Cateri. contra. That he had waived the benefit by joining 
with the other; and now the only queſtion before the court 
is, Whether the whole plea, taking it all together, be good or 
not? The treſpaſs is laid as joint, and the defendants juſtify 
it in the ſame manner ; How then can the court ſever it, and 
ſay that one is guilty, and the other is not, when both put 

themſelves upon the fame terms? | | 


6 Sid. 1235. 


Where the offi- * Adjournatur ; and this term, it coming into the paper 
- of ae ph again, the court were of opinion, (Eyre J. h2/itante) that 
for whom the the officer had forfeited his defence, by joining in the ſame 
warrant is no plea with the defendant, who was plaintiff in the firſt cauſe, 
nn, Be? and cited I Saund. 28. 2 Gro. 27. and gave Judgment pro 
-ncfit of it. a quer . . | WM 


[ 510 1 ; Hammond ver ſ. Stewart. | 
Attachment +FJVHE defendant ſummoned one Turner, a witneſs, to 
gol agtiak * attend the trial of the cauſe, who on ſervice of the ſub- 


not attending on Pc na ſaid, he would not attend, but run the hazard of for- 
a fubpena, feiting the 100. penalty: and on affidavit of this, Ketelbey 
WES moved for an attachment, that they might not be put to bring 


E their action upon the ſtatute, ſaying they do it every day in 
chancery, even for not attending a maſter upon his ſum- 
mons. And in the principal caſe the court made a rule to 

e ſhey cauſe, F 


— 


fin 


HILARY TRANS Gro. 
And this term the rule for an attachment ni againſt the 


witneſs was diſcharged, it appearing that the ſubpœna was 
ſerved till twa in the afternoon in the city, to attend 


811 


What notice a 
witneſs ought 


to have of a trial 


to which he is 


the fittings that day in Middleſex, which the court faid was ſubpena'd, 


too ſhort notice, and that witneſſes ought to have a reaſonable 
time to put their own affairs in ſuch order, that their attend- 


ance upon the court may be as little prejudice to themſelves 
as poſſible, 
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[ 511 ] Eaſter Term 


8 Georgii Regis, In B, R, 


Sir John Pratt, Knt. Lord Chief Juſtice, 

Sir Littleton Powys, Kat, | 

Sir Robert Eyre, Knt. Juſtices, 

Sir John Forteſcue Aland, Knt. 1 

Sir Robert Raymond, Knt, Attorney-General, - 
Sir Philip Yorke, Knut. Solicitor-General, 


—_ —c_ PK »„ä§—ᷓ— _ _— 1 —_ 
5 » % 1 9 - «+ e& » » + *® - 4 5 - — 0 „ * * * D 
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Glyn verſ. Yates, 


If the principal INH E plaintiff recovered judgment againſt the defendant, 

— - and took out a capias ad ſatisfaciendum, and had a 

the _— pi non eft inventus returned and filed: then he took out ſcire 

the ſecond (ci. facias againſt the bail, and before the return of the ſecond 

lane. pail ere ſcire factas the principal died ; upon which the queſtion 
*aroſe,” Whether the bail ſhould be relieved in this caſe, within 
the reaſon of that practice which indulges them to ſurrender 
the principal any time before the return of the ſecond ſcirg 
Faciax + EF... 


And after argument and ſearch of precedents it was ruled, 
that the bail ſhould not be relieved, they having taken the 
time after ſuing out the captas ad fſatisfaciendum at their 


own peril, and after that they could not diſcharge themſelves 
but by an actual ſurrender, 


Fans JH Atkinſon ver . Coatſworth. 


e e ney Urer error out of the county palatine of Durham, in 
. rail. nan action of covenaiit hrought by the executor of the 
be by both. leſſee againſt his aſſignee, wherein the breach was aſſigned in 
2 66. Abr. non-payment of rent to the original leſſor, Bootle objected, 


* that it did not appear the firſt leſſee ever ſealed the leaſe; of 


if he did not, then there was no obligation upon him to pay 
the rent, and conſequently no action could be maintained 
upon this covenant, which is only to pay the ſame rent to 
the firſt leſſor, as was payable by the firſt leſſee before the 
aſſignment. To which it was anſwered and reſolved by the 
eourt, that the fitſt deed being ſer out as indentura fata inter 
the leſſor and leſſee, by which the leſſee convenit et agreavit 
to pay the rent, that was an implicit averment of a ſealing by 
him within the reaſon of the .caſe of Taylor v. Dobbins, 
Mich. 7 Geo. where fecit notam ſuam was held to import a 
ſigning. L. Raymond, 1377. | 

2. That if this was not fo, yet the defendant by covenant- 
ing to pay the rent reſeryed by the firſt indenture, was eſtop- 
ped to fay there was no ſuch deed as could raiſe the rent. 
4 = Ld the judgment given below for the plaintiff was 
amrmed, Nn | 


Dominus Rex verſt Inhabitantes de Rufford. 


AJANDAMUS directed to the juſtices of the peace of 
the county of Nottingham, reciting, that within the 
ville of Rufford there are 1 ſubſtantial freeholders able 
to contribute to the maintenance of the poor, and that there 
are no churchwardens or overſeers to make à rate, and that 
there are poor unprovided for, ideo it commands them to 
appoint overſeers. | 
They return, that the ville of Rufford is part of no pariſh, 
but time out of mind has been extraparochial, without 
church, chapel, or parochial rights; and that there never 
have been any overſeers of the poor, et ea de cauſa, they can- 
not appoint. | | | | 
And there having been only an obiter opinion of the court 
in the caſe of Dolting v. Brewcomblodge, Hi. Ii Ann. B. R. 
that overſeers of the poor might be appointed in an extrapa- 
rochial place; the court directed an argument, that the point 
might be ſolemnly determined. 


And after argument and conſideration of all the ſtatutes 

relating to the poor, the court were opinion, that the powers 
given by 1 to be executed in pariſhes, were by the 
138 14 


* 
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Mandamus to 
appoint over- 
ſeers in an ex- 
tra parochial 
place. 


1513 J 


r. 2. c. 12. extended to all . townſhips and vil- 


lages, whether parochial or extraparochial, and conſequently 


. N 9 7 E F © % . , . 
. — „ 1 4 > 
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— 


nur, 


For the ſtatute direfts overſeers to be appointed, within the ſeveral town- 


rern 1 


. N 


en vittages within the ſeveral —_— without laying, within * ſe- 
Feral "part id 5 ü i u u at ip or village, 
e dae im the Jad counties) 3 40 d if is is f towalkip or village, 
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farmer who 


buys and ſells 
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overſeers might be appointed in this caſe, for which purpoſe 
1 peremptory mandamur was a-warde g. a} 

| + » Mayo verſe Archer: 


| N trover for goods, on Not guilty pleaded a trial was had 
I at Niſi prius in London, where the jury found this ſpecial 


| Þotatoes can be verdict: 


® bankrupt, 


That one Richard Baxter for divers years before any com- 
miſſion of bankruptcy taken out againſt him occupied a farm 
of zool. per ann. and during ſuch occupation annually planted 
divers acres of the farm with potatoes, which he ſold for gain : 
that he likewiſe bought of ſeveral other perſons great quan- 
tities of potatoes, with intention to ſell them for gain, which 
he publicly did in ſeveral markets, and that he hired ware- 
houſes to put them in, till he could conveniently ſell them. 
That if this makes him a trader, he committed an act of 
bankruptcy within the intention of the ſtatutes, and a com- 
miſſion iſſued, and the plaintiff was made aſſignee. That 


after the act of bankruptcy, and before any commiſſion iſ- 


ſued, the defendant recovered judgment againſt the ſaid Bax- 
ter for 6001, debt beſides colts of ſuit, and took out a fiert 


Flacias, by virtue whereof, the ſheriff ſeized the goods men- 


tioned in the declaration, which they find werd before the 
bankruptcy the goods of Batter, And whether Baxter was 
a trader or. not within the, intention of the ſeveral ſtatutes 
agaitiſt bankrupts, is the doubt of the jury, whereon they 


Pray the advice of the court: er % pro guer”, they alfeſs da- 
mages, arid if not a trader, they find pro defendente, 


Cheſhyre ſerjeant pro quer. The 13 Elia. c. 7. (which 
the ſubſequent ſtatute Fac. 1. appoints to be largely expound- 
ed) deſcribes a bankrupt to be one buying and ſelling for gain. 
T admit a farmer or an inn-holder are not within the ſtatutes, 
and were conſtrued to be exempt before 5 Ann, had made 
them ſo. Oro. Car. 549. 


His being a farmer will not ſcreen him, if he deals 282 | 


| trader likewiſe, and therefore 1 ſhould think ſome farmers 


* be made bankrupts under the notion of cheeſemongers. 
I remember a motion to ſuperſede 'a commiſſion, where it 
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and ſuch townſhip or village is within the county, it does not ſeem to be 
material whether it is in any pariſh or not. Vide Bur, Jult, 3. 314. But is 
tmuſt be a townlhip'or village. —Vide PoRt. 11 43. the caſe of K. and Welbeck. 


—Þurr, Settl, Caſ. 35. and Poſt. 1004. the caſe of Denham and Dalbame— 


Burr. Settl. Cal. 101. the caſe of Stoke, / Frior and Graſton nd Burr. Rep | 


291. the calc of Showler and Acter, 
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was held that a gentleman of the bar who had a colliery, and 
dealt in cbals in Durham, was ſuch a trader as — be a 
bankrupt. He need not get his whole living by buying and 
filling, for the word is ſerkmy not getting, and therefore if he 
ſeeks his living this way, his ſeeking it another way will not 
alter the caſe. A dealing of this fort gains him that credit, 
which traders give one another, and that is the beſt rule to 
go by. 1 Vent. 166. 266. 29. 1 Sid. 411. I Lev. 17. 


"Artificers differ from thoſe that buy and ſell, and yet 
a 1 be bankrupts. Such are ſhoemakers, and many 


rol can be no doubt but ſuch a dealing as this would 
have made him a trader, if the farming had not been found; 
now if that be taken to have altered the caſe, every man may 
take a farm, in order to avoid the ſtatutes. 4 


Branthwayte ſerjeant contra. He might buy theſe 1 potatoes 
in the ground, as many gentlemen do a crop of turnips, of 
which they ſell the overplus, and yet were never reckoned to 
be traders. The caſe in 1 Roll. 520. ſays that the buying 
and ſelling in order to promote a buſineſs which does not 
make a trader, will not cauſe a man to be a n 2 Jenes 


156. 


Chief Juſtice. I think the queſtion will turn on the man- 


ner of finding, for there can be no doubt but on one hand a 
farmer cannot be a bankrupt, and on the other, that a dealer 
in potatoes may, if ſuch a dealing be found as will ſhew it to 
be the man's trade : it is indeed faid only, that he 

divers great quantities, which in an indictment would be Il; 3 
but I am inclined to think it will be well enough here, where 
it is only neceſſary to fhew that he ſought his living in that 
manner. I ſhould think, if a Herefordſhire man bought 
apples to mix with his own, and then fold the cyder, he 
would be a trader. As far as circumſtances can conclude, it 
appears this man was à trader, for he bought the goods, and 
kept markets and warehouſes. Powys juſtice accord. If a 
farmer ſhould deal in wool or hops, he will be a trader, and 


ſo will an inn-keeper who ſells corn in W which ans: 


not conſumed in his houſe. 


Eyre Juſtice. The verdict muſt ſet out the keith; that 
we may hay Tad what ſhare of his living was fought thus. 


Forteſcue juſtice Taid the quantity muſt be mentioned, 
that it might appear 'whether-chis or farming was his chief 
bufineſs. * 

5 -- iſa 
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Ris Adjournatur. And afterwards the plaintiff moved, on an 
' ._ - - affidavit that the quantities were proved at the trial, that a 
L 515 ] wenirefacias. de novo might be awarded. Sed per Curiam. 
Let the ſpecial verdict be amended in that reſpect : and ſo it 
was and ſtood over upon an ulterius. And Mich. . Geo. 
2 much argument judgment was given for the plain- 
r 
The act for H E defendant gave bond to pa a ſum of money b 
J re T inſtalments at = er ann. _— having failed * od 
only on pay- of the days, the plaintiff brought his action for the penalty. 
— * of the And now Wearg moved upon the act for amendment of the 
whole prince law, that upon paying the 5/. and coſts, proceedings might 
be ſtayed. Sed ge Curiam. We canhot do it, for it never 
was the intent of the obligee that he would be put to ſo ma- 
ny ſeveral actions as one a- year. | ; 


Windham verſ. Wither. 


a Idem verſ. Trull. 

Practics. HE plaintiff brought two actions upon a promiſſory 
note, one againſt the drawer, and another againſt the 

indorſor, and recovered in both. And now Wearg moved, 
that they having tendered the principal in one, and the coſts 

in both, no execution might be taken out ; which the court 

ordered accordingly, and faid, they would have laid the 

plaintiff by the heels, if he had taken out execution upon 


boch. 


Hall ver /. Stone. bd 


Writ of inquiry N PON executing the inquiry the plaintiff was forprized 
—_— _ U with a defence, and not prepared to prove his whole de- 
dull by negleR mand ; and the court ſet it on payment of coſts, tho 


of plaintiff, * damages being too ſmall, 


: Lawrence ver/. Jacob. 


rere TN an ation by the ſecond indorſee of a bill of exchange 
mol how to. againſt the firſt indorſor, it was held ſufficient to ſay the 
mand on drawer had not paid it, without ſhewing a demand.. 


drawer, Pts 


—_—— —_—— 
i 
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See this queſtion,” and the nature of bills" of exchange and promiſſofy 
notes Fully: explained in che caſe of Heylyn and fothers verſus — etf 
2 Burr, Rep. 669. Alg 
8 Sir 
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Jordan ver /. Harper. [ 516 ] 


81 R Sebaſtian Smith brought an ejectment againſt ſeveral In <j-Ament the 
'perſons who had lived in cottages upon the waſte as pau- legion — nnp 
ers, to try whether the the cottages belonged to him as lord coſts to which 
of the manor. The pariſh made defence, and the plaintiff ata. * he 
was nonſuit, and paid the coſts to one of the defendants who f * 

was in his intereſt; and upon motion the court ſaid, they 


could not relieve the pariſh or the other defendants. 
#5 > $34 nes | | 4 
Connor verſ, Martin. In C. B. 
T HE plaintiff declared upon a promiſſory note made to Feme-covere 
1a ſeme- covert, and indorſed by her to him, and on ar- * * 
gument judgment was given for the defendant, the right be- change. 


ing in point of law veſted in the huſband, and the wife hay- 
ing no payer to diſpoſe of jt, | 


Dominus Rex ver,. Archiep' Armagh. 


: EAR OR of a judgment in B, R. in Hibernia in a guare What ads of 
- 'impedit brought by the crown for the preſentation to the OY — 8 

church of Louth, being an advowfon in groſs. The attor- nt named. 

ney- general counts that king Charles the Second was ſeiſed of 

this advowſon in right of His crown, and preſented one John 

Hudſon, and ſo alledges ſeyeral preſentations by the crown, 

and brings down the title to his preſent majeſty, and ſhews 

a vacancy by the death of Thomas Cox, unde it belongs to 

the king to preſent ; but the biſhop and Peter Jackſon eum 

injuſte impediunt. Ws 


The biſhop pleads, that long before 10 Car. 1. and ever 
ſince, there were within the pariſh of Louth bath a rectory 
and vicarage endowed, and that king William and queen 
Mary being ſeiſed of the advowſon of the reQory preſented 
the tia Thomas Cox, who was admitted, inſtituted and in- 
tlucted; and Narciſſus archbiſhop of Armagh, being ſeiſed 
of the advawſan of the vicarage, in the year 1712 preſented 
the {aid Peter Jackſon ;. and Cox died, and Jackſon ſurvived, 
and befare any preſentation by the crown, the archbiſhop by 
virtue of an act of, parliament 10 Car. 1. by writing under 
his archiepiſcopal ſeal, united and conſolidated the rectory and 
vicarage, prout ei bene licuit : and ſo concludes that he claims © 
nothing but as ordinary, with the proper averments to bring 
the rectory and vicarage within the deſcription of the act of 


* The 
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The incumbent pleads the conſolidation in the ſame man- 
ner, and the att -generatdemurs to both pleas, and judg- 
ment is given below for the ed and on error in _ court 
ths 3 errors are aſſigned. 

7 gueren in errore. | Thoonly 2 . 
1 ſpeak to is, Whether the -crown ſhall be 
bound by this act of parliament 1not {| named ? 
that the king is bound, I need only inſtance in 
ſome of the exceptions out of the rule laid down in 
the books, and that this caſe. falls within them. Acts 
for the advancement of religion, learning, providing for the 
poor, are mentioned as cafes where the crown is bound. 11 Co. 


70. 72» 73: 7 359: een, 79" 24h.” 5 05. 14 


hr — * is for the eee of ng by 

making it worth the acceptance of à man able to initru the 

it encourages learning, when miniſters have a proſ- 

pen = being rewarded for their pains; and the poor will 

he better | it becauſe me parton, wt bs mars able to 
relieve them ; 


Reeve contra. At the time. of the union there was a right 


f in the crown to preſent on the es and the intention of 


the ſtatute was, that the union ſhould be made when both 
the rectory and the vicarage were full, that ſo both patrons 
might have an equal chance; for after the clauſe which ena- 
bles the archbiſhop to conſolidate, the act provides, that dur- 
ing the lives of the two incumbents they ſhall enjoy the rec- 
tory and vicarage diſtinctly, and upon the death of either, 
then the two rights ſhall ſurvive to the other, and the patron 
'of him that died firſt fhall have the firſt preſentation : no 
direction is giving for _— the right, where the union is 
made during the vacancy of one; which ſhews that the in- 
tention of the 4 was, to Tmve the union made when 
both the incymbents were living: but now by this contri- 
vance the archbiſhop is ſure in all events of having the Grit 
preſentation to the united benefices/ , 0 


C. J. At common law twe churches could not be united 
withont conſent pf bath; the patrons,” but now this act of 
. giving the archbiſhop a right to control the title of 
he patrons, we muſt conftrue it ſtrictly, that fo the act m 
do as little wrong as poſſible: and N if upon c 
dering every part of the act it appears to be the intention of 
the rA that the union ſhould be made when' both the 

ry and vicarage were full; as this conſtruftion works 


dae teh juſtice, we ſhall certindy follow it if . 


24 9 Þ 
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The clauſe runs thus: And whereas in divers places 

of this kingdom of Ireland there are within one pariſh 
<« both a parſon and vicar endowed, and in ſome pariſhes 
& more: be it enacted, that in every ſuch cafe it ſhall and 
c may be lawfal to and for the biſhop of that dioceſe and 
% metropolitan of that province within which the ſaid pa- 
cc riſhes. are ſituate; by their writing under their archiepiſco- 

<< -pal and epiſcopal ſeals, at any time or times hereafter tg 
& unite and conſolidate all and every the aid parſonages and 
e vicarages ſo being within one pariſh, into one intire par- 
« ſoriage or feftory or benefice, yet nevertheleſs ſo, that if ſuch 
% parſonages and vicarages, or any of them, be at that time 
„full of incumbents, that every of the ſaid incumbents ma 
ei hold and retain to their own uſe his and their reſpective 

4 parſonages and vicarages, and all the profits thereof, for 
« ſo long time as they ſhall live, and continue lawful incum- 
< bents thereof; ang if one. or more ſuch incumbents do 
G& die, or otherwiſe eaſe, reſign, be depoſed, or deprived, 


& that then the ſaid parſonage, vicarage or benefice, ſo or by 


& any other means growing void, ſhall ſurvive, remain, and 
« accrue to the ſurvivors of the ſaid incumbents ; and after 
& ſuch ſurvivors. accruing or coming into one hand, - ſhall 
te thenceforth for ever be and continue one whole and intire 
00 rectory and parſonage or benefice, according to the union 
— and conſolidation aforeſaid to ſuch ſurviving parſon and his 
« ſucceſſors for ever.” And then it goes on to direct the me- 
thod. of preſentation; and as to this caſe the direction is, 
that after the death of the ſurvivor, the patron of him that 
died firſt ſhall preſent, and then to take it by turns. 


Now taking all this topether, I think the only view of the 
parliament was, to have the union made when both churches 
were full, and therefore they provide, that though the union 
be made when both are full, yet it ſhall not take effect till the 
death of one of theincumbents: As to that which was the 
main point below; I think they were miſtaken; for I take it 
the Fg will be bound. * this caſe 5 but. we will conſider 


* it. 
wys A. It is far "6h bei g 1 to me, chat the king 
7 be bound by this act ing clear jo As to the con- 
uction of it, I ink the only reaſonable one is, that the 
| ac ſhould be made in the life of both incumbents, * 


+ Eyre J. I think this ftatute will extend to the crown, be: 
cauſe i it does not deprive . the crown of any prior right; but 
only new models it, and thetefore differs from Dr. Birch's 
cale, where the ancient prerogative of the crown was to be 
deſtroyed. As to the conſtruction of this ſtatute, I am. of 


Yor. 'L 3X opinion, 


; 
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[ 519 } opinion, that the archbiſhop may unite during the vacaney, 


or the power is given him to do it at any time or times, and 
then when the ſubſequent clauſe provides only for ſome par- 
ticular caſes, I can only take it to be a direction as to thoſe 
particular caſes, and not. intended to abridge or control the 
former power ; and as to all the other caſes not expreſsly pro- 
vided for, they muſt receive ſuch a determination as is agreea- 
ble to law : this is what ſticks with me, and is the only diffi- 
culty in the caſe, whether the latter part of the clauſe he a 
reſtraint of the general power, which it muſt be admitted 
220% (if it ſingly upon that) include the caſe now be- 

ore us. | A 


Forteſcue J. I make no doubt but the crown is bound by 
this ſtatute : but then as it works a wrong to the crown, 
which ever way we take it, I think we are to afford it no lati- 
tude in conſtruction. The caſe at bar I take to be neither 
within the words nor meaning of the ſtatute ; yet nevertheleſs 


fo that, &c. is a part of the ſame clauſe, and in = appre- 
e 


henſion is the ſame as if the ſtatute had run, yet in t 


2 caſes 


only, &c. for as they are introductive of a new law, they in- 


fer a negative; and therefore if this caſe does not fall within 
the ſubſequent proviſions, it is not a caſe within the act of 
parliament. Can any man think the parliament would do 
ſo abſurd a thing, as to give an alternative, and not ſay who 
thall preſent firſt? And yet that will be the caſe of all con- 
folidations that do not fall within the direction of the ſubſe- 
quent words: but then it is ſaid, this caſe muſt be left to the 
deciſion of the law; for my part, I know of no law that will 
determine who ſhall preſent firſt ; ſo that by this method of 
conſolidating during the vacancy, the archbiſhop is to. unite 
the king's rectory to his vicarage, and ſo to get the firſt turn; 
whereas, take it the other way, there will be no difficulty. 
It is expreſsly determined who ſhall preſent firſt, and the act 
does as little wrong as poſſible, by giving an equal chance to 
both: for theſe reaſons, I think the court below have done 


right in giving judgment for the king. 


Adjournatur ; and this term it was argued by ſerjeant 
Reynolds pro queren' in ,errore. It being given up at the 
bar, that the crown was bound by the ſtatute, he proceeded 
to maintain the conſolidation, though made during a vacancy 


of the rectory. At common law, all unions were ed 


from, the authority of the ordinary, with the licence of the 
crown and the conſent of the patrons: 2 Corp. Fur. Civ. 256. 
Cro. El. 500. 2 Roll. Abr. 778. And Dy. 259. ſays, the 
proper time for an union was in a vacancy, If the ſtatute has 
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not adjuſted the manner of preſenting in this particular caſe, 
it muſt be done according to the rules of the common law. 


Wearg contra. The common law has laid down no rules; 
for as theſe things were done by conſent, the parties ſettled 
that matter amongſt themſelves. This act, according to 
Hatton of Statutes, muſt be conſtrued to work as little wrong 
as poſſible: the law regards our advowſon as a thing of 
value; it is what we have a property in; there is a recovery 
in value for it, and it may be fold. The 31 H. 8. had no 
ſaving of the rights of ſtrangers ; yet Jones Sir William 71. 
it was held to be implied, in order to prevent a wrong. 


It may be a queſtion, whether by this union the patron of 
the vacant rectory has not entirely loſt this right, it being dif- 
ficult to determine how the ancient right can ſubſiſt in the 
new-created church, ſince he can never ſay that church has 
been full of his incumbent, as the archbiſhop may. 


C. J. Though the words of the act are general enough to 
take in this particular caſe; yet if it appears not to be within 
the intent and reaſon of the ſtatute, we muſt conſtrue it to be 

excluded. The plain intent was, that the union ſhould be 
upon the moſt equal terms, and the leaſt prejudicial to either 
party in favour of the other. At the time of the union, the 
crown had a right to preſent; and this is to be taken away 
without any equivalent, by a conſtruction that is to let in ini- 
uum, and by a contrivance that ought not to be favoured. 
. Beſides the apparent injury of depriving the crown of the pre- 
_ ſent turn, jt is conſiderable, that the act not having ſettled 
the terms of preſenting for the future, but only where both 
are full at the time of the union, it muſt neceſſarily create 
great difficulties in adjuſting the right upon an union made 
_ whilſt one church is vacant. I think this is a caſe that de- 
ſerves no farther conſideration, and the judgment muſt be 
_ affirmed. To which Powys J. agreed, Et per Eyre J. It 
is plain the prerogative right is invaded by the archbiſhop, 
who makes himſelf judge in his own caſe, Forteſcue J. ac- 
cord. And the judgment was affirmed. | 


— 


Ne Curwen verſ. Fletcher. 

| DE? T upon a bond : the defendant pleads in abatement, Matters of re- 
+4 that the oaths were tendered to the plaintiff by virtue endend by 

of the ſtatute x Geo. as a ſuſpected perſon ; and upon his refu- if ee * 
ſal to take them, the ſame was certified to the quarter- ſeſ- court muſt be 
ions, and there recorded, prout, c. and afterwards the ſub pede figilli, 
ame was certified into B. R. by the clerk of the peace, as 
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the ſtatute directs, whereby the plaintiff became a papiſt ro- 


cuſant convict; unde the defendant prays quod logucia rema- 


neat ſine die, &c. And the plaintiff demurs. | 


Weary pro quer*. This being a dilatory; the record of ſefs 
fions ought to have been pleaded /ub pede figilli. 1 Inft. 128. 
2. Lutw. 17. 1100. 3 Lev. 334. Mich. 5 Geo. in C. B. 
Coteſworth and More, this exception was taken and allow- 
ed; for if nul tiel record were replied, there muſt be no day 
given. Bro. Record 36. And though the clerk of the peace 
has certified it hither, yet that is not congluſiye, but traverſ- 
able. 41 E. 3. 26. Bro. Traverſe of Office 2. For he does 
not do it as a judge, but as a miniſterial officer. 


2. The ſtatute of 1 Geo. which creates this diſability, has 
a proviſo to exempt perſons who before ſuch tender have 
taken the oaths, and therefore it ought to have been averred 
that he had not taken them. On the ſtatute 5 Zliz. c. 4. it 
was always uſual to aver, the party did not exerciſe the trade 
at the time of making the ſtatute. 1 Ven. 148. 1 Sid. 303. 
Now indeed that is diſcontinued, by reaſon of a moral im- 
poſſibility, of which there is none in our caſe. - It will be 
faid, that this coming in by way of proviſo ought to be 
ſhewn on the other fide ; but that rule does not hold place, 
where the matter is the very git of the whole. | 5 


3. There is another proviſo, ta reſtore the party on con- 
formity; ſo that the diſability being only temporary, the de- 
fendant ought not to pray that the leguela may be put with- 
out day. 1 Inſt. 128. b. 5 Co. Trolop's caſe. Lutw. 17, 18. 
And it has been held, that an ill prayer of judgment vitiates 
the whole plea. 5 Med, 145. Salk. 297. | | 


Bootle contra. The record of ſeſſions alone does not create 
the diſability, but only that of this court, which is the ſum 
of all : and records of the ſame court need not be pleaded 
ſub pede figilli. Lutw. 40. 2. This coming in by proviſo 
ought to be ſhewn by them in their diſcharge. 1 7 n. 

x Lev. 26. 3. The Sc. at the end implies every thing pro- 
per to make it a right prayer of judgment. At leaſt this 
thould have been ſhewn 5 cauſe of demurrer. 3 Lev. 66. 
Lev. Ent. 11. Thomſ. 191. Brownl. Red. 461. 466. 


2 Med. Ent. 6. 1 Juſt. 362. Litt. $ 691. 2 Lev. 19. 


34 H. 6. 1, 2. 24. | 
Wearg. It ſtill continues a record of ſeſſions, and the clerk 


record. 


of the peace only tranſmits an account, that there is ſych a 
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Ei per Curiam. The diſability being only temporary, this 
plea is in the nature of a dilatory, and therefore ſhould be 
pleaded ſub pede ſigilli. And it is conſiderable, whether this 
certificate be any record of this court. This does not ſeem 
to be within the general rule of proviſos, becauſe the enfor- 
eing people to take the oaths, being thę aim and deſign of 
the ſtatute, it is much ſtronger than the common caſe of a 


proviſo. 
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Adjournatur. And this term it was argued by Fazakerly Where matter 


pro guerente. This plea of a diſability cannot be pleaded after 
2 general imparlance. 1 Med. 14. Tel. 112. 1 Ven. 76. 
135. Neither can privilege. 3 Lev. 343. Trin. 9 Ann. in 
C. B. Kelley v. Sedgewick. Nor to the juriſdiction. x Lew 
89. I Inſt. 128, ; 


2. It ſhould be with a profert in curia ſub pede figill ; 
whereas it is only with a prout patet per recordum remanens 
in this court. Bro. Record 36. Co. 128. Lutw. 17, 18. 
* 334, Lutw. 1100. Lit. § 201. Mich. 5 Geo. in 

B. Moor v. Coatſworth, this exception was taken and 
allowed on demurrer. The matter of the conviction is tra- 
yerſable, and ſhould therefore be alledged, otherwiſe you give 
the clerk of the peace a very great power to bind perſons by 
his certificate. 1 Leon. 205. Mo. 541. pl. 714. 


He mentioned the two other exceptions, for want of 3 
guouſq. and that of the proviſo, and cited the fame caſes. 


Reeve contra. The rule laid down as to imparlances is 
generally right, but the reaſon of it does not extend to this 
caſe ; for where you are to give the plaintiff a better writ, 
mu muſt do it in the firſt inſtance, that he may receive as 
little delay as poſſible ; but here we ſay the plaintiff is intitled 
to no writ at all, | | 


2. The conviction is a record of this court, and ſo need 
not be pleaded ſub pede ſigilli; and this differs from the caſe 
of an outlawry, where the record is that which creates the 
diſability, whereas here the record is only the evidence of it. 
It is a matter of fact, whether he neglected to take the oaths, 
and as ſuch it might have been traverſed ; and it is like the 
plea of auter action pendent in another court, which is never 


pleaded ſub pede ſigilli, becauſe it involves a matter of fact, 


whether both are for the ſame cauſe of action. 


3. It will be very well without a gzou/que ; and there are 
many precedents fo in the caſe of an excommunication plead- 
ed. 1 Inf. 127, 128. Raft. 320. 333, 334- Lev. Ent. 11. 
The.-191, It would be well enough, if it was only petit Ju- 

. | | 


dictum, 


+ 


- 
* 


* 


of record muſt 


ede Fg ſub 


de ſigilli. 
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dicium, becauſe the court will give the proper one. 2 Lev. 19. 
1 Leu. 222. Hil. 2 Am. B. R. Wilſon v. + Croſs, Error e 
C. B. in replevin, the defendant pleaded priſel en auter lien, 


to which there was a demurrer concluding in bar; and the 


court rejected all that came under the petit judicium, ſaying, 


as that was ſufficient, the other ſhould not vitiate it. 


He faid the proviſo extended only to ſuch as were to take 
the oaths upon account of qualifications ; but upon looking 
into the act of parliament, it appears to be general. 


Curia adviſare vult. And Trin. 11 Geo, reſpondes ouſter 


agard, without further argument or debate, they ſaying it 


could never be ſupported after an imparlance. 


os ba 1: 


. 


Trinity Term 


8 7 
8 Georgii Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice. 
Sir Littleton Powys, Knt. PORE 
Juſtices, 


Sir Robert Eyre, Knt. 
Sir Jobs Forteſcue Aland, Knt. 

* Sir Robert Raymond, Knt. Attorney-General, 
Sir Philip Yorke, Knt. Solicitor-General. 


Ber +: 2 "= We 
Dominus Rex verſ. Inhabitantes Sancti Petri in 
Civit' Oxon'. 


MI RY NORRIS having intruded herſelf into the If the maſter 


pariſh of St. Peter, was by an order of two juſtices carries his ſer- 

removed to Fawley-Court, as the place of her laſt legal ſettle- ind das Mew 
ment. Upon appeal to the ſeſſions they ſtate the fact ſpecial- days, the ſervant 
ly, that ſhe was hired for a year into Chriſt-Church college seine a ſettle- 
in Oxon. being an extraparochial place, where ſhe ſerved 2 
part of the time; that during the year, her miſtreſs went up- 
on a viſit to Fawley-Court, where ſhe ſtaid three months, 
and took her ſervant with her, and afterwards they returned 
to Chriſt- Church: and upon the whole, the ſeſſions diſchar- 
ged the order for ſending her to Fawley- Court. | 

And now upon debate it was adjudged a ſettlement in 
Fawley-Court ; and conſequently the laſt order was quaſhed, 
and the order of two juſtices fet up again. 


It was not diſputed, ſince the caſe of Rufford, but that [ 525 J 
the hiring into an ex ial place would give a ſettle- 
ment. The only doubt was, whether the ſettlement gained 

at Chriſt-Church was not ſuperſeded by a ſubſequent: ſettle- 

ment at Fawley-Court, and they were all of opinion it was. 

As to the caſe of a maſter who'goes upon a viſit, they ſtrongly 

 Indlined it would be no ſettlement, becauſe it mult _—_ 

2 | e- 
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{£onſequences:that he may be ſent! away. But as to the caſe 
| 1 ſervant, they all held it a ſettlement 3 for he comes, 
er in the capacity of ſervant, and is taten td be fired 
into any pariſh where he ſerves forty days; and it is not ma- 
terial to him, whether the maſter goes there under the capa- 
22 ral gaining a ſettlement or not :-tike the caſe of a ſchool- 
boy, he gains no ſettlement, but the ſervant that waits upon 
him. will. And the court ſaid, they could not take the return 
; to Chriſt-Church to have given her a new ſettlement there, 
os it not being ſtated to have liad a continuance of forty days *. 

. M | A rie 


”"L TY | g | 4 N | * 
FM Hominus Rex der /. Inhabitantes de Lambeth. 5 
Irbere the par- NH E parſon lets his tithes to farm, and the farmer 


— — agrees with the tenant of the land, that in conſideration 
retain the tithes, Of his paying ſo much, he ſhall retain the tithe, and gather 
ere, 4 in the whole crop without dividing: and which of the two 
wponthe parſon. is Chargeable to the poor's rate, as occupier of the tithes, Was 
the queſtion. And the ſeſſions diſcharge the leſſee of the 
puarſon, and tax the tenant of the land. Et per Cu. The 
order muſt be quaſhed. The farmer of the tithes is prima 
„ iacie liable to the poor's Tate, and therefore unleſs he can 
throw that charge over upon another, the tax muſt be made 
upon him. The tenant of the land, in this caſe, can never 
be ſaid to be the occupier of the tithes; for he is either a 

3 perſon who buys the tithes, or elſe he is to be taken as only 

8 excuſed from paying any; and nobody can ſay, but that 
though the parſon thinks fit to excuſe a pariſhioner, he will 

2 ſtill remain in point of law the occupier of the tithes. THE 
' - +» *41, agreement being only by parol, cannot enure as an, under 
2 leafe of a thing that lies only in grant. Suppoſe We 

—_— | 1 | 4445. 4391 


„ % 
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G * 
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Sir James Burrow, in his Settlement Caſes, p. 422. with reſpect to this 
caſe ſays, There having been ſo much doubt and fmiſapprebenſio be £9 09 

it, he hag bad che curioſity to tranſcribe it from the original ord, which igas 
follows z ie removed Mary Norris from the pariſh of St. Peter's in 
e Faſt in ford. to the pariſh of Faaley, in the county of Oxford a ſoręſaid- 
hich order was:difcharged by the ſeſſions upon appeal; it ap ring (as it 
ig tated in the order of — that the ſaid Mary Norris was bired at Chrik⸗ 
Church in Oxford, an extraparochial place, on the, aGth-of Me 1717 for und. 
year; to Mrs. Cook, who then lived, and ev r nee hah yg „with her ſon | 

| in-law Dr. Claveritig, canon vf Chiiſt-CHarch college aforeſaid, as a ſojo rne 
N  orboardery and continued in her ſervice: there till the montbof — n 
fame year ; when Mrs. Cook went upon a viſit to her ſon Mr. Freeeman, in 

the pariſh of Faaley aforeſaid, where ſhe continued three months upon the-ſaid 
viſit ; and her ſaid ſervant Mary Norris was with her at the ſaid Mr. Freeman's. 
At the end of which the miſtreſs returned to,Chriſt-Church,, and there the ſer- 
_ vieeexpired, ſhe having Terved her miſtreſs the whole year, in purſuanc 
the firſt hiring ; and the order of ſeſſions was quaſhed, and the original order 

 evonfirmed,” - Vide the caſe of Alton &-Elvetbam, Burr, Seth Cave 16) 4 


— 


— : 


Faint Tat 6 60. 27 


kaſe nnn which are ſold ſtanding, and the vendes 

Subs them up; can it be imagined that makes him the o- 

cupier.? Or ſuppoſe the tenarit ſells tlie whole crop ſtanding, 

will that make him. leſs the occupier of the land? if it 

ſhoyld; it would be impoſſible for the officers of the pariſh _ _ 

fo know whom to charges We muſt take this "tenant of it - 

land to be like any other buyer of the tithes, fince he has 

more title to them any ftranger whatſoever ; and when 

the parſon or his. farmer reeives a fum.of money in lieu of We: 

tithe, that is in law a receipt of the tithe ; wit this only L 526 J 

difference, that it is not tithe, in kind. In the caſe of a oe , 
ſition (as this is) or a mods, it was never thought but that 


* parſon Was chargeable as occupier of the tithe : there- 4 
ore there being uo colour to charge 2 tenant of the land; hr 
the order of ſcion muſt be quaſhed | 


Between the Parifhes of Eaſtland and Weſthorſley. 


HE fact was ſtated ſpecially; on an order of ſefſi ions; e 

that a ſervant was hired for a year; and the day before N 

the year expired the maſter told him, that to prevent his ty. end ofthe * 

Bae g a ſettlement in that pariſh he ſhould go away imme: year doth not 
ately ; which the ſervant refuſed to do, inſiſting to ſerve Hardent the ſet- 

out ho year, whereupon the maſter turned him out of doors. 3 

And the court held this to be ſuch a fraud in the maſter, as 

mould not * the ſettlement of the ſervant +.: B £01055) vain 


us « 


\ Robinſon ogrf. Davis. F 


Ven affidavit that'the original award was loſt by com- Practice. 
ing up in the Briſtol mail, which was robbed, Huſf ſſey 3 
moved y 5 a copy of it, and had a rule for an attaghs 8 


Fiſher ver Emerton. 8 


orgs Plalnütr got judgment on the ſeire Fact ET) Practice. 
bail, pending error by the principal, and took them in 


execution; and now they moved to be diſcharged. Sed per 
Curiam. Though you might have applied, and had the . 
9 ſtayed, yet we will not ſet them aſide. If an 

debt had been brought upon the judgment, we ſhould Re. 


WARS, a e, e hat ws ohne: e 6: 


4 *** 1 * 2 1 a 2 * 


1 


* vide 8 Mod. 61. 46 Vin. Abr. 4. and the caſe of King & Turner, - 
Ame 77. | 42 : 


| + Vide ante, p. 423+ and the caſes thive cited, | & 
Por. I. 3 v ſet 


. 65-100 
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ſet aſide the 8 when it is once ſigned; becauſe we 
take it, e our not applying in time have n to 


ieri na debit, f. actun 


Noke verſ. Caldecot. 


—— ] PON error „ C. B. the court held, that if there be a 
term prndenie V warrant of attorney of any term pendente lite, it is 
is ſulficient, enough to warrant the proceedings, and there is no neceſlity 


it ſhould be of the term in the placita. 


1 [59 1 Colebrooke ver. Diggs. 


3 rode Ts plaintiff obtained judgment. in B. R. of which 
ſecond writ of error was brought in the Exchequer-chamber, and 
3 bail put in: after affirmance there, error was brought re- 


— —- — . 
2220 -> 


turnable in parliament ; and upon conſideration the court 


_ that there muſt be freſh bail 
Fry ver /. Carey. 
4 action was brought in the ſheriff of Ta Gre $ 
court againtt two partners, one brings a habeas corpus, 
and puts in bail for himſelf only. And Strange moved for 
a procedendo, which was granted; for Nine the ng 
will be difabled to go on in either court. | 


" Dominus Rex ver / Green. als. 
r Moved to exhibit articles of the peace on behalf of 220 


e „ zabeth Collet, a quaker; but ſhe refuſing to r the 


3 court could do nothing. 0 o 


A — 


Between the Pariſhes of Hobey and Kingſbu 


2 adicaon of 15 WO juſtices adjudging the ſettlement; of the huſbap | 
to be at Kingſbury, and that he is likely ton b 


2 ſufficient 


to ſend the wife it hargeable to Hobey, ſend him, his wife, and ſon Re 
with him, year old, to Kingſbury : and whether this' was g99d-7245, to 


the wife and child was the queſtion, and held well enough, 
: and the Heger confirmed. HERE DION 1 bias * Orfio21 WH 


WJ 430: 13 547 4 Nox 


ly L ft. f 
1 Tie N Anonymouf- AW. 10 2. >Mo' 517 
In b, coratn Pratt Chief Fuſticeo. bi 


eg of + HE chief juſtice allowed the wife's declaration;bthat 
ae PET ſhe agreed to pay 45 44.8 week for N a child, was 
bell. good ae iy to charge the huſband this os 
| y tranſacted by n * ane 
50191 riss nA 0 1517} bobivong 4 i © ROT, &. A.) — . a 


los to ons „ one 19 2; 4 


i od: and 5: ide Scher Nag e 


aa end 91.21 s 2926), 5 off, 1189 flotil ! Hig 
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„And Michhelma- 


Michaelmas Term 
u B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice. We 
Sir Littleton Powys, Knt. | ps 


9 Georgii Regis. 


Sir Robert Eyre, Knt. Juſtices. 
Sir John Forteſcue Aland, Rant. 
Sir Robert Raymond, Kar. Attorney-General. 
Sir Phill 70%. Kant, e 
15 1 211 
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Later F Paroch* Sandi Petri in Civit Ozon' and Chip: 
: ping Wicomb, in Com' Bucks. 


P ON a ſpecial order of ſeſſions it appeared, that the 
5 er of the Oxon ſtage coaches hired a ſervant for a 
61 r, to a in an inn at Wicomb, where the coach baited, 
b 2 to take care of the horſes : he lived there for the whole _ 
but inaſmuch as the maſter lived all the while in Ox . 


DD 


en wpacuP 


d Hxs 


brad einen 


ſettled Whers 


ſervice is. 


:85;burbA 
I. 'vDnedtud 


© the ſeſſions adjudge the: ſettlement af the ſervant to Sr rr 


him. Et per Curiam. The order muſt be quaſhed, 

the [ſettlement is gained by the ſervice, which, 
nb and it would be hard to make it a ſettlement in 
Oxon, when the officers there had no power to rem ove him : 
the officers of Wicomb might have removed him, if they 
had pleafed ; they did HO Kc they muſt pro- 
de ar him, 2 lid h: 


BU 42 £ 3111 


the Parifhies © of St. Johiy S m the. Ti dun La nd. 
ens rt in the County of Hertford: vs bony” 


81 „Hes. 


"RY tf g9& 10-1, g. c. 11. it is provided, that no 
certificate: man ſhall gain a ſettlement in the pariſh to 

which he comes with ſuch certificate, unleſs he takes a leaſe 
„Hel. per ann. or ſhall execute ſome annual office in 


Wes 3 > oe | fuch 


/ 


was in. 


tw 2102 bn 07 


1 þ | 1 0 Þ 27 
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An entire tene- 

ment of 10l. 

por ann. tho' it 
ies in two pa- 


riſhes, gives a 
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ſet aſide the judgment, when it is once ſigned ; becauſe we 
take it, you by your not applying in time have ſubmitted to 


moet che plaintiff. Tieri nan debit, factum vert... — | 


Noke verſ. Caldecot. 5 


— prog 1 P ON error C. B. the court held, that if there be a 
arms pendente warrant of attorney of any term pendente lite, it is 
is ſufficient. enough to warrant the proceedings, and there is no neceſlity 


it ſhould be of the term in the placita. 
[ 527 * W Colebrooke ver/. Diggs. 


" There muſt 


ai bail cas PHE plaintiff obtained judgment: in B. R. of which 

ſecond writ of error was brought in the Exchequer-chamber, and 

40 bail put in: after affirmance there, error was brought re. 
turnable in parliament ; and upon conſideration the court 
1 8 that there muſt be freſh bail. 


F ry Ver 7. Carey. 


Procedendo, N action was brought in the ſheriff of Lak 8 


court againſt two partners, one brings a habeas cor pus, 
and puts in bail for himſelf only. And Strange moved for 
a procedendo, which was granted; for otherwiſe the Pang 
will be diſabled to go on in either court. | 


Dominus Rex ver /. Green. 


M oved to exhibit articles of the peace on behalf of Th. 
zabeth Collet, a quaker ; but ſhe refuſing to ſwear, the 


without, cath. court could do nothing. © 92 


5 den Between the Pariſhes of Hobey and Kingſbu 
Adjudication of W O juſtices adjudging the ſettlement of the huſt 


Huſband's ſettle- 
ent ſuficient 1 to be at Kingſbury, and that he is likely to- 
nne i to Hobey, Nad him, his wife, fon of, 
with him, year old, to Kin ry : and whether this was goad.;as, 
was th 


the wife and chil e Pan and held well eno 


usker cannot 
exhibit articles 21 


4 and the oiger confirmed. ' o bie ; drow We 
PIN Ii ie | I * nox() 
1 d. Anonymous. 0 e 


e ande, coram Pratt Chief Juſtice. bin 


wie where nh of | HE chief juſtice allowed the wife's declaration; that 
Aeceb agaibſ ſhe agreed to pay 45. 22 week for nurſing a child, was 
i 1 5 evidence to charge the huſband; this 285 4 
ae tranſacted by the women ?. 
OY OM 51 215 £9 = e 25 AG 21s 8 
dr ane 5 0 I 5 e, Buller's Nin Privclaw, rue Evidcace, 
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Sir John Pratt, Knt. Lord Chief Juſtice. _ *_ " _ 
Sir Littleton Powys, Kant. e 
Sir Robert Eyre, Knt. Juſtices. EE 
Sir John Forteſcue Aland, Rat. | 
Sir Robert Raymond, Kar. Attorney-General. bao 
Sir TP Yorke, Knt, Solicitor-General. 
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Later P Paroch' Sancti Petri in Civit Oxon' and Chip: 
_ ping Wicomb, in Com' Bucks. 290763. we 


$14. oC ame 


PON a ſpecial order of ſeſſions it appeared, that the Hiredei Pte 
maſter of the Oxon ftage coaches hired a ſervant for a ſettted whete 


* r, to ſtay in an inn at Wicomb, where the coach baited, «vice is. 
"26d to take care of the horſes : he lived there for the whole ; 


755 but inaſmuch as the maſter lived all the while in Ojꝑ—- 
the ſeſſions adjudge the: ſettlement af the ſervant to om iRut Mom 


Keg oo Et per Curiam. The order muſt be quaſhed, i > ene 
3 is gained by the ſervice, Which een 
Wicomb ; and it would be hard to make it a ſettlement in 
Oxon, when the officers there had no power to remove him: 
the officers of Wicomb might have removed him, if they 
had pleaſed ; they did not do it, and therefore chey muſt pro- 
ide for him. I 


BW dl 


Between the Pariſhes of St. Johi s in the Towndand C 12 52 9 J 
Amwell in the County of Hertford: > Long © 


V the ſtatute q & 10 W. 3. c. 11. itis provided, Gas 20 As entire dans. 
8 ſhall gain a ſettlement in the pariſh to ment of 10l. 
which he comes with ſuch certificate, unleſs he takes a leaſe 33 tho' it 


ies in two pa- 


_ lol. per ann, or ſhall execute ſome annual office ix riſhes, gives 
3.33 ſuch 
/ 


— — 
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32 4 fect pariſh. In this caſe the certificate-man took a farm of 
— lives, ol. per ann. part of which was in St. John's, and part 
ö mn Amwell ; but the greataſt part, together with the 

being ſtated to lie in the pariſh that received his cextificat 
m court held it a ſettlement there “. F 
EC 
| Sir George Ludlam, Chamberlain of Landon, l 

Lopez. 

Theas of grace IT the ffatute'6 An. c. 16. intitled © An act for repeat: 

t doh not rele (ing an act for the well gurbling of ſpices, for, 
e ting an equivalent to the city of London by admitting 


tereſt is veſted © rokers,” it is taken notice, that wes office of 0 of 
in another.” © the ſpices is an inheritance of the city of London, and by 
them leaſed out for 3001. per ann. which office and whe it 

|", was convenient to aboliſh, by which the revenues of the ci 

_ an would be diminiſhed; it was therefore enacted that eve 
42 eb broker ſhould on his admiſſion pay 405. to the chamberlah 


and à yearly ſum of 40s. for the uſe of the city; and that 


-perſon acting as a broker, without ſuch admittance, 
ſhould forfeit and pay to the uſe of the mayor, 'common 
and citizens of the ſaid city, for every offence the ſum of 2 
to be — wo action of debt in the name of 15 


522 13% - 


in an action for the penalty the in was, "Whether t 
forfeiuite was pardoned by the laſt act of grace? - 


For the defendant it was inſiſted, that this is a ſtatute of 
nce of a public nature, and the action ariſes ex nay 
ike the caſe of exerciſing a trade contrary to 5 Eliz. whic 

e is always pardoned, unleſs it be excepted. Cro. Eli. 6 
os In an appeal of murder the defendant was — 
flauphter; and though this was the ſuit of a S 
it was held that the king might pardon the 6 n 88 
2 And as the penalty is but a conſequence of the of- 
. ence; if: that be done away, the penaky muſt fajl z anch iz 
makes no difference that the penalty is given to the chamberg- 
| lain, and not to a common informer. 5 C9. 4 + 03 
1 5 30 ] Sed per Curiam. This is not to be compated to the vaſe df 

d common informer, who has no intereſt veſted in him 
action brought; whereas here the city has an intereſt veſted 

upon committing the offence, and il may releaſe th vx: 

| nally. ident bringiog any ea, Tb 1 
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nis revenue, and the laying a penalty does not make: it 2 + 
c offence z-it is only: A rein for the duty, har if e de aa 
0 do nit take a licence, they ſhall pay ſo much ang 


this penalty were ao added, the revenue — be worth 
Laing 3 Inft. 238. is expreſs, at the king cannot- 
rdon where the «os is given to the party grieved ; for 
that would be for him to diſcharge the intereſt of another. 
The offence againſt 5 Eliz, is of 3 [rang nature, and in- 


dictable, but this is not. Et per Eyre Juſtice, I much NETS” 
queſtion whether that caſe of the PLAY be law, for hs 
burning the hand is part of the judgment. H 
This being vpon a point ſaved at =  prius, the PERS age 
had judgment. FS 44 0g Rt 
| Danis Rex uerſ. Kelley. 8 . 

HE defendant having been formerly bound over, ap- Warrant for 


peared the firſt day of the term his recognizance, 
ko Mr. attorney . the as tp that there was a ner, 
new warrant againſt him for treaſonable practices committed 
fince the laſt term, which the officer had not been able to 
execute and therefore defired leave that it might be executed 
in court, which: was granted, and done accordingly. 


Bland verſ. Pakenham, 


HE court held, that the preſence of an attorney of C. B. Pradtices 
at the execution of a warrant to enter _ eee 
0 4 R. was ſufficient. 


| Dominus Rex wer/, Tod et af. 


Rx the ſtatute 6 Geo. c. 21. the juſtices of peace 1 4 Mandamus to 
jquriſdiction giyen them in ſome caſes to receive an infor- . 
dann. and make their determination, upon 2 ſeizure: of © 

: upon information exhibited: by the officer, of the 
euſtorns, the fact appeared not to warrant the ſeizare, but the 
juſtice in favour of the officer refuſed to diſmiſs the informa- | 
tion, ſo as the owners might have their brandy again; and f 531 34 J 
pow Wearg moved for a mandamzus,'to: compel: him tg de- : 
dau the au. which was granted alen * | opp Þ 


1110 2 £ 


1 "Green wes. Guantlett, Ma a e 


f E court on motion for a new trial held, 3 Praftice 
notice of trial at the end of half a yeur after afſwe joined; 
would prevent the neceſſity of giving a_term's_notice_till a 
ear after the laſt notice which was ren; ne. een. 
er N re af 2 8 en nintbsth bay 
Dominus 


22. 


. 


3 
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3 Dominus Rex ver,. Reader. WE 
Praftice bail, T HE defendant was convicted for keeping an alchobſe 
without licence, and was thereupon committed for 4 

month as the act directs. After he had lain a fortnight, he 
brought a certiorari, and upon the return of it he was ads 

mitted to bail; the court being of opinion, that if the con- 

viction was confirmed, they could commit him in execution 

for the reſidue of the time. i 

Hooper verſ. Dale. * 


Ele 


C>fual eje dor T HERE being a vacant poſſeſſion, a leaſe was ſeal 
cannot confeſs upon the premiſes, and the defendant ejected the leſſee, 
— and then gave a warrant of attorney to confeſs judgment: 
BY which was now moved to be ſet aſide, for that the caſua] 
ejector can in no caſe confeſs judgment, I endeavoured to 
difinguiſh this from the common caſe, where the caſual ejec- 
tor is only a nominal perſon ; but the court ſaid it was a 

trick, and ſet it aſide, | 


= rae Sheather verſ. Holt. JAP 


1 | ö „ As 

No attachwent TRANGE moved for an attachment for a reſcue of one 

_"__ _—_ taken on a capias ad 1 And upon the ne 

a return, to ſhew cauſe, the court ſaid, that in regard theſe motion 

grew upan them more than they at firſt intended, they. would 

expect a return in all caſes for the future; and therefore 

diſcharged the rule. ige 

N. B. Afterwards upon conferences with the judges ef 

| C. B. who grant theſe attachments every day, the court 

Fe thought fit to come into that practice again. 1 

HII. 9 Gee. Grindney v. Touſter, Meare v. Gallard, 

Anal ry $6 5 the old rule, and required a returu Laufe 
V. Paine, Trin. 5 Geo. 2 „ unnd 

1118 | 145170 


f 532 ] The Gaoler of Sbrewſbury's caſe... . 


No attachment MN attorney moved for an attachment againſt him for 2 
for voluntary AVI voluntary eſcape of one in execution for obſtrut 
* an exciſe officer in the execution of his office; but the court 
refuſed to grant it, there being no precedent for fc phe ; 
„ however they ordered him to ſhew cauſe, why there ſhouſd: 
not be an information. 


— 


* « 


Ta 23 


8 p Fleming 
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Fleming ver/. Langton, | 


HERE were four counts in the declaration, non aſ- ln br are 
* © fumpfit pleaded to three, and a demurrer to the fourth. in law, "— 
After judgment on the demurrer, the plaintiff takes out a pleintiff may 
writ of inquiry and executes it. This was moved to be ſet aſide, waive the ge 
there being no nolle proſequi on the roll; and it was inſiſted, ont an inqui- 
that the plaintiff ought to take out a venire tam to try the iſ- ry upon the de- 
ſue, quam to inquire of the damages upon the demurrer. Sed murrer. 
per Curiam. That is indeed the courſe where the ſues are 
carried down to trial before the demurrer is determined, 
and in that caſe the jury give contingent damages ; but here 
the demurrer being determined, and the plaintiff being able 
to recover all he goes for upon that count ; there is no reaſon 
why we ſhould force him to carry down the cauſe to ni pri- 
us and as to the want of a nolle proſequi upon the roll, he 
may ſupply that when he comes to enter into the final judg- 
ment ; if not, you will have the advantage of it upon a writ 


of error. The judgment upon the inquiry muſt ſtand, 
x Barker verſ. Forreſt. 


C. B. the defendant after ſpecial imparlance pleaded his Replication non 
privilege of an attorney of B. R. "The plaintiff replied al derne muſt 
him not an attorney, and concluded to the country. And — wy 
on demurrer judgment in chief is entered for the plaintiff, 
but reverſed on error, becauſe being on demurrer; the moſt 
the plaintiff could have, was a reſpondes ouſter. Et per Cu- 
Tiam; That there muſt be in this caſe, becauſe though the 
replication is ill in concluding to the country, yet the plea is 
il too, as coming after imparlance, though it be a ſpecial 
One. 55 #3424 #3 b « SY ; 


Lock verſ. Major. [ 533 J 


B * ſtatute 5 Ges. c. 24. C 30. it is provided, t That a Bankrupt's cer- 

* bankrupt's certificate ſhall be given in evidence, and 2 2 evi- 
< be a full diſcharge of any action that ſhall be brought by yak, = 
any creditor of ſuch bankrupt.” A point was reſerved at Altered by 
Aiſi e con 48 WRT It Was not ſtill neceſſary Ceo. f. N. * 
to prove an act of bankruptcy. And upon debate in open c e 
they Ganga all of opinion I A for the KY 77 N 3 

tive, and therefore he muſt be proved to be ſuch'a perſonas 


(bisl 4 


£2 * q 
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— 7 N. Anonymous. 


Rule ſer coroner 1. court granted a rule for the ooher of Wendel 
WW” * in com Salis to take up a body, in order for à ne-ẽ It- 
"_ the former having been quaſhed: 


Thornton ver/; Moulton; 
Mt 8 coram Pratt C. J. 


I the opening of the books the two brokers met, and 
the felling 8 told the other, he was ready to tranf- 
fer; the other 8 it was uſual to indulge the buyer fot 
two or three days, and that he would find his principal in that 
time; which 4 other not diſagreeing to; nothing further 
was done And od want of having the buyer called at the 
books the firft day the chief juſtice ruled it not 
2 tender; _ an was nonfuitet; 


Hobſon verſ. Trevor: In Cane. 


T HE defendant being the ſon of the late maſter of the 
EY Rolls, and ander the diſpleaſure of his father, did upon 
infited to the marriage of his daughter with the plaintiff enter into 4 
the penal. bond of the penalty of 5000/. conditioned to ſettle one third 
; u of whatever eſtate in lands ſhould come to him on the death 
391, ef his father. The maſter dying without a will, a very cans 
fiderable eſtate deſcended to the defendant his eldeſt- ſan; 
-40x+1 0: 1. Who neglecting to make any ſettlement within the time limited, 
„ + ,-- the plaintiff drought his bu in this court for a ſpecific per- 
"pr... -1 formance. The defendant by his anſwer inſiſts, that he 
1. 530 4] ought to be left to ſue the penalty, having his remedy. upon 
that at law: but lord chancellor * — a ſpecific perform 
ance, ſaying it was unreaſonable to give an election to the di. 
fendant, 1 the plaintiff could have none; for if the lands 
to be ſettled were 5. of the value of 5000, he could never 
reſort to the penalty z and on the other hand: if they exceeds 
ed: that value, it was not juſt he ſhould be left to it; ne 
ther would it anſwer the intent of the parties; Which was | 
| Teeure à proviſion for the wife and children by the 
of the eſtate ; becauſe if the plaintiff was to have EN 

I mult be ac a debt due to hirnſelf, and this court would 
ene him to do y din our of it fot their be⸗ 


What » tender 
of ock. 


N b 2 91399] - 

15 Peele ver /. capel. In Gabe, f n 

| Bond of reſig- APE Lon preſenting Peele to aliving,. took a bond frond 
9 him to reſign when the patron's nephew came of age, 


e m the living was deſigned, - When the n A: 


FR. WY. 


— 
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of ave, inſtead of requiring a reſignation, it was agreed be- >=* 
"teen them all, that Peele ſhould continue to hold the liv-* © 
Ing, paying 3ol. per ann. to the nephew. Peele makes the 

payment for ſeven N but refuſing to pay any more, the pa- 

tron put the bond in ſuit; and then Peele comes into this 

court for an injunction, and to have back his 301. per annum. 

On the hearing the chancellor granted the injunction, not 

(as he ſaid) upon account of any defect in the bond itſelf, . . ..-»7 
which he held good, but on account of the ill uſe that had 98 
deen made: and as to the money, it being paid upon a ſimo- 
miacal contract, he left the plaintiff to go to law for it. 


RES PASs for chaſing his cow, and his domeſtic where more 
fowls, viz, hens, geeſe, Oc. with dogs, which dogs altesban de- 

were uſed to bite tame fowl, by whoſe biting they were N. 25 

led. On Not guilty, verdict for the plaintiff; and he had 


his full coſts, becauſe this is not a treſpaſs wherein the right 
of the freehold may come in queſtion. + 5 W ne 
. . | ; | ; 94. DI7 1" (5'5Y 
2 Intr. Mich. 8 Geo. rot; 2124 — * tot 


N deßt for a penalty, the plaintiff declares; that he tove- 1 . 
PLES to transfer the defendant on or bahay the 21ſt of 44 
September ſo much ſtock, and that the defendant in conſida- Pay for it, the 
atione præmiſſorum covenanted to accept and pay for it; — 1 ho whe 
und then avers that he was at the books the 2 1ſt of Septem- dent. : 
ber, et paratus fuit et obtulit ad transferendum to the plain- 
; it, who then and there zefuſed to accept, or pay. 191 
Nn demurrer it was 8 Acherley, that for it made 
*. a condition precedent. 14 H. 4. 19. 5 Caan 15 H. 
4 18, b. 2 Saund. 352. And therefore to intitle 

imſelf al this action, the plaintiff ſhould have ſheten an 
Rall transfer of the ſtock, and the rather here becauſe the 
Svenant Was not to pay the money till the day of transfer, 

Rich brings this eaſe. out of the diſtinttiun laid dow in 
Thorpe e. Thorpe, Sal. 171. 432-5 93 35909 0 

Reeve contra. Here are mutual covenants, and therefote 
we need not ſhew a performance of our part of the agree- 

\ 5 r —— 1 147 Ib to bros 


x | * [4 n Bar 70 eds aon 
* 10 289 WS1goh z gos St g90W iger 7 min 
* 


ES 


h 2 7 A beweis d v2 
„ VideicAme pels en Pete and the Bariofecrtlis-A vere {cr furtfch 
und Sandys—Vide alſo Burn's Eccleſiaſtical Law. v. 3: 331.— Gibs, Co. 800. 
- + Vide Poſt. 331. 4 | 
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ment; but if we were obliged, a tender is ſufficient, eſpeci. 
ally a perſonal one, as this muſt be taken to be from the re. 
fuſal which is alledged; and it being a perſonal tender, that | 
helps the want of any averment of the uſage of the company, 
arul of ſtaying till the books were ſhut according to the cafe | 
Salk. 623, of Lancathire v. Killingworth, for this is like the tender of | 

rent, where a refuſal on any part of the day excuſes the party | 
from any longer attendance ; beſides, this declaration is ac. 
cording to the precedents. 1 Brownl. Ent. 14. Br, Red, 
109. Lutw. 226. Lev. Ent. 30. 44. 


Et per Curiam. In conſideratione præmiſſorum is in confi. 
deration of the covenant to transfer, and not of an actual 
transferring, for which the defendant has his remedy; or if 
it were, a tender and refuſal would amount to a performance: 
in all theſe caſes the great queſtion is, who is to do the firſt 
act : but when the transfer is to be upon payment, there is no 

eh colour to make. the transfer a condition precedent. 
"50 Judicium pro quer niſi, but enlarged to next term on the |{ 
importunity of the defendant's counſel, who alledged he had 
new points. Hil. ꝙ Gee. the plaintiff had judgment without 


argument. | « 42 | | 
/ Trin. 10 Geo. the judgment was affirmed in the Exchequer. 
chamber. | 
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& Wine PRR OR B. R. in Hibernia of the award of a peremp- 
the award of a tory mandamus to admit Robert Dowgate to his ſtall in 
* p'rory the choir and his voice in the chapter. 2 25 
pe firſt mandamus recites, that the ſaid Robert had heen 
legally inſtituted and inducted to his ſtall and voice, which the *' 
dean and chapter had refuſed him; ideo, G. 


After an alias and e they return, that Hen. 8. by his 
lettets patent under the great ſeal of Ireland, dated ro 
annd'reeni 33. gave to the dean and chapter ande their ſucs 
eflbrs à power to make ſtatutes and ordinances for the better 
government of the church, by virtue of which they ordaur- 
ed, chat every perſon before he ſhould be admitted to his ſtall 
in the choir and his voice in the chapter, ſhould take bys-cor+ 
pbral oath-before the dean and chapter for the time being, of 
canonical, obedience to the dean, and to obſerve the. ſtatutes 
and cuſtoms of the church, and to BP _ 11 185 
Laptere, - I hat they were ready to haye, admitted the 
owgate.76 his fal and voice, Pat What he refale@ to'take the 
Wenn though cequrled fo, to do, or og df calls they cati- 
not — him. Then the entry goes on With a quia Yang 
{TI 2” ol 7 
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car”, that the return is inſufficient, ideo concedatur, et per cur? 
hic ordinatum quod eſt, fiat breve de peremptorie mandamus. 


Upon error of this the general errors are aſſigned, that no 
ſach writ ought to have been awarded, and that the return 
ſhould have been allowed. The attorney-general here pleads 


in nulla eft erratum. 


| Fazakerley pro gueren' in errore. That a writ of error will 
lie in this caſe, though that is a point never yet determined : 
it is the policy of the law, that no one court ſhould be in- 
truſted with the ſole determination of any man's prope 
for which reaſon it furniſhes the party with writs of error, bills 
of exceptions, demurrers to evidence, &c. If the validity of 
this return had been determined in an action, no body will fay 
but a writ of error will lie: and is not the very ſame matter 
put in judgment, only in a more ſummary way? And is not 
property more and more every day the ſubject of mandamus s? o 
2 Cro. b. ſays all proceedings of courts of juſtice ought to be the award to re- 
examinable in another place; and in the caſe of Aſhby v. mand, where 
White it was held, that a writ of error would lie on the award the court refuſes 
to remand, where the court refuſed to bail. 


Taking it therefore for granted that a writ of error will lie, ( 537 J 
I ſhall proceed to mention my exceptions to the mandamus. 


1. Here is no title to the archdeaconry ſet out, only that 
he was collated, inſtituted and inducted : in a guare impedit |  - | 
they always ſhew a Vacancy. 


2. The writ is felo de ſe, and ſhews it to be unneceſſary, for 
being inducted he has a right to all the incidents of his of- 
fice. Suppoſe an houſe was annexed to the archdeaconry, 
would this court grant a mandamus for that? No ſurely, 
they would leave him to his ejectment: you will indeed help - 
him into the office, without which he could not maintain. an 
ejectment. The caſe of a parſon is the ſame, for he is put 
to ſue for his tithes, and cannot have a mandamus. to the 
pariſhoners to ſet them out. In the caſe of corporation of- 
tioes indeed you grant a mandamus to deliver the inſegnia at- 
ter the party is ſworn in; but that is becauſe the office is an- 
nual, and it is neceſſary the mayor ſhould haye men 
diately, in order to command the more reſpect. 5 


. 'Phis is an eccleſiaſtical office," and'therefore: the right 


may not be 2 properly determinable on a maudumus, as before 
the ordinat & ede odd! Jo emoſlus bur 


1 Reeve ca ae” A wii it, of 5 ma by, the fame reaſon 
on the Ae of, the firſt writ of Man "3 ge 
Aae one 5 and eg it is eaſy to ſee, 2 0 de 
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The property is not determined on this writ, for it give 
the party no right whatſoever ; on the award of a habeas cor- 
pug error will not lie. 8 Co. 127. And in the caſe of the 

1.4. Raym-545- biſhop of St. David's the entry was, that the party prayed a 
rror lies not 1222 . . | 
on denial of a Prohibition, et ei non conceditur, and yet no error was held 
rohibition. to lie of it. And the caſe of Strode u. Palmer, Trin. 2 Geo. 
|. Ent, 248. where this point was ſtirred but not determined; it was how. 
ever reſolved by all the court, that it would be no ſuper/edeas, 
to the peremptory mandamus ; and therefore I cannot ima», 
gine what uſe it will be of, for as the mandamus gives no 
right, he has nothing to make reſtitution of upon the re- 
verſal. | | 
Whom 9 corpo- But if error will lie, yet the return is inſufficient, and there. 
power ia make fare the peremptory mandamus was well awarded. 1. Be- 
Ratutes they Cauſe the bye-law is void, in impoſing an oath on a perſon 
Cn not obliged to take one, and in giving themſelves a power to 
wer to admij. adminiſter it. Beſides, he is not a member till admitted, and 
ter an oath, therefore this is to bind one not a member. 2. They have 
C 538 J not ſet out, when the bye-law was made, perhaps it was ſince 
| our induction. 3. They ſay he was requelied- to take the 
oath, but not that it was tendered to him, 


EH As to the exceptions to the mandamus, I fhall content my- 
ſelf with this general anſwer, that the party here has no oc- 
caſion to ſhew his title; and it was never intended he ſhould 
be as exact as if he was anſwering an information in nature! 
of a qua warrants. & 

Fazakerley. The caſe of Strode v. Palmer is very different 

from this, for that was a caſe upon the mandamus act, and the 

judgment of the court was founded on the words of that ſta- 


tute, which are, * That if the return be adjudged inſufficient 


a peremptory mandamus ſhall iſſue without delay... 


Chief Jyſtice. Here are three queſtions, x. Whether tlie 
maudantus be good? 2. If the return be ſo? And, 3. If tha. 
writ of error will lie? 0171100109210 


Ch. 2 84 . 
A mandamus is As to the firſt, it is true we grant maydamus's where othet.. 
388 wiſe the party would be without remedy, as to be ſworn in ; 


© 


tual poſſeſſion, but if that be done, we go no further, but leave him to et x 


an actual adinffion how he can : we give him a legal polſeſ-., 
fion, and then leave him to his remedy, Indeed in the” caſe, 
of manudamus's to reſtore, we go further: but that is becauſe” 


* = . * 


. 


he had an actual poſſefſion before : *and-the'reaſon wl in the | 
other caſe we do not meddle with the actual poſſeſſion is, be- 
cauſe when w# have. given him a legal ohe, he. is by law 


* 
* 


N 
5 * 


much intitled to eyery right belonging to the office, as if he" 


* 
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pad the actual poſſeſſion, and may maintain that right with- 
out our aſſiſtance, even againſt another who is in poſſeſſton of 
de office. Conſider what would be the conſequences if We 
| fhould interpoſe: here are two perſons who both claim 4 


title to the ſame office, and each of theſe have an equal right . 0 
to our aſſiſtance; we grant each of them a mandamus to be * my 9 4 
| admitted, which writs are executed on behalf of both ; What bY 


then are they to do when they come together ? neither will 
ſubmit to the other, and ſo there is no remedy but to fight it 
out, by which means we are the inſtruments of breaking the 
peace. He that has the legal poſſeſſion, may maintain his 
| right againſt any diſturbances, we only put him in the way 


to purſue his proper remedy, Here has been an induction, «of 
and that is ſufficient ; and therefore I think the mandamus gn 
deſtroys itſelf. As to the caſe of the infignia, that RT —_— 
upon the particular reaſon that has been mentioned. | 0163 


| 2. But if the writ were proper, then the return is ill: can : 19464 
they force an oath upon a man not to reveal ſecrets ? I am ſure 516 1901 
it is a very dangerous one: and as to the canonical obedi- 8 
dience, they may enforce that by eccleſiaſtical cenſures with- 5 - ] 
out an oath. Dr. Sherlock's caſe was founded on an act of 539 

| parliament, which ſaid he ſhould have a ſtall and voice; and 

| 


till that was aſſigned, he was not in legal — af * pre- 
bend. Ante 159. 


. As to the third point, I am doubtful whether the writ 
of error will lie; if the return had been allowed, I ſhoulf 
think it hard to re-examine it. 


Powys Juſtice, I think the mandamus is not proper, and 
that the caſe of the 7n/ignia ſtands ſingle on that particular 
reafon, that without them nobody will give the __ due 


_ 


Eyre Juſtice. I think the OP Wwe is good ; for as to ths 
1 of title, here is as much ſet out as is done in the caſe 
of corporation officers, where they only ſay debito matlo elec- 
tus. As to the main point, I think a mandamus is very , __, _. , 
proper to admit a man to the exerciſe of his office ; and that 
if a _common-councilman, after ſwearing in, ſhould he de- 5 
nied admiſſion into the council- room, he might have a wri 
for that purpoſe. And I take Dr. Sherlock's caſe to be the 
fame with this, for he was prebendary by virtue of He act o 
parliament, without any further ceremony, and had the ſame 
k right to his ſeat, ne voice as this man has; 200 2 Ak 2 
mus will not lie fo I do not ſee what other ,JEREC Qy he bas to. 


get into his all, . unleſs it be by bop, 9642 * 430454445; 1 


Ce T3. 
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Wherethechar- As to the return, it is certainly ill; for it is not the charter, 


Ie 16 adund- but their own bye-law that gives them power to adminiſter 
niſter the oath the oath : in the caſe of corporations, where the charter doth 
of _ _ not impower any body to give the oath, they are forced to 
mus for th get 2 dedimus out of chancery. Neither is the bye-law well 
purpoſe, t out, for it is only inter ffatuta ordinatum eft, without 


ſhewing when or by whom it was made. 


This entry of the award of a peremptory mandamus is no 
judgment, for want of conſideratum eft, which ſhould haye 
been in. Mich. 10 W. 3. rot. 83. the writ recites, that the 
return was held inſufficient, per quod conſideratum fuit, quod 
fieret breve de peremptorie mandamus tam in complemento judicii 
quam in executione ejuſdem. 16 Car. 2. rot. 135. Rex v. 
Majorem de Maidſtone. 29 Car. 2. rot. 44. Ab. W. 
3. rot. 139. 142. 7 V. 3. rot. 60. are all fo. But 1 do 
not find they ever entered up a formal judgment. 


This award therefore of a peremptory maudamus is a judg- 
ment of which error will lie; and the party will have the ef. 
fect of it in ſuperſeding the writ, if reverſed. | 


[ $40 J] Forteſcye Juſtice. I think it is hard to maintain, that x 
wo writ of error will lie, becauſe without ides confideratum eff 
it is no judgment: it is againſt the nature of mandamus's, 

which are feftinam remedium, and great inconveniencies will 

follow, where the writ is to deliver the inignç, or public re- 

cords, Ryley ſays they were formerly no more than letters; 

and now the diſobedience of them is only a contempt. En- 

tries are made of contempts, and yet I believe error was ne. 

ver brought. Baggs's caſe was the firſt judicial mandamus, 

and till 12 V. 3. they were never entered of record, when a 

rule was made that they ſhould be entered of the ſame term, 

they come in. ; OS 

As to the point of the mandamus, I am inclined to be of 


my lord chief juſtice's opinion, that it will not lie where there 


is a legal poſſeſſion ; and there was not that in Sherlock's 


caſe, for he was never ſworn. - | nid 5-89 doulw 


It was afterwards argued à ſecond time, Paſch. 8 Geo 
when Wearg pro quer in errore made two points; 1. Whes' 
ther the writ of error lay.; and, 2. Admitting it did, whether 
the judgment was erroneous. | 17 29VESL WA 

As to the firſt point, appeals'ars a privilege much favoured 
by law, and therefore a new-ereted juriſdiction is not exem 
from them. Salt. 263. A mandamus is now become a for 1— 
ed writ; and Ike other writs muft bear 7% in term. 2 N. 


3 It is like a civil action; the party muſt ſhew a title, and 


e return mult either admit or deny it ; and when the pro- 


. 
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ceedings are cloſed, the judgment is entered with an ideo con- 


flat ft. A writ of error lies upon a fine, and yet that 


is only an agreement of the parties upon record. 


. The rights that are determined upon theſe writs are mary 
times of an high nature, and are of conſequence to the pub- 
lic in keeping out an improper, or bringing in a rightful 
officer: and it is of conſequence likewiſe to the party him 
ſelf, who has his private right bound by ſuch a 3 
as is made upon this writ, | 


It was objected, chat if error will lie upon the 80 of the 
promprory mandamus, it may as well lie upon the firſt writ, 
and then the delay would be infinite. But I take it to be no 
conſequence, that if it lies on the laſt, it muſt lie alſo on the 
firſt ; for I look upon that to be of the nature of an interlo- 


$41 + 


cutory judgment, of which error will not lie, but the party 


muſt ſtay till the cauſe is cloſed. 


The inconvenience of delay may be 88 eee, 
this writ of error to be no fager ſedear, as they did in the 

of Strode v. Palmer, Till. Entr. 248. and in many other in- 
ſtances which might be put. x Med. 28 5: 106. 1 Vent. 266. 
2 Leu. 120. 1 Sid. 184. 4. 


But then it is objected, if it be no ebe, to what 
purpoſe ſhould you bring it? Anſw. To have him turned 
out again, if the judgment be reverſed : that reverſal may 
put him in the ſame condition as when he brought the writ. 


2. Takin it therefore for granted, that a. writ of error 

will lie, I ſhall proceed to ſhew wherein the judgment is 
erroneous. It will be admitted, that if the original manda- 
mus 0ught not to have been granted, then every thing done 
upon it muſt fall. A mandamus is not to give à right, but 
only a capacity of aſſerting it, which the party cannot do till 
he has a legal poſſeſſion : if he has that, it is all the writ can 
give him, ard then he ſtands in no need of any writ. In 
this-caſe it appears the party was in poſſeſſion of the office, 
which gave him a right to his ſtall and voice, and he might 
23 well have taken the writ to the verger or the ſexton, or to 
have a houle, or his dividend; in which eaſes he having 
ſgeh a right as will enable him to maintain an action, the 
law leaves him to that. Dr. Sherlock/s caſe is widely diffe- 


rent ; for there the letters. patent were no more than, à ſtand- | 


g nomination, . which left the right of admiſſion. in the dean 


chapter as it was before, and fo 18 ce nd more Marne 
3 caſe upon a bare nomination 


079 r „ i yoagb 40 Utnibs 109149 HUM 1180191 


Ft 


election ;: but the 
party ny Has. . . af laing out the firſt bd 


541 } 
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royal charter. | | | | I 
I Vonder to hear it ſaid we are already in poſſeſſion of 


* 
„ 


o the parties: here is nobody elſe contending for this 


- 
n 


error does not lie, becauſe the mandamus neither gives Hor 
concludes the right. Suppoſe there ſhould be a_neverial;s Who 
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al that which Dr. Sherlock did not enjoy till the percmptary 
mandamus gave it him. | _ 

Pengelly ſerjeant contra. That the mandamus well iel, 
and that the writ of error would not lie. „„ 
As to the mandamus, it appears that Dowgate has a right 
to a ſtall, and in conſequence of that he muſt have a remedy 
to come at it. It is not pretended that a guare impedit will 
lie, nor can he bring an aſſiſe, he having the ace 
and that for which he is contending being only a parti 

ivilege annexed. to it. He cannot have an ejectment, i not 
Bee ch a thing whereof the ſheriff can give poſſeſſion; nor 
will an action upon the cafe anſwer his purpoſe, becauſe in 
that he cannot recover his tall, but only damages for being 
kept out. 1 1 2 
As therefore he can have none of theſe remedies, he is 
under a neceſſity of praying a mandamus, which lies for him 
on behalf of the crown, as he is an officer appointed by the 


- 


every thing the writ can give us, when it appears by the writ 
and return, that though we are archdeacon, yet we: have no 
ſort of poſſeſſian, of this particular franchiſe. In the caſe of 
the in/ignia, the officer is not without remedy, if a. agar 
damus thould not be granted, for no doubt he may, my 
tain an action of trover ; but the reaſon you do not put 

fo that is, becauſe damages will not anſwer the purpoſe, which 
reaſon holds equally in our caſe. 1 Lev. 119. a mandamus 
was granted for ſuch a privilege as this annexed to an office 
For that was to give an alderman his precedency. 1 Fent. 
168. 2 Rall. Rep. 482. Pal. 51. It is no objection 
this office is of a ſpiritual nature. Sir T. Jenes 199. F. N.B; 


34. D. a Wit to induct to a ſtall. | £ 
2. Whether the mandamus was well granted or not, will 


. „ 


de immaterial here, if I ſhew that no writ of error willl he 
n it. It can be of no conſequence or inconyenience if 


can pray that'the party may be put out again? Error will hot 
Re on A habezs corpus, 8 Co. 127. nor on a fine impoſed} by 
the court; and yet theſe may be matters of great con. 


or who cat demand a reſtitution 3 and if it had ever been 
imagined a writ of error would lie, we myſt have met with it 
before now. \þﬀ©_ | | 
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Wearg replied. The reaſon why the party cannot bring a 

impedit is, becauſe that is not his proper remedy, 

— he muſt ſeek by action upon the caſe; A mandamus 

will not lie to command the providing neceſſarięs upon a vi- 

ſitation, but the party muſt ſue for procurations. In the caſe 

of precedence the alderman could have no action, and there- 
fore the mandamus might be proper; 


| Adjournatur. And this term it was argued ex parte defen- 
gentis in errore on the ſingle point of the writ of error, upon 
which only the court delivered their opinioris. 
j- Chief Juſtice, This cauſe being argued ex parte, I ſuppoſe 
the plaintiff in error gives it up. Several matters have been 
ſtirred in the caſe, which might deſerve conſideration, if we 
could properly come at them; but as we are all of opinion 
that the writ of error does not lie, it is not neceſſary to enter 
into the debate of them. A writ of error is calculated to reſtore 
the party to ſomewhat that is loſt ; the nandumus gives no 
right, not even à right of poſſeſſion ; ſo that if the judgment 
ſhould be reverſed, till the fame right would ſubſiſt in him, 
which makes the reverſal =. Fogg, To which Powys 
Juſtice agreed. Et per Eyre juſtice, A writ of error only lies 
on what is properly a judgment, which this is not. I was 
indeed inclined to think it a judgment, from the entries that 
I mentioned formetly ; but upon looking further into it; I 
find that the entries, where returns have been allowed, do 
not warrant that opinion, for they are without an ideo con/i+ 
""#eratum eff, In all procedendo's the eritry is with an ideo 
ä eft, and yet it is certain error will not lie, neither 
Hill it on the return of a reſcue. The entry in the caſe of 
the Ayleſbury men is, Super quo viſis et per curiam hic ple- 
ius intellectis omnibus et ſingulis premiſſis, pro eo quod vide- 
tur curiæ hie guod cauſa captionis et detentionis ſupranomi- 
Anti A. B. non pertinet ad hane cur', ideo remittitur, without 
an ideo-confideratum eft ; which entry was made on great con- 
Hideration and is an argument the judges thought that not to 
ai Be a caſe'relievable by writ of error. Et per Forteſcue juſ- 
1 tics. Entries of mandamus's are of late date; perhaps in Lre- 
ꝛogdand they do not enter them yet: the party cannot traverſe 
och is return; And why then ſhould he bring a writ of error? 
ol There would be no end of proceedings, if all ſorts of officers 
that are intitled to a mandamus ſhould be hung up by writs of 
vcerror. Per Curiam. The writ of errot muſt be quaſhed. 
(5! Aſterwards a vrit of error was brought in partiament, 
„„ ahd the judgment of B. R. in England affirmed, with 
131% Yi goofy) 7 obo 1% O e DIODES 
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Executing the 
office of tithing- 
man gains a2 
ſettlement. 
obs He 


Order to re · 
move à married 
woman is good, 
unleſs it appears 
ſhe is ſent from 


her huſband, _ 


Hilary Term 
9 Georgii Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice. 
Sir Littleton Powys, Knit. | 
Sir Robert Eyre, Knt. | Juſtices. 
Sir John Forteſcue Aland, Knt. 
Sir Robert Raymond, Knt. Attorney-General. 
Sir Philip Yorke, Knt. Solicitor-General. 
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Between the Pariſhes of Burleſcome and Sampford 
Peverell. 


FINHE ſeſſions on a ſpecial order adjudge, that executing 
x the office of tithing-man would not gain a ſettlement. 

t per Curiam. The order muſt be quaſhed, for this is an 
annual office in the pariſh within the words and meaning of 
act of parliament “. | 


Between the Pariſhes of St. Michael in Bath and 


Nunny in Com' Somerſet. Y 


CYRDER of removal, reciting that the wife of B. who is 
now living, and C. his child, had intruded, &c. 


were likely, &c. and that the place of ſettlement of the wat 
and child was in St. Michael, they are therefore removed 


" „ 
Ie, 
— — — SS th. "RY ——_— 1 "4. 1 Ms 4. n 4 ww” 
S T * 


Vide the caſes of Gatton and Milwich, Caf. of S. 241. 2 Sal. 635. fol. 
123. —K.and St. Mary Berkhamſtead, Seſſ. Caf. V. 2. 182.— Biſham and Cook, 


ante 1 fol. 124.—St. Mary and St. Lawrence 19. Vin. 379.—St, Meuffee“t 


and St. Mary Calender's, Burr. Settl. Caf. 27.— Holy Trinity and Garſington, 


fol. r2g. Caf. of S. 72. Burd. Seitl. Caf. go. Wingham end Sellinge, Poſt. 2299. 


. Betts, Caſ. 244+ 


Burr. Settl. Caf. 223 —Cold Aſhton and Woodcheſter, Burr. Rep. g02.— 


Nittleworth and Pulborough, Burr. Settl. Caf. 298. Whitchurch and Over- 


ton, Burr. Settl. Cal. 365. — Sheepſhead and Milbourn, Poſt. 1325+ Burr. 
thither. 


1 


4 It now appearing they were not ſham errors aſſigned merely 
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thither. It was moved to quaſh the order, becauſe it did not 
appear the huſband was, at the time of the removal, in the 
ariſh of St. Michael; ſo that it may be they ſent the wife L 545 ] 
away from the huſband, Sed per Curiam. We cannot in- 
tend he was not: if he was in the pariſh from which the 
was ſent, that indeed would vitiate the order ; but as neither 
of theſe facts appear againſt the order, to ſatisfy us that it is 
bad, we are not to preſume it to be ſo, and therefore it muſt 
be confirmed 4. | | 


Hodgkins et ux" verſ. Corbet a ur. 


. Words tanta- 


N RT HE V moved for a prohibition for theſe words m nn, 
ſpoken in London, © You are a cuckoldy dog, and bid is the culſom of 
the bitch your wife come out” ; and cited Hil. 12 Ann. London, | 
Evans v. Horwood, where She is with child,“ ſpoken of 

a ſingle woman, was held tantamount to calling her whore, 

and a prohibition went, So Paſ. 1 Ges. Wilborn v. Coddy, 

the wife libelled for calling her huſband cuckold, and a pro- 

hibition was granted. Et per Curiam, Formerly it was held 

that words tantamonnt were not within the cuſtom, but the 

latter reſolutions have denied that caſe in Lutw. 1042. And 

Mich. 11 V. 3. B. R. Smith v. Glaſs, the words ſpoken 

in London were, She was never married, and what is her 

hopeful ſon ; and by the opinion of the whole court there 

was a prohibition, There muſt be a prohibition in this caſe, 


_ Alcock verſ. Carter. * 
| R. Atwood moved the common motion to ſet aſide ſo Under what ei- 


41 much of the aſſignment of errors in a cauſe out of 2 
Ireland, as related to the want of a warrant of attorney; want of war- 
which was oppoſed by Strange, who produced an affidavit ante of atror- 
ſworn before one of the judges in Ireland, with a certificate dan meg 
from the proper officer, that there was no warrant filed: and error out of Ire- 
alſo an affidavit of the agent here, that he received both from land. 


Ireland, and believed them to be authentic; and inſiſted, that 


For * the reaſon upon which the common motion is 
made failed, Et per Curiam. This is ſufficient to ſatisfy us 
that there js ſome faundation for our ſending a certiorari, and 
therefore the errors muſt ſtand. Strange moved for time till 
the next term to return a certiorari, which was granted ac- 


gordingly. 6 
. A ” 4 


5 a - 
- * 
1 - * 
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+} Vide the caſes of Ironacton and Painſwick, Burr, Setil. Caſes — 
R. and Higher Walton, Burr. Settl. Caf. 163. "359 1152 at” nor > 
5 4 A 2 Payne 


$462 HITIA RAT TEIM 9 G80! 


57 1165 o Hoe on En ee ers T0 
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The clerks 2 Fu E defendant pleaded in abatement, that he was one g 
1 the clerks of fir G. Cooke, prothonotary in C. B. and, 
intitled to pri- Squib moved to ſet it aſide. Upon a rule to ſhew cauſe, Strange 
vilege. contra produced the affidavit annext to the plea, wherein the 


Where juſtices 


have 


noni jon uh | I greyhound in killing four hares, per quod he forfeited 204. 
of oe witneſs, - 
they may con- 


defendant ſwore that he ſerved his clerkſhip with a Comman 
- 2+ Pleas attorney and that he had for many years acted as an at, 

torney or ſolicitor, and followed no other employment. And 

after conſideration the court ſet aſide the plea, being all of opi<? 


nion, ſuch clerks had no privilege at all, they not being ſworg! . 


as attornies are, nor ever acting as clerks in the prothonotarys 
office. And that it was not ſufficient for the prothonotary 
to enter their names in his book. As to ſuch clerks as m 
actually employed under him, for ſo long as they continued 
in that employment, they would be privileged, but no 
longer; as in the caſe of a judge's clerk ; and an old rule 
8 Car. was cited, where they were reſtrained from practiſing” 
As. attornies, | | | 8 


* 


Dominus Rex verſ. Gage. 
I E defendant was convicted on 5 Ann. c. 14. for uſing 


Reeve excepted to the conviction, that the act of parlia- 


vi 88the con · ment had only given the juſtices juriſdiction to convict upon 


2 


e 


| feſlisfi'ofifie the oath of one or more credible witneſſes, whereas this was 
panty, 


gc upon his own confeſſion, which he inſiſted the juſtices had | | 1 
power to take; and it follows in the act, that the perſon 16 
convicted ſhall forfeit, which ward / is relative to the former” 
method by oath of one or more credible witneſſes : and he” 

put the comman caſe upon the removal of a poor perſon, 


which muſt be upon complaint of the churchwardens or over. 


ſeers, the juſtices having juriſdiction only in that manner. 4 4 
Sed per Curiam. (præter Eyre J.) The conviction muſt be 
confirmed. The intent of mentioning the oath of one wit- 
--. 1:4 neſs was only to direct the juſtices, that they ſhould hot coꝶ- 
© ' = ict on leſs evidence: fuppoſe the confeſſion had not been 
ore the juſtices; but before two witneſſes who had ſwore ati! 
that would bei convicting him on the oaths of witneſſes, 


3 | and yet the evidence would not be ſo ſtrong as this: By the 


civil law confeſſion is eſteemed the higheſt evidence, and ing 
ſomt baſes, though there are one hundred witneſſes, the party 


[ 547 ] is tortured to confeſs. Here the. juſtices had a better evidence 


than the oath af any ſingle witneſs, and it is a monſtrous 
thing to ſay that a better fort of evidence ſhall not do. 


816. 


Eyre 


= Nov 
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Eyre J. contra, thought there was no occaſion to carry this 
act of parliament” ſo far, the 22 & 23 Car. 2. c. 26. givin 
er to convict for this offence upon confeſſion, with a gif- - _ 
erent penalty, and that it ought to have been a conviction 
upon the ſtatute, The conviction was confirmed, Er: 


Dominus Rex verſ. Sarah Saliſbury. Sn 4 


8 H E was committed to Newgate, for ſtabbing a gentleman pragties, 
I with a knife, ſo that his life was diſpaired of: and having 
obtained a habeas corpus out of the King's Bench, the day 
before ſhe was to be brought up ſhe moved, that a phyſician 
and ſurgeon of her own nominating might be permitted to be 5 
preſent at the dreſſing the gentleman's wound, ſo as to be | 
able to ſatisfy the court that he was out of danger, in order 
that they might bail her. Sed per Curiam. There never 
was a motion of this nature, eſpecially ſo early as this is; 
the courſe is, for the friends of the party injured to lay his 
condition before the court when they oppoſe the bailing : if 
do not do it, then we may qrder ſuch an attendance for 
our own ſatisfaction; but at preſent the defendant has no 
right to demand it, 


f 


Dominus Rex verſ. Harvey et al. 


P ON a motion for an information againſt the defendants, The court v 
to ſhew by what authority they acted as burgeſſes, hay- ln pl 
ing never been admitted; the only act alledged was, their the only a&ting _ 
voting for parliament-men at the laſt election. The defen- is 2 for 
dants by affidavits ſhewed they were inhabitants of the bo- n. 
rough, and that as ſuch they had a right to vote, though they 
were no burgeſſes; but did not deny their voting as if they 
yere burgeſſes. Per Curiam. Since they had a right to vote, 
ye will not inquire into that queſtion, which is more proper- _ 
ly determinable in the Houſe of Commons. The rule was 

liſcharged, : 2 

Mr. Dottin's caſe, i 

JA CKE T agreed to aſſign a leaſe to Sutton, who ſent In what caſes 

for Dottin an attorney to take the deeds and peruſe court will 

them. Dottin drew an aſſignment, and then Sutton paid him ney to dehver 
for it and took back the deeds, And now Hacket moved deeds. 
for a rule on Dottin, to deliver him the deeds. But upon [| 548 ] 
laying the caſe before the court, they would make no ruleup- | 
on the attorney, it appearing to be a fair tranſaction in deli- 

vering back the decds to his qwn client. 
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Lord Coningſby's caſe. FP 


No new eject- Hr ought an ejectment, and had a rule fry a trial K 
— — bar; but it being upon the demiſe of a wrong 


coſts paid of he delivered new ejectments, and coming again for a 4 : 


the firſt. bar, the court would not | it, but upon ment of colts 
of the former jement, *. 


iy | 2 James ver /. Hatſeild. | 
; Ix Ro Guildhall, coram King. C. 7. . 


What the AN infant brought an action of aſſault, and ede 
dian ſaid 1— guardianum. And to prove that his witneſs was the 
— rag wang promoter of the cauſe and at the expence of it, the chief 
= juſtive allowed the defendant to give the guardian's declaration 


to that purpole i in EVIdence, he being a perſon liable to colts, 
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| Sir John Pratt, Knt. Lord Chief Juſtice, 


Sir Littleton Powys, Knt. | 
Sir Robert Eyre, Kant. | Juſtices. 
Sir John Forteſcue Aland, Knt. 


Sir Robert Raymond, Knt. Attorney-General, 
Sir Philip Yorke, Kat. Solicitor-General. 
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Bailee verſe Vivaſh. 


IN treſpaſs for taking away goods the defendant pleaded ten- Amends not 
der of amends, and on demurrer judgment was given for Plea%able ton. 
| theplaintiff: the 21 Fac. 1. c. 16. giving ſuch plea only in _— 

the caſe of an involuntary treſpaſs with a diſclaimer, and ſo is 


2 Roll. Abr. 570. 
Dominus Rex verſ. Wells. 
T H E court granted a certiorari for the defendant to the Inditment re. 


moved from 


Old Bailey to remove an indictment for forgery ; the GId Baile. 
defendant appearing to be a man of good repute, and the pro- — 
ſecution upon ſlight grounds. 


Macdonnel verſ. Welder. i 
Hil. 9 Geo. rot. 273. 


N replevin the defendant avows for rent under a leaſe dated An entry beſore 
24 June; habendum a pred” 24 die Funii, &c. virtute be commence- 


aus the plaintiff entered the ſaid 24th of June. year 99 
On demurrer in C. B. it was objected, that the plaintiff Woid the pay- 


. . f th 
was a difſeiſor by entering the 24th, when the leaſe was not to 2 


commence till the next day, and conſequently the poſſeſſion 
was not under the leaſe, but by virtue of a tortious 5 
Ys _ 
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Nies, Lord Coningſby's caſe. | 


N an cjefment, and had a rule _— trial at 
bar ; but it being upon the demiſe of a wrong perſon, 
he delivered new ejectments, and coming again for a trial *2Y 


bar, the court would not grant it, hut upon payment of coſts 
9 the former cjetment, *. 


— 35 5 James ver Hatſeild. . | 
ar Fiche Guildhall, coram King C. 7 ;. 
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N ban brought en action of aſſault, and PEPE IN 
guardianum. And to prove that his witneſs was the 


pence of it, the chief 
quftice allowed the defendant to give the guardian's declaration 


to that ag wb in Eo he ing a perſon liable to coſts. 
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Sir Jobn Pratt, Ent. Lord Chief Juſtice, 
Sir Littleton Powys, Knt. 
Sir Robert Eyre, Kant. 3 Juſtices. 
Sir John Forteſcue Aland, Knt. 
Sir Robert Raymond, Knt. Antvrnty-Generat, 
Sir Philip Yorke, Kat. Solicitor-General. 


Balle ver. Vivaſh. 


IN treſpaſs for taking away goods the defendant pleaded ten- Amends not 
der of amends, and on demurrer judgment was given for folunar 2 
the plaintiff: the 21 Fac. 1. c. 16. giving ſuch plea only i in pa y 


the caſe of an involuntary treſpaſs with a diſclaimer, and ſo 1 is 
2 3 Rel. Abr. 570. | 


Dominus Rex verſe Wells. 
T HE court granted 4 certiorari for the defendant to the Indictment re- 


moved from 


Old Bailey to remove an indictment for forgery ; the Oid Bailey. 
defendant appearing to be a man of good repute, and the pro- 
en upon flight grounds. 


Macdonnel verſ. Welder. Mot rent 
Hil. 9 Geo. rot. 273. 


| 1.3 replevin the defendant avows for rent under a leaſe dated An entry before 
24) une ; habendum a pred” 24 die Junii, Sc. virtute tbe commence» 


an the plaintiff entered the ſaid 24th of June. RE Till woe 
On demurrer in C. B. it was objected, that the plaintiff 2v9'4 the pay- 


f th 
was a diſſeiſor by entering the 24th, when the leaſe was not to rent reſerved. 


commence till the next day, and conſequently the poſſeſſion 
Way. not under the leaſe, but by virtue of a tortious * 
ut wal 


Eaoriy: ers d Gto. 
But after Pr © it was given for the avow- 
ant ; the court being of opinion, there was a great differ. 


chats à term does at the ſame time ſhew he has gained 
a tortious fee ; whereas here be the entry tortious or -not, it 


cannot diſcharge the contract for payment. of the rent. Cro. 


LE 14 El. 169. 2 Leon. gg. 1 Roll. re 6g. The judgment 
| : of C. Nan 


Folliſter ver. Coulſon, 


A knit pre- FHE A Tefendant pleaded wer afumpfit Lapp ſe anne: 
of limitations. plaintiff replied a latitat; and the court on demurrer 


2 Sid. held it well enough, without being a bill of Middleſex, 


57; ahh 
J. „ Fudicium pro quer. 


2 Hayward and the Bank of England. 


In what time a H E plaintiff, who kept caſh with the Bank, on Satufday 
989 T left a note for 50. on Cox and Cleeve: on Monday 


uſt be 
SG they gave it to the runner, who left it at the ſhop in the 


morning, where they cancelled the note ; but when he cal- 


led in the afternoon for the money according to his uſual 


practice, he found the bankers had ſtopt payment; whereu 
he tock a new note of the ſame tenor and date. And 
C. J. directed the jury, that it would be dangerous to ſuffer 
2 to deal with notes in this manner, and ſaid the Com- 
| f mon Pleas was of that opinion in the like caſe. But how- 
+++» © 'ever he directed they ſhould only find the value of the ry 
' when cancelled, upon which the jury found 25“. is? 
fmiths having paid ros. in the pound. | 
7 661 J. Thompſon verſ. Berry. In C. . n S. 
2 TRESPASS for breaking his cloſe and chaſing his 
Gn bull. Verdict for the plaintiff and 1s. damages. And 
* the queſtion was, if he ſhould have any more coſts than da- 
mamages; and held by the court that he ſhould have 
bpbecauſe 22 & 23 Car. 2. c. g. extends only to ſuch $ 
. of Gs ad; where the freehold may probably cone queſtion. 
Vide Raym. 487., 3 Med. 39. And how could en 
come in * upon chaſing of a bull? 
Mm "Rawbone ver/. Hickan. 
was moved in arreſt of judgment, that the record was, 
et hor querens- (inſtead of def.) fimiliter, ſo ho alle 
court held it was aided, Cro. El. g35- 
1 9 5 oF pn. the authority of this caſe the cc 
| _—_ bs | --» would — cent on the like OL E nu. En 
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Bir chu Pratt, Knt. Lord Chief Juſtice, 
Sir Littleton Powys, Knt. 


Sir Robert Eyre, Knt. Juſtices. | ph 
Sir John Forteſcue Aland, Knt. E 
Sir Robert Raymond, Knt. Attorney-General. t 5:2 
* Sir Philip Yorke, Knt. Solicitor-General, 
0044 Tas ; u 2 _ 
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8 RANG E moved for a mandamus to the official of dene 
the biſhop of Glouceſter, to commit adminiſtration to commit ↄdmi- 
the widow of an inteſtate. Sed per Curiam. That will be to. tration: 
deprive the ordinary of his election, in granting it to her, or 

the next of kin; and therefore take your mandamus gene- = 
44lly,..to grant adminiſtration of the goods of the n 

bak ,-- | 5 ICE 
ne 2 Dominus Rex verſ. Hotch. 


N moved to quaſh an indictment on 3 Elix. c. 4+ Indictment og 
there it was averred to be a trade uſed at that time in 5 Elizs 
Great. BY an, inſtead of England; and after a rule to ſhew 

Gra it was made abſolute without oppoſition, 


Trin. 13 Ges. Rex v. Pariſh, another quaſhed on the ax au- 
thority of this caſe. : 


PF 1% / Yd 


wilt Domious ! Rex werſ, Athos ſenior”. et junior? „ 1 [ 553 1 


NE defendants were convicted at Hereford afſizes ; for 4 Murders and 
"Þ> Hurdet Gthmitted i n i Pembrokeſhire, which is. an 8 felonies in any 
es . Add nod part of the _Jordſhips marchers_in 28 


may be tried in 
che 


ws.” ? 


2 


at the affizes they moved in arreft of judgment, the next Eng. 
the 26 H. 8. c. 6. dat rt extend'to- all the principality liſh county, 
Vel. I. 4B of 


552 FTAINITY TEM GR 
of Wales, but only to the lordſhips marchers, where the in- 
convenience only was cited to be: MF. juſtice Forteſcue, be- 

N fore hom they were tried, thinking it piajor, a point of g 
great conſequence ſhould be ſolemnly. determined, ordere 

certiorari and habeas | corpus to be brought, by virtug of which 
the defendants and the cotiviction were bath brought before the 
court of B. R. And after hearing of counſel on both ſides, 

K and conſideration of the ſeveral ſtatutes of 26 H. 8. c. 4. 

26 H. 8. c. G. and 4 & 35 H. 8. c. 26. the whole court 
were unanimouſly o 3 that the judges of aſſize in the 
next adjacent Engliſh county had a concurrent juriſdiction 
throughout all Wales with the juſtices of the grand ſeſſions ; 
and conſequently the defendants were well. tried a at Hereford. 
"The defendants thereupon received ſentence of death, and 
being in the cuſtody of the marſhall were executed at the wa- 


tering place by Kent-ſtreet, being the uſual Pre of execution 
2: his priſoners. 


Lilly verſ Hedges. 
Where the co- H E plaintiff brings an action againſt Hedges only, on 


e + a covenant entered into by kin and Griffin, that they 
0 


an action againſt and each of them will account for all rents that they or either 
one only the of them ſhall receive of the plaintiff's eſtate ;' and aſſigns the 


breach may be 


alfigned in the breach, that licet Hedges and Griffin received 7 000d. yet 1 
netzlett of both, nor ither of them ever accounted, 


After verdict for the plaintiff Wearg moved in arreſt of 
zudgment, that though the plaintiff had an election to bring 
either a joint or ſeparate action; yet this was neither joint or 

1 ſeveral, being againſt one only for the neglect of both. Sed 
he per Curiam. The action is well brought, perhaps the other 
never ſealed the deed, and it is no new thing for one man 


covenant for the att. of another, The plaintiff muſt hays 
judgment. 


12 5 54 ] Between the Pariſhes of Allhallows on the Wall and 
ac Sine M 2 St. Olaye in Surrey,. OT 


A Kere 3 | pn 2 ſpeci order of ſeſſions the cal Was ta A, 


that an apptentice was bound to A. in ore pariſh, but 

r 13 1 e ſerved B. in mother paniſh, and He ſei 5 

ſettle him wich B. [1999 BEL DHIO 
Et per Curiam. The order muſt be confirmed. This is 
exactly the caſe that was in this court, Mich. 3 Geo. hertbeen 
«the ad 1 107 Trinity and Shoreditch, where Fertor was 
bound to T ruby with an intent to ſerve Green (as he did); 
and the court üben 3 a Tpecial reſolution es the ſettle- 
ment to be with Green. Auteno. 


Wk 8 5 1 rumble 


TTL Tus 51 9 Gro. 553 
* u. e ge LI ELLE 106 tit e 32 | 
ee pe Badly,” ut”, 
HE R E was 4 verdict for the defendant FR Juen Where there is 
and the plaintiff brought a writ of * —— a'new Al. in cc 
t. Ard it was moved to ſtay the pr gs in the ment, coils 
ſecond ejectment, till the coſts of the firſt e 1 Salk; wo at paid 
255+. 458. Et per Curiam. Unleſs the ſaint can ſatisfy Bob, 2 
us, that the writ of error is brodght with ſome other view 
than to keep off the payment of coſts, we will not ſuffer the 
intiff to proceed in his new ejectment. And he not ſhew- 


ing any thing elſe; the proceedings were ſtayed, unleſs coſts 
gh in a fortnight, “ 


Wolley ver. Eriſcos; 


I. 4 ſtock cauſe the defendant pleaded that the contract was Surpluſage. 
not regiſtered before the firſt of November 1720, ſecun- 
dum for mam ſtatuti in 8 cauſa editi et proviſi. The 
plaintiff replies, that it was regiſtered ſecundum formam fla- 
tuti; upon which they are 11 ue, l it is found for the 
plaintiff. | vr 


It was moved in arreft of judgment, that this was an im- 
material iſſue, becauſe the 15 of Þ parliament does not require 
ſuch regiſtry till the firſt of November 1721, and then the 
plea being only to the firſt of November 1720, upon which 
the iſſue is joined, the jury could not find it to be regiſtered 
BONE to the directions of the ſtatute. 


Sed per Curiam. The time was impertinently mentioned in 
che plea ; the iſſue is 3 upon that part which is only ma- | 
ferial, viz. the regiſtry ſecundum formam ſiatuti, and therefote [ 555 ] 
the reſt muſt be reje 2 ſurpluſage. If not, then the re- 
plication is ill, ah ſo is the plea ; and then the declaration 
_ ſtand, and the plaintiff have judgment. 


on 0 Dominus Rex ver /. Ford. n 25 
Comvic flo on 3 Cor. x. c. 3. for keeping an alchouſe ConviAion for 


| Canton licence: and Forteſcue objected, that in e an ale 
9 5 a proviſo to exempt perſons whb have been p 25075! 1:d 6 


y.the former law of 5 & 6 E. 6; 4. 25. and theretore it NN OY 
{thy nc ſaid he ent bake re agua or: No TM 
that act. bor 3109 993 1 | 
ru par Curiam. That- coming; in by way icf + 
ſhould have inſiſted on ĩt in his defence; it appears he Was 
hide rer) 1 991t0 99721 Of 17151! r AuW 7 dor ot hago 
reed er TuT FN n 


5 . * p , 4985210) d 11 147 art 07 TRI 
4 B 3 | aſked 


Aden 


—ä TIN ITY TERM ig Gro 
; aſked what he had to ſay, and therefore we may reaſonably 
preſume he had no ſuch defence to make, The conviction. 

| 8 | pg 


Dominus Rex vex/. Robinſon major” de Helſtoun. 


Mandamus to CERIEANT Pengelly moved for a mandamus to him, to 
one = Je. Y proceed to an election of a new mayor upon the next char- 
e's Fae hold. ter day ; it appearing by affidavit, that under a clauſe. for 
ing over. holding over he had been in poſſeſſion four years; and it be- 
; ing doubtful whether, where there is a charter day, there can 
be an election at any ſubſequent day, the court granted the 
mandamus, | e en 


Cook verſ. Wingfield. 


Strumpet tanta- # bs HE word ſtrumpet was held to be within the cuſtom of 
* A London; but the defendant not coming for a prohibition 
nm” till after ſentence, the court denied a prohibition on the autho- 
tity of Argyle v. Hunt, though it appeared on the libel to be 
Ipoken in London. * 2 n 


14% | — 1 
1 I Lb | 


Dominus Rex verſ. Inhabitantes de Little Dean. 
The court will J T was ſtated, that a man took a leaſe for ſeven years, and 


preſume a leaſe objected that it might be only by parol, and then it is void . 


to be by deed. for the whole, and there can be no ſettlement. Sed per Cu- 
11am. Then it ſhould have been ſtated to be by parel; oy 

mY muſt take it to be by deed, otherwiſe it is no leaſe at all. Ors 
n 1101 91 | der confirmed. + | TY 0 E 25 
15 + D \ Gray verſ. Mendes. nd 


Mich. 9. Geo. rot, 346, k 


'SE by the aſſignee of the commiſſioners.of bankrupt. 
cy, the defendant pleads non aſſumpſit infra ſex annes, 
hich the plaintiff replies the bankruptcy, and alignment, 

and that the cauſe of action aroſe within'the 6x years, before 
the aſſignment. .. ͤTÜ—I—ñ——é CO an ark SEP OR 

On demurrer the court held the replication to be ill, be- 

cauſe when the ſix years were once begun, the ſtatute runs 

over all meſne acts, ſuch as coverture, and -infancy,” in the 
caſe of a fine. x Lev. 31. And it would be to defeat the 
ſtatute, as to all ſimple contracts, if an aſſignment at the end 

Gian d. 


The ſtatute of 2 A 

1 * K 

notwithſtanding 

a bankruptcy. tO W 


n 7 _ 0 


— 2 
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* Vide Ante p. 471. 555, 
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df five years and a half was to ſet all at large again. Juditium 
pro deſendente. tt d 9 LO b nig 


Horſpoole ver. Harriſon. ” PO 


* an 1 on by original againſt the defendant as "of uch A trader my 


place yeoman, he -pleaded in abatement, that he was a be ſued by bin + 
lime 'merchant, and not a yeoman: and on demurrer the- en 
court held it an ill plea, and awarded a reſponder outer, upon abate unlefs ke“ 
this ground, that every man, be he a trader or not a trader, pi-ads anothes | 
has a degree by which he may be denoted ; and having a des destce. 
gree, (if he has a trade likewiſe) it is in the election of the 
plaintiff to ſue him by one or the other; and if he ſues him 
by his degree, it is not enough for the defendant to ſay he is 


of ſuch a trade, becauſe he does not give the plaintiff a bet- 


ter writ. In this caſe therefore the defendant ſhould naye . d 
ſhewn himſelf to be of a degree higher than a yeoman, and uon 
that would have abated the plaintiff's writ, and have given Tong 


him a better. This was ruled upon the authority of a for- | 
mer caſe, where a man was ſued as yeoman, and he pleaded 
he was a horner, and the court awarded a re/pondes onfter, 


Jones verſ. Pearle. VII 41 
Paſ. 9 Geo. rot. 21. 3 


IN trover for three horſes, the defendant pleaded, that he Tokeeper cantat 

"Kept a public inn at Glaſtenbury, and that the plaintiff ſell the gudtt's 
was a carrier and uſed to ſet up his horſes there, and 36. bed re for keep 
ing due to him for the keeping the horſes, which was more pom, 
than they were worth, he detained and ſold them, provt es [ 557 J] 
bene licuit and on demurrer judgment was given for the is 


plaintiff, an innkeeper having no power to ſel] horſes, except 


within, the city of London. 2 Rell. Abr. 85. I Ven. 17. 
876. Tel. 67. And beſides, when the horſes had been 
ohce out, the power of detaining them for what was due en 9 


fore did not ſubſiſt at their coming in again. d 


1+ 
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if) 
= By the Com of London and Exeter, if a man commit a bor ſe to an 
indleeepet;/ if he eat aut his price; the innkeeper may take him as his own, 
Fae the 8 ſonable appraiſement of four of his . neigtibours ; Which was, it 
ſeems, a, cuſtom arißug from the abundance of traffic with, ſtrangers, that 
<blle not be Known, to charge them with the action: but the inkeeper han 
do power to ſell the horſe, by the general cuſtom of the reatm. Vide Bac. 
Abr, Inns (PD). 
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The order of an 
indorſce may 
ſue on a general 
indor ſement to 
kim only. 
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Ef 9003 nid, bol ay 7% enn AGTH DINE W 910 
eee | Mich. 9 Geo rot. 363. i bis on 
UroN a d made at »ifi prius, corum Pratt C. J. it 
appeared that the plaiatiff had declared on an indorſe- 
merit made by William Abercrombie, Whereby he appointed 
the payment to be to Louiſa Acheſon, or order; and upon 
producing the bill in evidence; it appeared to be payable to 
Abercrombie; or order: but the indorſement was only in 
theſe words, Pray pay the contents to Louiſa Acheſon;“ 
and therefore it was objected, that the indorſement not being 
to order, did not agree with the plaintiff*s declaration. 
- But upon conſideration the whole court were of opinion, 
it was well enough, that being the legal import of the in- 
dorſement, and that the plaintiff might upon this have in- 
dorſed it over to another, who would bb ths a order of 
the firſt indorſor. Fudicium pro querente; © 0 


The King againſt the Chancellor, Maſters and Scho- 


Mandamus, 
I. Raym. 1 334+ 


lars of the Univerſity of Cambridge. 


NA MUS to reſtore Richard Bentley to his aca- 
demical degrees of bachelor of arts, and bachelor and 
ee, , 7; ori tt. 44/25 40 905 + 
To this they return, that the univerſity of Cambridge is an 
ancient univerſity, and a corporation by preſcription, confiſt- 
ing of a chancellor, maſters and ſcholars, who time out of 
mind have had the government and correction of the\mem- 
bers, and for the encouragement of learning have conferred 
degrees, and for reaſonable cauſes have uſed to deprive. "Phat 
time out of mind there has been a court held before:thechan« 
cellor or-vice-chancellor, for the determining of all civil cauſes 
where one of the parties was a member of the univerſity': 
and that queen Elizabeth, by letters patent 26th Aprilp third 
year of her reign, granted them conuſance of pleas, and to 
be a court of record, and ſeveral other clauſes of the char- 
ter are ſet out, upon which no queſtion ariſing, they may be 
omitted. That 13 Eliz. this and all other charters of the 
univerſity were confirmed by act of parliament. That at a 
court held 23d September 1718, according to the uſage of 


the univerſity, befbre Thomas Goch, D. D. the theſi vice- 


chancellor, one Conyers Middleton, D. D. a member of the 

univerſity, levied a plaint in debt for 4/. 65. againft the ſaid 

Richard Bentley, and prayed proceſs againſt him. That there- 

a8 cording to the cuſtom of the univerſity, a 1 * 
j fs u 
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ſued to Edward Clark the beadle, to compel the ſaid Bentley 
to appear at the next court. That before the return, the 
beadle waited upon Bentley at his lodgings within the juriſ- 
diction, and ſhewed him the proceſs, and ſerved him with 
it: and upon diſcourſe between them concerning the proceſg - 
and the vice-chancellor, Bentley contemptuouſly ſaid, th 
proceſs was illegal and unſtatutable, and that he would- not 
obey it: that he took the proceſs out of the hands of the 
beadle, ſaying the vice-chancellor was not his judge, et quod 
5771 * procancellarius ſtulte egit. That at the next court, 
eld zd October 1718, Middleton appeared, and declared in 
debt for 4/7. 6s. and the regiſter of the court exhibited a de- 
poſition of the beadle touching the contempt ; which bein 
read, the faid Richard Bentley, according to the uſage of the 
univerſity, was ſuſpended ab omni gradu ſuſcepto. That time 
out of mind there has been a cuſtom for the chancellor or 
vice-chancellor to ſummon a congregation, conſiſting of ſuch 
and ſuch particular members, who are ſpecified in the re - 
turn, who have uſed to examine and determine all matters 
relating to the univerſity, and to take away degrees for co 
tu or reaſonable cauſe. That a congregation was held 
17th October 1718, when the yice-chancellor declared this 
Whole matter to them, and defired their judgment upon it ; 
after which, having read the depoſition and the ſeveral acts of 
court, a certain grace was propounded, according to the uſage 
of the univerſity, in theſe words, Cum reverendus vir Richar- 
dus Bentley, collegii Trinitatis magiſter, ad ſummos in hac 
uni venſitate titulos et honores veſtro favore dudum promotus, 
ades fe immemorem et loci ſui et Fa authoritatis dederit, 
ukdebite' ſummonitus ad comparendum et reſpondendum in cauſa 
darem procancellaria, obedientiam recuſaverit, miniſtrum uni- 
wer/#atis ſummonentem indignis modis tractaverit, procancet= 
lan um at capita collegiorum opprobriis impetiverit, juriſdic- 
tigmem |denique umi verſitatis longo uſu, regits cbartis, et 
auttipritate: parliaments flabilitam, pro nibilo babendam eſſ# 
declaraueris. ;' cumgue idem Richardys Bentley ſuper his cauſis 
eh mn gradu ſuſpenſus fuit, et poſtea per tres dies juridicos 
aubelff atus, comparere tamen neglexerit ; placeat vobis ut dit 
ts Richandus Bentley ab omni gradu, titulo et jure in har 
uuiverſitatr dajiciatur et excludatur: et ſuperinde per ſenten- 
tram ei ten ſiderationem difte congregationis ab omni grudu, 
tte th jure in eadam univerfitate dejeſtus et axchufus fuit. 
Ebat̃ he has nut yet ſutmitted himſelf to the authority of the 
vnwerſity; At his (de cauſis ſalve aut boritute atudemica, they 
cannot reſtore him. ' „ TO! 47150 mM Trirglqts hyiys! VIiflieviau 
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"he return I take to be. an tni3ent W . 
. a Peremptory mandamus ought to go. 
As this is not a caſe within the act of rarkament, it 
"be conſidered as a mandamus at common law, and t Ph ng 
muſt be certain to every intent. 
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DT”; 
That this writ is not brought for a ſmall: a I would 
Juſt mention the conſequence of the deprivation; there. are 
any preferments and privileges which can only. ſubſift in 
ent nified clergymen, and {ome 5 them are ar rag in our 


atutes. 13 Eliz. c. 12. 5 Car. 2. c. 6. 80 that 
now theſe degrees, which at firſt were on y es of Honour, 
ir Freeholds and 


1 


Leihen 326 to 333) now affect men in 


"The geen een have ſhewn themſelves to be a corporation 
by preſcription, and as ſuch they are under the control of this 
tourt; and therefore they, as all other corporations, muſt 
ew the removal to be for a reaſonable” cauſe, and that the 
proceeding k has been in a legal manner. A 


But this we "iy is neither a reaſonable cauſe, | nor 2 eg: 
proceeding. 


As to the reaſonableneſs of the cauſa. I think the WI 

wall come under theſe. four heads; and if macher at n — 
Vill. warrant the ſuſpenſion (for Jam now upon that only 
it will be admitted to be illegal,. 1. The firſt is that Bentley 
ſaid, the proceſs was illegal. 2, That he declared the vice: 
| SAP, was not his judge. 3. That he acted raſhly, fulte 
Ait. And, 4- The taking away the proceſ . 

"As to the firſt, in ſaying the . Do-not 
mk parties every day ſay as much of your pr in 

Weſtminſter-hall 7 Is any. thing more ONTO . Bt 

nan to tell the court they have given judgment errenic 05 
hav charged. him minus Jules 4 ou bear all this een 


it is falſe in fact, and the judgment 
in this caſe, I am ſure the return 52 50 dea 8 2p fait 


of the proceſs, tat it was illegal. For . Tt dothi not! pear 
whether the officer was to Foy the appexratice, 99 at 
felt of the body, or goods, or by diſtreſs ifmite. 2. 

ge was in debt, and therefore it ſhould" Have been 4 urn, 


. It is to appear 2 the text ort, page 
ca 


N pu 
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Was to be holden; Which Puts 3 

| DES + Gra, Al. 105. 81. 
f Abr. A vg Tris not id! in 92 
5 a 5 füt or fot what account, he was to ap- 
2 Theſe are all good objeQions to the pra- 

that Bentley was well juſtified in ſaying the 
ph wy ; though 1 if it was legal, I know no harni 
any man's diſputing the legality of any proceſs whatſoever, 


Pe 2, He faid the vice-chancellor was not his judge. But 
"could his” denying that weaken the power of the vice- 
chancellor over him, if he was his judge 7 In theſe caſes they 
ought to have returned the occaſion oX ſpeaking the words, 
Which perhaps may very much alter the caſe. 


* e ſaid the N egit. What we are to 
erſtand by that expreſſion, ſince they have not put an 
Alice to it, I cannot tell. It may ſigrify that he has acted 
falfly, or unadviſedly, or ſomething that is very innocent, 


wa Fry His taking the proceſs. I do not find that he did any 
more than aſk to ſee it, and ſo received it from the officer ; 


it does not appear he did not give it him again, or that he 
took | it out of the officer's hands without his conſent, , 


But now if all this charge againſt Bentley was true, yet it 
Will never warrant the ſuſpenſion ; admitting them to be im- 
proper expteſſions, yet for contemptuous words 2 man can- 
not be deprived. If he had faid fo in court, perhaps he might 
Have · been committed; and as they were out of court, he 
might be bound to his good beltaviour; but removals for 
* can never be juſtified. x Vent. 302. 2 Cro. 586. 1 Vent. 
27 e 811. Cro. El. 78. 689. Mo. 247. Latch 299. 


with? acting foolifhly (which is the moſt they can make of 
Fiulte'egit, ) ba! it was held they could not remove him for it. 


Wut 3 all this againſt me, that here was a reaſon 
able cauſe of ſuſpenſion ; yet if there be not likewiſe a legal 


proceedings the ſuſpenſion will be void. Dr. 
Tue fat opjection to the legality of the proceeding is, 
woe hie chaßteler had no ſufficient evidence of the con- 
.. the t 
"not conclude 
jo term, RO NEnS be applied. 1 * 

ut in the next place, if the word Ae "tbo be 
2 5 dere o be upon.gath,. yet bere bs 
1955 ee the oath ſet gut in the return: the 


them to be upon oath, for e 


e eee 


2. Palm, . 1. In Baggs s caſe, he charged the mayor 


only exhibited guafſdam depifitiones, 5 | 


an oath. ſgcramentum fatuum. 3 yt. 167. 
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have power to adininiſter: an cathy n eite ee raked: 
notic of it.. Lareh 3g. gg. Kebs 28. = 
a Another imperfecdon in tlie proceeding ie, that here was 
no notice given” to Beptley to come in and defend himſelf 
againſtthe contempt : if he had been there, die might have 
EY far explained himſelf, as to have taken off the force of the 
expreſſions; he might have told them, It is true, 1 did fa 
the proceſs. was illegal, and have ſhewn them wherein: 
might have ſhewn that the vice-chancellor was not his judge, 
but that he was viſitable by ſome body elſe: and if you. take 
«feulte egit to ſignify no more than that the vice-c aricettor 
"had ated raſhly, it would have been eaſy enough for Bentley 
to have fatisfied any body, but the Nee ener, of the 
truth of this aſſertion : and as to the charge ot taking the 
proceſs out of the hands of the officer, might not he have 
replied, Though I took the proceſs out of your hands, yet 
did not I give it you again, when I looked upon it? All this 
- would have been a very good defence, if they had. . given þ him 
an, opportunity of making! WW 
But now to take it in the ſtrongeſt manner, that he Was 
1. ttexly defenceleſs againſt every. part of the charge, and that 
the charge will warrant his ſuſpenſion ; yet ſtill there ought 
to have been notice: quia guicungue aliquid atuerit, parte 
eee as equum 7 2 haud æguiis fuerit. 
11 Co. I Sid. 14. 2 Sid. ti. 446. 
N 1 ſhoulc 1 have tA theſe . 1 Be 258 
„Fiples, but only for the information of ſome who attend the 
argument of this cauſe, r 


The only matter which remains now to be confidered | is, 
What was done by the congregation in conſequence: 0 the 
 vice-chancellor's ſuſpenſion. If the ſuſpenſion was 
what was done by the congregation will fall of courſe. If 
the proſe. was legal, yet I ſhall inſiſt the depfivatlon was 


05597 


wee. 

[ $63 ] The W WOK themſelves have ſhewn, Wat even. this 
2 unded by a reſtriction to deprive only et 
cCauſe. Now. 4 05 the ſuſpenſigr 513 *. IG * 

ance for three court days to ſu ſubmit li . 
Way he Was never calle upon to do) weit f 
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perhaps there were no acts of court relating to this matter 
entered in the books; the expteſſion is general, W 
den, curiæ, without referring it to this cafe. 


Hut further: : If the ſuſpenſion without notice could be 
got qyer,.yet the deprivation never can. It was never ima- 


ve that a member of f corporation, whoſe only privilege 
a u 


perhaps to dine at the ſame table with Mr. mayor, co 
removed without a ſummons; and then 4 forttors there 
"ought to be one in this caſe, where the conſequence will be 
he loſs of ſeyeral valuable preferments.. It would be miſ- 
fer your time, to cite caſes to prove the neceſſity of a 
mmons ; and therefore I ſhall reſt it upon the notoriety of 
the! act, Which is eyery day” s experience. 
The defendants have founded their proceedings an tom, 
-preſcription, and act of parliament, "All fee. of the juriſ- 
 »Miction of this court; and if on the one hand they cannot reſtore 
aim alva authoritate academica, on the other hand this de- 
3 cannot conſiſt with the preſervation of all rights, li- 
erties, and rules of law, which the members of the nnter 
are intitled to as Engliſhmen, 


Com yns ſerjeant contra. The nature of the beet at 
the fait, of Dr. Middleton is no more than an outlawry or 
.excommuniration, to compel the appearance of the party : 
Excerpta ex Statut. Oxon. printed in 1674. tit. 21 de judiciis. 
The return amounts to ſhewing a juriſdiction to hold plea, 
vgn action properly inſtituted againſt Bentley, his contempt to 
the court, for which he was ſuſpended, and afterwards upon 
„His. nen-ſubmiſſion deprived. 


It is very true what my brother Chithyre has faid; that 
degrees in uniyerſitjes were firſt introduced to encourage learn- 
| ling. and learned men; but then it is no conſequence, that if 
arned men behave themſclyes in a manner that does not 
become them, © may not he ſuſpended or deprived, 
Mid 2 therefore the ſeveral Neue of the return, I {hall 
e to contradict what Bentley ſaid to the officer, 
oceſs 25 illegal. It appears ſhe” vice- chancellor 
Def on A el ; it is averted to be * 
12 court, which anſwers the two firſt objec 
* . have diſtinguiſhed how the offic 1 A 


appearance, that being in de A* 10 
* been a fun N ws hw 
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were, ag well as he San. The diſtinction is: where 
3 beld-at.a certain day, and Where net. By. aba 
7 2 Bu. 360. 2 Cre. 57 * Cro: Cor 234. 

Aſn. 484. pl. AZ+(Z5» » Shaw. 995777 116, 99783 NON 


It is my that it does not appear at whoſe ſuit, ivr" for What 
oecaſion he was cited. But upon the whole return it does 
appear, taliter protiſſum fruit, that Dr. Middleton came in 
and declared for 40. 6s. ſhews it to be a nn een | 
was: done before in iſſuing the proceſs. me.. 


My brother is pleaſed to fay, the whole behaviour en 
amount to a contempt, and t At any man may inſiſt the 'pro-. | 
ceſs is illegal, and that he is not conyened' before his proper. 

[ and certainly ſo he may, but then it ought to be 

the coutle of a legal proceeding, If Bentley had ſo fat com- 

plied as to have appeared before the vice- chancellor, and h Ve. 

inſiſted on theſe ſeveral matters; though there ſhould 

haps have been no ground for the objeQion, yet it would 

have been unreaſonable in the vice-chancellor-to have'taken 

it a8-a contempt. But when nothing of this nature is done, 

when there is no appearanee at all, but a great deal of mat- 
ter inſiſted on Without doors, in order to arraign the juriſdiftion 
of the vice- chancellor, and the manner of the proceeding; 
it is certainly a behaviour which no man who is ſummoned 
to appear before a court of juſtice can juſtify. Is it fitting - 

any man ſhould tell a beadle, that he will not obey, the vice- 
chancellor, and that he hag acted fooliſhly ? Or i is the yice- 
chancellor to ſit and hear all this, without de wins he nas 3 
power to puniſh ſuch a contempt ? _ 


"But then it is objected that though this. be a contempt, 


yet, the. manner of the proceeding was not regular. In an- 
ſwer to which I would obſerve, that it is agreeable 0 the. z 


I 


. 'niſh 8 rf words without bs fo in the . 
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ter — 2 upon oath, : the civil, law 9s it may be > 4-15 
the relation of the officer, that the court will ſo far give cre- 
dit to their own officer, as to puniſh. a contempt that he o/ 
relates to them, 1.346 lieh 3840 wel 10 ln 4 gebe 
The charge againſt Bentley for taking the proceſs,.. does 
amqunt to an actual taking away 3 4 is de manibus obſtulit. 
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righe of the offer is firially < hte; wheteas here Is Sn 


a laſpenſion till a ſubmiſſion? dender th fee fa 889d 
poration have an intereſt im one another; but Bentley's . 


has no relation to any body elſe, re os nh © cos bie 


The method of the whole proceeding, both as to tlie is 
ponſion, and what was done by the congregation, may be 
right, though it does not tally with the method of our com- 
mon law proceedings. A feme- covert may ſue in the Spirl- 
tual court without her huſband, and if in a motion for a pro- 
hibition caſes, ſhould be cited to prove the neceſſity of the 
hyſband's joining in a. ſuit, yet we ſhould be told at laſt, 
that it was the method of their proceedings below, and was 
well enough: Does not our Admiralty court enforee the ſen- 
tence of a foreign 7 without examining into their me- ? 

tliod of proceedings? Sin 

I would not have it gone away with as a notion, that the 
pp Cambridge affect an uncontrolable jurifdiftion. 

T hey only deſire to enjoy their privileges in a manner con- 
ſilent; with law and juſtice : they inſiſt, that what they have 
done in this caſe is ſo, and therefore they hope there ſhall ap! 
no peremptory mandamus. 


LCF, This is a caſe of great conſequence, not ouly as W 
the gentleman who is deprived, but likewiſe as it will affect 
all the members of the univerſity in general. | 


T think, the return has fully juſtified us in ſending the mans: . | 
dhmus, 4s it ſhews the power of the vice-chancellor and the - | 
congregation is only to deprive for a. reaſonable cauſe ; and 2 
as it is not pretended there is a viſitor, or any other juriſdi e: 
tion to examine into the reaſonableneſs of the Feigen, 
but that of this court. J 


Nis d the. ory and happineſs of our excellent epnitituticn,” [L 565. ] 
tha by 


1 


© prev t any injuſtice no man is to be conclude N. 
the fit? udg ment; b it that if he apprehends himſelf to he f 
RL, He has Chother court to which he can Telort for r re. 
lief; for this purpoſe the law furniſhes him With a ppeals, 
with writs of error and falſe judgment: arid leſt in this | par- 
ticular cafe the party ſhould be remedileſs, it i bete ab- 
ſokutely nece for this court to require che univetfity to 
lay che Hate pf heft proceedings before s; that if they Have 
eres; che party may have right done him, or if they! hve 4 0 
according to the rules of law, that their act may be confirmed.” ? 
The univerſity ought not to think, it ay dimunitioh of 
their: honour; that their proceedings! are 'examindble in'#/ſu25 
{ada I any dure this cout. Which ts fupengr.tainhe | 


ummiver- 
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lintverfity,” tris it none; for my Hen pat T tik 
a conſideration of great comfort t6 125 it Bok Wis 
judgment is not concluſive to the party,” but Wy miſtake, will 
reAified, and ſo injuſtice nat be done $2920 11 


As to the proceeding againſt Dr: Bentley, t muſt be FOR 


: 7 the vice- chancellor had cotiufance of the badſe, ud fo 


the proceedings out of the court before an officer who has no 


the ſuit was well inſtituted againſt him. I muſt likewiſe take 
the proceſs to compel an appearance to be regular, deing aver- 
red to be according to the courſe of that court. 


As to Dr. Bentley s behaviour upon being ſerved: -with the 


proceſs,” 1 muſt ſay it was very indecent; and I can tell him 
if he had ſaid as much of our proceſs, we would havedaid 
him by the heels for it: he is not to arraign the juſtice of 


power to examine. Wie 1 
When he ſaid the vice-ehancellor fulte egit, it was what 


he might have been bound over for his good behayiour; 


hut I believe it is alſo eſtabliſhed, that ſuch a behaviour will 
not warrant a ſuſpenſion or deprivation... 951 


le ſaid he would not obey, but nor canſtat but he dent 
better of it afterwards, and did appear. 1 ag nen 


I cannot think the evidence of this contempt was ſufficient: it 
does not appear to have been upon oath, as it ſhould have been. 


But be theſe mattters how they will, yet ſurely he could never 
be deprived without notice. I do not pros. but it is a total 
deprivation, and not temporary only, as was faid at the bar. 


As to the proceedings before the congregation, it does not 
appear they reheard the matter any otherwiſe than by the re- 
lation of the vice-chancellor. They ſhould have adjudged 
all the facts again, and have averred, that the deprivation 
was for them ; whereas his de 60 they deptived him, 
amounts to no more than that the vice chancellor told them ſo. 


The yice-chancellor's authority ought to be ſupported for 
the lake of keeping peace within the univerfity; but then he 
mut act according to law, 4 I 10 not think he has dittc 
in this caſe. 'x 0114193605 
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Eyre J. The univerſity, unleſs th had a viſitor, are 8 
tainly accountable! to thi cur. As to ee 


am not ſatisfied, that g contempt to.the vice-chap 's 


I a4 ,court, the Aerea W ek 18 angther e court can 5 15 for 
. 1 24 e tot univerſity 1 in general, 
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punih 


2 ew 7» =. 2a, - 
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puniſh: contempts. to. itſelf, but I never till now heard of one 
MN? teſenting a contempt te to another. IIS 


110 But ſurely for à conte they cannat. Porn We p 
niſh our officers but 196 not turn them out. Or if 72 


could depriye, it can never be done without notice. 


3G 


[! 
. is 
© *s ©+* 


Though the vice-chancellor Tad juriſdiction in this | matter, | 


yet in virtue of our ſuperintendency over, all inferior, juriſdicy 
tions, we muſt take care he does not abuſe his authority. Do 
not we prohibit the Spiritual court, till gy, give a copy of 
the libel, in all cafes within their juriſdiction ? 


Forteſcue J. If they had returned a viſitog it would be 
ſeatething, bat without that they muſt ſubenit lo the juriſdie- 
tion of this court, which is no more than exempt Jer 
tions, as the county palatine which has jura regalia, do. 


A deprivation can never be the proper puniſhment for A 
coritem pt, becauſe it cannot hold in the caſe of under gra- 
dustes. I think the behaviour of Dr. Bentley was a con- 
temmpr, for which he might 2 bound to his E Cn, 
as it was · out of court. 


There is another thing d in + this caſe, whether 
upon any account the univerſity can deprive a man of his de- 
grees; becaiſe he is from the crown, de the one ori- 


ginally flows. 


2 the objection for want of notice can never be got 
The laws of God and man both give the party an op- 
3 to make his defence, if he has any. I remember 
to, Haye heard it obſerved by a very learned man upon ſuch 
— occaſion, that even God himſelf did not paſs ſentence 
pon Adam, before he was called upon to make his defence, 
. {fys. God) where art thou? Haſt thou not eaten of 
the tree, whereof I commanded thee that thou ſhouldeſt not 


[ 567 J 


ext, And the fame een was put to Exe alſo. Per cur”, 


witpr ius concilium. Fr 


i ob een was argued: a Goon time by Mr. . 


the writ, and Mr., attorney - general e contra. And without 
entering much into the debate of the other matters, the court 
held the whole proceeding to be illegal for want of. a ſums 
mons, and fo granted A Le Manet. * 


1 2s i0 fili 
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5% wo Jang, 
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order is quathed; und at” three 
aftices, without eine new ſettfement 
Rn make: A new order o dene hit from 

to 


182 eee 
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of removal is 
quethed, the 


party cannot bg 


removed a ſe- 
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cond time withe F. to C. a ſecond time. Et per Curiam. The laſt order muſt 

— ps +. be quaſhed. The caſe of Barrow v. Ingoldſby, Poſe 11 Ann. 
was * the diſtance of nine months, but the court quaſhed it, 
becauſe there could be no inconyeniierice iu putting them 10 
ſhew a new ſettlement. 


Dominus Rex on; Unitt. 
RjeAment is a IHE court declared that a declaration in ejectment wag 


proceſs of the . ſo far 4 proceſs. of the court, that they would puniſh 


cont 6% — Ccontemptuous words on the delivery of it, as a contempt of 
this court. 
| Pomious Rex werf. Wa 


E ＋* E court ordered an attachment ni againſt the town 
clerk of Guilford, and a defendant convicted on the 

game act, for granting and ſuing out a replevin of goods diſ- 

trained for the penalty. But on the ſhewing cauſe the next 


term, when Eyre J. only was preſent he diſcharged the rule, 
þecauſe it was only a contempt to the inferior juriſdiction of 


the Juſtices, and in that caſe B. R. never interpoſes. 


8 Dale ver. Johnſon. 
Alt niſi prius in Mi ddliſes, coram Pratt C. J. 


Ryidence, - ; {BF E defendant in the action aſſigned for error, that the 
plaintiff died before judgment; and to prove it he cal- 
led the wife of the plaintiff, and the chief juſtice allowed her 


to he a witneſs. Quære tamen, for that! is begging the queſ- 


tion, which was then to be tried. 


Mountcan ver /. Wilſon. - Ibid, 
Coram Eyre and Forteſcue Fuſtices, _ 


An-, done \ Certificate from the commiſſioners for ſtating the debts 
by 18 of the army was offered in evidence, but rejected, be- 


figned during caſe it appeared to be ſigned by one at a time at their houſes, 
2 ſitting. the judges being of opinion that it could only be fi ſit · 
* ting upon the commiſſion, like the eee Ferne's 

caſe of capitulariter congregati. F 


Rufhdell ver /. Carneſſe. In Cane. 
Where ther 1 Powys (who ſat for lord chancellor) delivered a 


2 Tor h 
trouble, the tr. A woman makes her will, and amongſt ſeveral ſmall le. 


We. See the ſays, And to A, B. my executor l for his cars 
m my will. 
| This 


ſpecial reſolution on this caſe. . ILY . 


a# R 


mew x. aw. 4 — 


by Te,” * 


__ Tattwrv 4+ Tram 9G nv 5567 
en Fhis-has/long been a litigated queſtion, whether the, en- 
dFutor ſhould have the ſurplus, where there is a mot e 
to him. The caſe Gf Forſter u. Monk before ſord Jefferies vert 15. 
-mas-ſoon,after; the ſtatute uf diſtributions, and he held, that 6, 76. 
the ſurplus ſhould be diſtributed. The three commiffioners 
of the great ſeal afterwards reverſed this degree, but upon 
27 to the Houſe of Lords the reverſal was reverſed, and | 
he decree for a diſtribution ſet up again. | 5. x1F 7 a Wil, Ren 


The next was the dutcheſs of Beaufort's caſe, where the 14. 

ul of the plate was given her for life, and lord Cowper de. 
ereed a diſtribution; but the lords reverſed it, becauſe it Was N 
only a poſſeſſion of it that was given her, and no property. 


wry Then came the caſe of Littlebury v. Buckley, which was [ 569 } 
in the equity court of London before fir Peter King the re- Vern. 677. 

"corder, who decreed a diſtribution where the deviſe to the 

_ executor was of all his effects beyond ſea. But there being 

Aa. that caſe a ſtrong evidence of a contrary intent, the lords 

' allowed themſelves a latitude of examining ſuch proof, and 


thereupon reverſed that decree. | 

The laſt caſe I ſhall mention was tliat of May v. Lewen 
in this court in February 1720, before the preſent chancellor, % } 
where there was a devile to two executors of 50l. a-piece for | 
their trouble and pains; and a diſtribution was decreed. 


5? Phis caſe js the very ſame with the caſe at bar. The giv- 2 
ing a legacy fot his care, ſhews plainly the teſtator intended 
kim only as a truſtee, and therefore I found myſelf upon thoſe 
words, in decreeing a diſtribution in this caſe, Ax 
VN. B. This being vexata guæſtio, in 172 5 King, then 
lord chancellor, brought a bill into the Houſe of Peers 
which paſſed that houſe) to ſettle the point; but upon 
nding it down to the Commons it was thrown out up- 


on the firſt reading; a bill ſent up by the Commons to 
+7 "prevent bribery and corruption in elections having been a 
7+ refuſed to ſs in the Houſe of Lords. 'The bill was oY 
doo have ſettled for the benefit of the executo. 7 


nnn 75 WT” | 


Lock ver /. Wright. | nan | 2 
li, il. / Geg. rat. 333. 


7 plaintiff declares, that the defendant by his writißg Where thers / 

indented agreed with the plaintiff, that he (the defer! ate mutuahre- 

e aporpt, of, the, Find cgol. fourth lubleription cf mus wi 

t ſoon as the receipts . uld be, de ivered u e | our ewing a 

pany, ang would pay for the Ws 9501408 the Ich of Nor zm On 
4 1 ; 


939 is part. 
Vo L. I. vember Difference be- 
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java +536 wy vember next after the date of the writing. Then he avers; 
ure cd 


poll, that the defendant did not pay the money at the day. 


The defendant demurs generally, and Mr. Lingard pro 
Aefendente objected, that the plaintiff had not ſhewn the de- 
livery of any receipts, or an impoſſibility of doing it, and 
cited 1 Lutw. 245. Salk. 171. bf. 


robyn contra anſwered, That there were mutual reme- 
L $70 J dies, and therefore it need not be-ſhewn. 1 Saund. 319. 
| I Lev. 214, | 
Eyre Juſtice doubted whether here was a mutual remedy, 
for the plaintiff does not covenant to deliver, but the other 
only to accept; to which Forteſcue juſtice inclined. Sed per 
Pratt chief jaſtice; The time for payment of the money is 
certain at all events ; but as for the delivery of the receipts; 
that was left uncertain, becauſe it was impoſlible to fix a time 
for that; and if the defendant has made a foolifh bargain in 
undertaking to pay the money on the 6th of November, whe- 
ther he had the receipts or not; we cannot help him. The 
nature of theſe contracts is for the other party to give a deed 
obliging himſelf to deliver the ſtock z but even upon this 
agreement, I ſhould think the defendant would have his 
remedy. In the caſe of a deed-poll, if the leſſee enters and 
enjoys the land, the other ſhall maintain debt for rent, and 
yet the whole is the words of the leſſor. 


Paſch. 8 Geo. it was argued a ſecond time by Weſt pro de- 
fendente. It will not be diſputed but that generally ſpeaking 
the word pro will create a condition precedent. 1 Vent. 147. 

2 Mod. 33. 1 Lev. 87. Salk. 112. And that it will do ſo 
in this caſe, if I can clear it from two objections that have 
been made. 1. That here is a mutual remedy ; and, 2. 'That 
here is a particular day fixed for the payment of the money. 


As to the firſt; That is begging the queſtion, for I take 
it there is not a mutual remedy, the words being the words 
of the defendant only, „ That he will accept the ſubſcrip- 
tion, and pay for the fame :” which lays the plaintiff un- 
der no obligation to deliver the receipts. 1 Saund. 320. 


2. As to the ſecond objection, that here is a particular da 
appointed for payment of the money; I do admit, that if it 
appeared upon the contract, that ſuch a day muſt of neceſſity 

I happen before the receipts could be delivered, it would that 
| 4 be very difficult to anſwer it; but that is not this caſe, for 
| 8 the company might if they pleaſed have given out the receipts; 
| | and that brings the. caſe within the diſtinction laid down by 
| Iod chief juſtice Holt in the caſe of Thorpe v. Thorpe, Salt. 
y a 2 FP | v2 1 201. 


„ 


re 
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175r. Beſides, it is obſervable, that this is an intire cov e 
nant, to accept and pay, ſo that he is not to pay till he can 
accept. Lutto. 490. | IT 
Reeve contra. I admit the firſt part of Mr. Weſt's argu- 
ment, but inſiſt on the two objections he has taken notice of, 


as ſufficient to bring this caſe out of the reach of that gene- 
ral doctrine. | 


Here is a certain ſum to be paid at a certain day, and that 
too before the other part of the contract could poſſibly be 

rformed, The court will take notice of the South-Sea 
acts, and by that of 7 Geo. ft. 2. it appears the receipts could 
not be delivered by the 6th of November; ſo that this caſe 
falls within the firſt diſtinction of Thorpe v. Thorpe, that 
if a day be appointed for payment of the money, and that 
day is to happen before the thing can be performed, an action 
may be brought for the money, before the thing be done ; 
becauſe it appears the party relied upon his remedy. . 


But then ſay they, here is no mutual remedy, But I take 
it, that this being an agreement by indenture, the court will 
intend it was executed by both parties, As to the cafes they 
are all of parol agreements, where a conſideration muſt ap- 
pear to make it a binding promiſe z but here the action will 
be maintainable on the bare covenant to pay, without any 
conſideration at all, and therefore the pro, &c. may be left out. 


Adjournatur. And this term Pratt chief juſtice deliyered 
the reſolution of the court, ; 


This is an action upon a deed- poll made by the defendant, 
and whereby he covenants to accept ſo much ſtock, and to 
pay for the ſame, and the plaintiff in an action for the money 

as not averred the delivery or tender of the ſtock, and 
for this fault we are all of opinion, the declaration is not 
good. 
The intent of the parties appears to be, that one ſhould 
have the money, and the other the ſtock ; and not that either. 
ſhould perform his part of the agreement, and lay himſelf 
at the mercy of the other for the equivalent. This is not a 
covenant entered into by both parties, upon which each will 
have his mutual remedy ; but it is the deed-poll of the de- 
fendant only; and therefore though upon delivery or tender 
of the ſtock the plaintiff will have his remedy for the money, 
yet the defendant gn the other ſide upon payment of the mo- 
ney will have no remedy to compel the delivery of the ſtock ; 
and having no ſuch remedy he ſhall not be obliged to pay the 
money, till the conſideration for which it is payable is per- 


ormed. 
1 5 4D 2 The 
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The word pro will be either a condition precedent or ſub, 
ſequent, as will beſt anſwer the intent of the parties: in this 
U 572 ] caſe it muſt be a condition precedent, becauſe. otherwiſe the 
1 intention of the defendant to have the ſtock for his money 
can never take effect, and this is proved by 7 Co. 10. and 
1 Inſt. 204. where the annuity pro una acra, ſays the bock, 
ſuppoſes the acre to be firſt granted. 


The caſe of Callonel v. Brigs, (Salk, 112.) was not ſo 
ſtrong, for there was a promiſe to transfer, which gave a mu- 
tual remedy ; but yet Holt chief juſtice held the plaintiff ta 
ſhew a tender, becauſe that was the conſideration for the de- 
fendant's payment of the money. And the caſe he there puts 
of the ſale of a horſe for 1o/. is exactly the ſame with this. 


The reſolutions that were mentioned at the bar of the cafe 
of Thorpe v. Thorpe, are all founded on great reaſon, and 
the firſt of them is agreeable to the reſolution of this caſe, 
which is an exegutory contract, where one is to do the act, 
and for the doing thereof the other is to pay. 


And this difference between a mutual covenant and a deed- 
poll is likewiſe taken and allowed in the caſe of Pordage v. 
Cole, 1 Saund. 320. where the court were of opinion the de- 
fendant had his remedy, © otherwiſe (ſays the book) it would 
have been, if the deed had been the words of defen- 
dant only,” which is this caſe. 


8 | For theſe reaſons We are all of opinion the defendant muſt 
haye judgment, | 


Michaelmas | 
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Michaelmas Term 1593] 


10 Georgi Regis, In B. R. 


Sir John Pratt, Knt, Lord Chief Juſtice, 
Sir Littleton Powys, Kat, 
Sir Robert Eyre, Knt. Juſtices. 
Sir John Forteſcue Aland, Kat, 

Sir Robert Raymond, Knt, Attorney-General, 

Sir Philip Yorke, Kat, Solicitor-General. 


'*s 7 1 Ty 7 8 "_ . l 1 — 


Paine ver ſ. Maſters, 


AC TION fur Ie cafe upon a promiſſory note, the de- pleadiog the dex 
fendant pleads the delivery of twenty hogſheads of claret livery of any 
in ſatisfaction, and which ip/e pred' the defendant (inſtead F175 fn tis: 
of the plaintiff) received in ſatisfaction. On a general de- ſufficient, with. 
murrer, Strange pro guer objected, that the averring the de- out ſhewing ag 
livery of the wine to the plaintiff was not ſufficient without ePtence. 
ſhewing his acceptanee of it, which was wanting in this caſe 
by the defendant's name being put inſtead of the plaintiff's. 
And cited Salt. 629. and the caſe of Hawkſhaw v. Rawlings 
in B. R. Hil. 3 Ges. in both which the court held, that the 
bare pleading he gave the thing in ſatisfaction, without ſhew- 
ing that the plaintiff received and accepted it, as ſuch, would 
be inſufficient, Es per Curiam. Judgment for the plaintiff, 
An te 2 3 L | PF © 8 

Robinſon v, Green, a. T0083 


"JOE plaintiff declares againſt a carrier upon the cuſtom of Non aſſumpſit 
the realm, and ſets forth, quod ipſe (the plaintiff) regui- a good ple to 
rebat the defendant ad carriand bona prad from the pariſh au aktion agi, 
of St. Sepulchre's to Uttoxeter, di&u/que the defendant add]. 
tunc et ibidem bana præd ad carriand” recepit, and afterwards 

loſt them. | | 7 * $5 | . : 

By = The 


—ͤ—ä—ũ 4 OO — — . 


o — — 


Wi _= . > 8 — a 2 — 2 » a 8 = — 
| OO. — a _—_—_ - —— —⅛¾ —— — — —— — — . — — — — 


572 


"+. ow, 


Where s nolle 
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tiff need not be 
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Where a perſon 
may be be in- 
tereſted, and yet 


ſhall be a wit- 
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The defendant pleaded non aſſumpſit, and after verdict for 
the plaintiff it was moved in arreſt of judgment, that this 
Action is founded upon the tort in not delivering the goods, 
and therefore the proper plea would have been Not guilty. 

E contra it was inſiſted, that though it is a tort, yet it ariſes 
from an agreement; and any general iſſue will be good that 
will bring the merits of the cauſe in queſtion, As Not guilty 
in ane Cro. El. 470. 1 Leu. 142. Sir T. Jones 184. 
And it will certainly be aided after a verdict. 1 Sid. 340. 
1 Saund. 103. Sir M. Jones 140. Cro. Car. 78. 


Et per Curiam. It is well enough; the undertaking to 
carry is the git of the action; and as in 2 you may 
plead Not guilty, as was done in the caſe of Cogs v. Ber- 
nard, Salt. 26. as appears by the record at the end of the 
book, page 733: ſo in the caſe of a tort founded on an agree- 
ment, non aſſumpſit will be ſufficient, becauſe it tries the me- 
rits, as much as Not guilty could have done. The plaintiff 
had judgment. . | 
Davies ver/. Hoyle. 

N error e C. B. in an action upon the cafe on ſeveral 
promiſes, there is judgment on demurrer as to one 
count; whereupon. the plaintiff enters a nolle proſequi as to 
the reſt, and the defendant is put without day, _ _. ; 
It was objected, that this is a confeſſion ; that the plaintiff 
had no cauſe of action as to thoſe counts, and therefore he 


ſhould be amerced pro falſo clamore. But Eyre J. (ſolus) 
thought it agreeable to all the entries; and fo the judgment 


was affirmed, 


5 Ball ver /. Boſtock. At Guildhall. 


N trover for three South-ſea bonds, the caſe was this: Ball 
delivered to Lechmere, a broker, theſe bonds to ſell, and 
they were picked out of his pocket. Notice being given at 
the South- ſea houſe, they were ſtopt by Mr. Henry, one of 
the clerks, upon Boſtock's bringing them to receive the inte- 
reſt. Upon this Boſtock brought trover againſt Henry, who 
at the trial offered to prove the property to be in Ball, and 
called Lechmere for that purpoſe : but it appearing he had 


ing C. J. refuſed to let him be examined, ſaying, that tho? 


there are many inſtances where a party ſhall be a witneſs, 


though he is concerned in the event of the cauſe ; yet there 
never was a caſe of allowing one who had made himſelf hable 
to pay coſts in the action; upon this the plaintiff recovered. 
SE e : Then 


2 bond to indemnify the company in ſtopping the bonds, 


1 


Of AA 
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Then Ball brings trover againſt Boſtock, and at this trial ex- 
ception was. taken to Lechmere's evidence; becauſe if Ball 
fhould recover againſt Boſtock, that would be ſet in equit 

againſt the former recovery by Boſtock againſt Henry, and ſo 
diſcharge Lechmere's bond: but the chief juſtice ſaid, that 
was too remote to exclude him from being a witneſs, and 
went only to his credit. Whereupon he was ſworn, and 
proved the property in Ball, and that they were ſtolen. On 
the other hand, the defendant proved that he bought them 
at a tavern, of a clergyman, and paid 3ool. in money beſides 
the intereſt : the chief juſtice left it to the jury upon the vali- 
dity of the fale ; and they found for the defendant. 


Doyglaſs ver/. - 


TPON an affidavit that they had tendered a declaration Practice. 
in ejectment, and that the ſervants refuſed to call their 
maſter, or receive it, ſaying they had orders to take no papers, 


Wearg moved, that leaving it at the houſe might be ſufficient, 
which was ordered accordingly +. 


Taylor verſ. Lake. 


T was moved to ſet aſide a verdict, becauſe the diſtringas, Stamp duties. 
L when it was at ai prius, was not ſtamped : but the plain- | 
tiff now producing it ſtamped, the court would do nothing in 

it, ſince the penalty muſt have been paid, and then it is as 

good as if ſtamped at the firſt. 9 & 10 W. 3. c. 25. 859. 


Tarrant verſ. Mawr. In C. B. C 576 } 


HE wife libelled in the Spiritual court for calling her Huſband cannot 
whore ; and there being proceedings likewiſe for defa- ſtop the wife s 


. . proceedings in 
mation againſt her by the other, the two huſbands enter into Spiritual +. He 


an agreement to ſtay proceedings on both fides ; and upon for defamation, 
one of the wives going on, the huſband moved for a prohi- 
bition, but denied; for per Curiam. The ſuit is by the wife, 


to recover her fame, and it is not in the power of the huſband 
to reſtrain her. 1 Roll. Rep. 426. | | 


| Johnſon verſ. Lancaſter. 


I was ſettled on demurrer, that a tender is pleadable to a Tender plesd- 
quantum meruit, and faid to have been ſo held before in — 8 
B. R. 10 W. 3. Giles v. Hart, Salk. 622. 


— 


— 


— 


— 


+ Vide Crompton's Practice of K. B. and C. P. common-placed, V. 2. 167. 
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Palmer vo Epiſcopum Exon. 
No ornaments GiR Thomas Bury ſet up his arms in the church of St. 
_ be tet in \F Dayid's in Exon : the ordinary promotes a ſuit in the 
without conſent Spiritual court to deface them, as being ſet up without his 
of the ordinary. conſent, Mr. Cruwys moved for a prohibition on the au- 
thorities that action lies by the heir for defacing the monu- 
ment of his anceſtor : but Eyre and Forteſcue juſtices ſaid, 
the ordinary was judge what ornaments were proper, and 
might order them to be defaced *. 
| — Glyde moved it in C. B. and it was moved there 
| O. | 
| Richardſon verſ. Atkinſon. 
At Niſt prius in Middleſex, coram m Eyre et Forteſcue, 
(abſente C. J.) 


Taking part and * EY held that the drawing out part of a veſſel, and 
Fpoiling — reſt filling it up with water, was a converſion of all the 
of the whole, liquor; and the jury gave damages as to the whole, 


1 577 1 Beck verſe Nichols. In C. B. 
| Where no more RESPASS of aſſault, battery, wounding and impriſon- 
1 ment, and alſo for breaking and entering his houſe, and 
| 1 2 opening the doors of the ſaid houſe, and breaking the locks 


and three bars belonging to the ſaid doors; the defendant 
pleaded Not guilty to all except the imprifonment, which he 
juſtifies ; on trial the juſtification was found for the defen- 
dant, and the Not guilty for the plaintiff, Damages 25. 64. 
And held by the court, that the damages being under 40s. 
he could not have full coſts for the battery, becauſe the judge 
had not certified the battery to be proved, neither could he 
have full coſts for breaking the houſe, &c. becauſe this was 
a treſpaſs relating to the freehold, the conſtruction of the 22 
& 23 Car. 2. c. 9. $136. having been, that it extends to 
treſpaſſes relating to the freehold and inheritance, and to ſuch 
treſpaſſes only; which is collected from the exception where 
the judge certifies that the title came in queſtion, which ſhews 
that the act extends only to ſuch treſpaſſes where the freehold 
might come in queſtion, and not to treſpaſſes of chattels. 
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1 Georgii Regis. In B. R. 


Sir Jobn Pratt, Knt. Lord Chief Juſtice. 
Sir Littleton Powys, Knit. 
Sir John Forteſcue Aland, Knut. Juſtices. 
Sir Robert Raymond, Kant. 
Sir Philip Yorke, Knt. Attorney-General. 
Sir Clement Wearg, Knt. Solicitor-General. 


—ͤ — — r — — | — 
Dominus Rex verſ. Major' de Kingſton ſuper Hull. 


X MOTION was made for a mandamus to the mayor, C anot join 
A to aſſemble and do the buſineſs of the corporation, and diſtinct rights in 

the writ was granted accordingly. In drawing up the writ one mandamus. | 

they made it gut for an aſſembly, and to admit all perſons 

having a right to their freedom, who ſhould appear before 

them and demand it. Serjeant Pengelly moved to ſuperſede g. K. 433, 436. 

it, becauſe every perſon's was a diſtinct right, and it would © 

be hard to oblige the mayor to make a return that he had ad- 

mitted all who had a right. Et per Curiam. It muſt be ſu- 

perſeded; for we never intended ſuch a complicated manda- 

mus as this. | 


1 


Dominus Rex ver/. Inhabitantes de Cirenceſter. 579 3 
II Mas ſtated, that an apprentice was bound in the pariſh The forty days 
4 of A. and lived there off and on for three quarters of a inhabitation of 
hank Exception was taken, that this was no ſettlement, n 
nce he might not inhabit forty days together. Sed per Cur”. together. 
That is not neceſſary, and the order for making a ſettlement 
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— Dominus Rex ver/. Johnſon... 


Child. brought Female child of nine years old was brought up by habeas 
up by 1 corpus in the cuſtody of her nurſe. And it was moved 
ed © gs lan. that ſhe might be diſcharged, if ſne was under any reſtraint, 


» 

- 

„ 
* 


I. Raym. 1354: Which was agreed to, but it appeared ſhe was not. Then it 


was moved, upon producing her father's will, deviſing the 
cuſtody of her to an uncle, that ſhe might be delivered up to 
him as Her guardian. 'The court at firſt -doubted--whether 
they ſhould go any further than to ſee the was under no ille- 
reſtraint, and took time till the next day to look into Mrs. 
Turberville's cafe, Ante 444: And then declaring, that this 
being the caſe of a young child, who had no judgment of her 
own, they ought to deliver her to het guardian, who took 
poſſeſſion of her in court. nene 
> | Bullock verſ. Noke. 
n Guildball, coram” Pratt C: J. Tie 
Tender of ſtock} I N a ſtock cauſe the plaintiff proved a tender on the ſecond 
0 2 on the I day of the opening, and would have examined into the 
* cuſtom of the = = which was to allow either party a day or 
| two to. tender or accept ; but the chief juſtice refuſed to hear 
us, ſaying their uſage could never alter the law, and ſo the 
plaintiff was called. N. B. In C. B. chief juſtice King left 
it to the jury upon ſuch an evidence, and they found it a good 
tender. 60 8 hoc e ieee e 


L 580 ] Between the Patiſhes of St. Giles in Reading and 


. Everſley Blackwater in Berks. | | 
Q. Where chil- PON a: ſpecial order it was ſtated, that William Cheſ- 


dren born at the 


reſidence of the terman was born in St. Giles's, and put apprentice in 


fether for four Everfley Blackwater, where he ſerved two years, till the maſ- 

2 yon ter failed; that then he returned to St. Giles's, where he 

not ſettled, are lived four years, married a wife by whom he had there two chil- 

ſettled after his dren, and died; and that during the laſt four years he never 
1. Ney agje. lied in Everſley Blackwatet, 

N Upon this order the queſtion was, Where the wife and chil. 

_ dren were ſettled? As to the wife, all agreed her to follow 

the laſt ſettlement of her fulſband, which was in Everſley 

Blackwater ; but as to the children, the coutt were divided ; 

the chief juſtice and Powys J. inclining, that they having 

never been removed during the life of the father, they were 

ſettled in St. Giles's, the place of their birth. But _ and 

Forteſcue juſtices, thought the ſettlement to be in Everſley 


Blackwater; and that ſince during the life of the father hey 


U 


might 


 Hrir. any 3 10 G Eo. N 377 


might have been ſent thither, his death would not vary the 
— a 

' Adjournatur. And this term it was gebated again; and Children born 
the chief juſtice changed his opinion, holding now that the 5 8 12 
ſettlement of the children was in Everſley Blackwater, and may be ſent to 


that the death of the father would nat hinder their being ſent his ſettlement 
thither. Powys J. likewiſe came over; ſo that there were *b* bis death. 
three of that opinion againſt Raymond J. who thought that 

this caſe muſt often-have happened, if children could be thus 

ſent, after the death of the father. They faid the caſe of 

ſettling baſtards and vagrants at the place of their birth was 

ex neceſſi tate, but here was none. 


The order for ſending the children to Everſley Blackw ater 
Wag TI 
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65% | Eaſter Term 


Sir Jobn Pratt, Knt. Lord Chief Juſtice, 

Sir Littleton Powys, Knt. 2 8 

Sir John Forteſcue Aland, Kant, | Juſtices. 

Sir Robert Raymond, Knt. 

Sir Philip Yorke, Knt. Attorney-General, 
8 5 Sir Clement Mearg, Knt. Solicitor-General. 
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Knight wer: Cambridge. 
Idem wver/. Dodd. 
Hil. 9 Geo. rot. 375.7 


CTION fer le caſe upon a policy of inſurance, 
policy, the ſig- whereby the inſurer undertakes againſt the barratry 
niacation there of the maſter and mariners ; and aſſigns the breach in a loſs 
L.Raym. 1349. per fraudem et negligentiam of the maſter. Judgment pro 

due in C. B. and the general errors aſſigned. 
It was objected in this court, that the fraud and negligence 
of the maſter was not within the policy, being more general 
than the word barratry. Et per Curiam. The negligence cer- 
tainly is not, but the fraud is. Barratry is of a general 
fignification, and not confined barely to the running away with 
the ſhip. It comes from barat, which ſignifies fraus and 
Dufreſpe Gloſf. dolus, and extends to any fraud of the maſter. The end of 
DiR. de Fure- inſuring is to be ſafe in all events, and it would be very pre- 
be judicial, if we were to be making loop-holes to get out of 
1 582 J thoſe policies. The inſurer knows the maſter, and whether 
v4 he can truſt him ; and he that inſures againſt his running 
away with the ſhip, never imagined he might or would be 
guilty of any other fraud, Judgment affirmed, 


Barratry in a 


Between 
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Between the Pariſhes of Puckington and Chepton 
hghBeencham in Com' Somerſet. t. 


1 P ON a ſpecial order the caſe was ſtated, that A. was The 3 
bound an apprentice, and ſerved and inhabited two years, . Joes not dig 
till a commiſſion of bankruptcy was taken out againſt the ſolve the ap- 
maſter, at which time the apprentice without having the inden- e 
ture delivered up, or any diſcharge at the ſeſſions, hires him- "00% 
ſelf as a common ſeryant into another pariſh, and ſerved a 
year, The ſeſſions adjudge this to be no diſſolution of the 
apprenticeſhip, and conſequently, that the ſettlement of the 
apprentice was in the firſt pariſh where he was bound. : 
Et per Curiam. Their judgment is right. There could 
be no diſſolution of the contract, unleſs the indenture had 
been delivered up, or the ſeſſions had diſcharged him; as no 
doubt they would have done, if they had been applied to. 
And then as the firſt contract had, continuance the appren- 
tice had no power to hire himſelf ; and the ſervice afterwards 
for a year was void, as to any pretence of giving him a ſet- 
tlement. That ſervice muſt be taken as a ſervice to the firſt 
maſter, who by law was intitled to the wages, and'therefore 
the order muſt be confirmed. 3 | 
Caſe of the Mayor of Penryn, 1 Þ 
N an information in natura de quo warranto, to ſhew by There muſt be 
what authority he exerciſed the office of mayor, there judgment of 
were two iſſues, the firſt as to his election, which was found . 
with the defendant, and the ſecond as to the ſwearing, which duly elected but 
was found againſt him. Upon return of the po/tea, it was not worn. 
moved, that judgment of oz/fer ſhould not be againſt him, 
ſeeing he was duly elected, but that he ſhould rather have a 
mandamus to ſwear him in, Sed per Curiam. The acting This judgm 
without being ſworn is certainly an uſurpation, and that be- was affirmed'in 
ing found, we muſt pronounce judgment againſt him upon Parliament. 
this record. If he be not too late, he may have a mandamus 
to ſwear him in, but we muſt puniſh him for his uſurpation - 
hitherto, Judgment pro rege. 9 Ann. c. 20. * 
Ruſſel verſ. Martin. . l [" os f 
oh Idem verſ. Thorpe, : 
N debt upon a bail bond the memorandum was of Trinity The court win 
L Term, and I excepted, that the aſſignment appeared to give leave to 
be in November following. Then the plaintiff moved to denen bill 
amend, and I objected, there was nothing to amend by. t 
5 W ON | | per 


„ 


| caale. 


* EAST ER TERM fe Go. 


per Curiam, We cannot amend it, as it now ſtands ; but we 

will give leave to file a new bill of Michaelmas Term, with a 

ſpecial nemorandum ; which the plaintiff afterwards did, and 
then amended of courſe upon payment of coſts. 


Dominus Rex wver/. Gunſton. 


No certiorari to G ERIEANT Darnall moved for a certiorari to the Old 
Old _ Bailey, to remove an indictment againſt a perſon of cre- 
without ſpecial qit, for falſly pretending that a perſon of no reputation was 
fir John Thoraycraft, per guod the proſecutor was induced to 
truſt him. Sed per Curiam. As you move on behalf of the 
defendant, we muſt have a more particular reaſon ; ide nil 
capiatur per motionem. 4 1 


Stevenſon ver/; Nevinſon. 
On a trial at bar in B. R. 


Where there TH queſtion. was, Whether the plaintiff was qualified to 
ure two qualifi- I be elected common=coyncilman of Apulby. The de- 
election of an fendant attempted to diſqualify him, by ſetting up two qua- 
rs a 8 lifications. which he had nat, viz. a burgage tenure, and be- 
ly may be a ing an inhabitant ; and to prove this called one who was au 
witneſs as to inhabitant, but had not a burgage tenure. It was objected, 
E that he was no witneſs to narrow the right, and confine it to 
| e burgage tenants and inhabitants, having one of the qualifi- 
cations himſelf, and therefore ſo far intereſted, as he was 

nearer the right he ſet up than other perſons; but the court 


- uad there was a neceſſity of allowing ſuch people in queſtiou 
Wy of this nature, ſince they muſt beſt know the right; beſides 
— he was in effect a witneſs againſt himſelf, by ſaying, though 


I am an inhabitant, yet I have no right to be choſen, be- 
cauſe I have not a burgage tenure. 


Lr Anonymous. 

1 On a trial at bar in C. B. 
oo — A ** Suffers a recovery to the uſe of himſelf for life, re- 
to revoke, no * mainder to B. in tail, remainder to C. in tail, remain- 


neu uſes can be der to D. in tail, remainder to A. in fee, with power to re- 


n voke the three remainders in tail by any writing under his 
. hand and ſeal. He revokes. them within the terms of the 
power, and by the fame deed declares new uſes in favour of 

8 the plaintiff, without any words of conveyance, covenant to 
| ſtand ſeiſed, or conſideration expreſſed: and upon this the 

| queſtion was, Whether this new declaration of uſes was good 
or not q £457 15 | | | 
| | It 
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It was inſiſted on pro quer, That A. having revoked the 


might diſpoſe of it as he pleaſed; and whether it was by _ 
fame deed or by a different deed was not material. 


But it was anſwered and reſolved by the court, That true 


it was he might by will or any conveyance have made ſuch 


new diſpoſition, and even the ſame deed would have been 
ſufficient for that purpoſe, if there had been a new grant, or 
a new covenant on conſideration expreſſed ; but here he had 
declared new uſes as under the recovery, whereas the uſes of 
the recovery were full before, and the power was only to re- 
voke, and not to limit new uſes. Ex relations aliorum. Th 
plaintiff was nonſuit. 


Sir Chriſtopher. Muſgrave verſe Nevinſon: 


HE corporation were all invited to a treat, when one 


of the aldermen defired leave to reſign, upon which his 
0 was taken and the plaintiff at the ſame time cho- 
ſen and ſworn in. Upon a trial at bar the jury found it a 
good, election; and the court granted a new trial, it being 
d len, and it appearing one of the members was not 
there till after the election, and there was no ſummons to 
meet to do ſuch a corporate act, that the members might 


come prepared. The meeting likewiſe was not in the Moot- 


hall but at a tavern, and it Was a Pai ſurprize, and even all 


not preſent. 


As to the point of its bing A trig. at bar the court. made 
no difficulty of that, ſince the caſe of Bewdley, and another 


of fir Joſeph Tyley v. Roberts in C. B. where on a trial at 


bar whether compos or non compos the jury found againſt the 
weight of the evidence, and there was a new trial, The 
caſe in Stiles (which is the firſt new trial in print) was after 
a trial at bar; and in the caſe of an alderman of Derby he 
was afterwards ouſted upon a quo warranto. 


Et per Raymond Juſtice. Mr. lord chief juſtice Holt uſed 


to ſay, he was of opinion that the practice of granting new 
trials was much ancienter than the caſe in Stiles; fince we 
meeet with challenges that the party was {worn on the former 
trial, and therefore ought not to be a juror again. 


N. B. As to another of the corporators of Apulby, he 
Was put to prove the receiving the facrament within a 
year before his election, it being recent, and therefore 
the court required it, though no notice Was given him 
for that purpoſe. hi | 
. ee A » Wilkinſon 


mtermediate remainders, had the whole fee in himſelf, and 


New trial grants 
ed after a trial 
at bar, 


L. Ray m. 13584 


[ 385 J 


A corporator 
on a recent pros. 
ſecution mult 
prove receiving 
the ſacrament 


within a year, 


Ld, Ray m. 
1350. 


4 


: : 4 
t 
: 


of Ann na ERA 10% E 
201 Uto ets Wilkinſon: a Myers: v 6" hes” 


674 into Fa: CAE * teien 
CCC ay 


; * * 
| | eee che eee was by indenture (ſet out in hac verba) 
| | dane plaintiff in conſideration oi es to be 


the defendant, doth covenant to iqransfer to him 
ock, bonds and money, as the South-Sea c N 
uities 


h 
E AI on the account of 1277. 17. 64. Tottery' 
men lately ſabſcribedintstheſtockby and in the name of the 
_ plamitiff: in conſideratiori of which the defendanit: covenants 
do accept the produce of ſuch anmulties, Aud to payifor, the 
"fame 14 436 61. 105. at the fame time: that this contract was 
; entered iti the books of the South ea comp FIR Bec Vetba, 
„under which the plaintiff ſubſcribed theſe Words, 7 t fer 
e . A ſigned this nate Philip 
IF A We fr 
\ 'That no evidence Was oed t. the Se was made 
* the uſe and benefit of any on beſides the plaintiff, nor 
+ thats the e ene We uſe and benefit of, the 
eee ee oP ef teh ON” 0G ONS wt, 25,07 
'And a WE was "given . the plaintiff, "lubjectto' the 
chien of the oourt upon this caſe; {5 # WF BE 288 rg 
13 586 * ne pro quer. The queſtion. is, Whether this'cartract 
be dyly.regiſtered, according to the direction of the late act 
N 3 parliament? I ſhall offer my reaſons in ſupport of this re- 
File and ſince this is like to be à leadlicg caſey and that 
wan thouſands of congtacts are to ſtand or by the event 
; of this Queſtion, I ſhall Nate the au at Jugs, bacaaſe . 
#4 Proficnd: it will be material. pee 


The act of parliament nod) which this Wach Ales ze the 
5 act that paſſed in à ſeſſion held 7 purp tpoſe at the 
latter end of the ſeventh year of his majeſty s reign ; and 
after ſome other proviſons for, reſtoring the public — 

| 1 en, 42 tly ſuffered by the 4 0 4 55 
N 1 5g vines to the eaſe e K contract 2 
85 rſons, and takes notice ok the neceſſity 2 
was, 5 1 e regulations or orders touching contracts for 
LEE F or ſtock, for Preventing 
wg FO 1 a multiplicity of wexation 


Ds . 


8 and doubtful ſuits in law or equity 

3 | ;-cancetning the * eee ag e hat 
3 3 . for the ſale or purchaſe of e ſubſeriptions or 
RT Rock, /which dall > unperformed nided 


| "i ** before ſuch a time, or an abſtract or 2 thereof, 
"OY ; 1 Gencd 


1 
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* ngned by the party intereſted therein, and who- thall be 
„ minded to take advantage of the ſame, ſhall be entered 
and regiſtered in books, which the reſpective companies 
te are required to prepare for that purpoſe ; and in default of 
$-ſach entry or regiſter every ſuch contract, as to ſo much 
$ as Hall remain unperformed or not compounded, ſhall be 
6 void. And then it follows, That ſuch entries ſhall 
66 
uſe or benefit ſuch contracts were made,” 


Having ſtated the clauſe, I ſhall conſider what was the in- 
tention of this act of parliament, and whether our regiſtry 
has fulfilled that intention. The intention of the legiſlature 
is expreſſed in that part of the clauſe which is introductive to 
the enacting part; it was to prevent a multiplicity of vexatious 
and doubtful ſuits in law or equity, by giving the buyer of 
Rock a view, as well of him who has the legal remedy, as 
he who has the equitable intereſt, thereby to eaſe him of the 
trouble and expence of a ſuit in equity againſt the viſible 
contractor, to diſcover whether the ſale was not ſecretly in 
truſt for another, againſt whom perhaps the buyer might 
have an equitable: bar; and therefore if it is diſcloſed in the 
regiſtry, not only where the legal remedy lies, but alſo who 
has the equitable intereſt, there is an end of any trouble from 
vexatious and doubtful ſuits in law or equity about that matter, 
which was all that was propoſed or deſigned by the legiſlature. 


In the caſe at bar, the contract is regiſtered in hc verba, and 
by that it appears the now plaintiff has a legal remedy (ſuch 
an one as he has purſued) by action of covenant againſt the 
defendant. But fay they on the other fide, that is not enough, 
he may only be nominal in this affair. In anſwer to that, he 
has added theſe words that are ftated in the caſe, This is for 
my proper uſe and benefit, Philip Wilkinſon. So that he has 
anſwered the jntent of the a& in both reſpects ; he has re- 


3 deed, which gives him the title at law, and he 


likewiſe ſhewn the equitable intereſt to be in himſelf, 
. To this it is objected, that by the words of the act he is 


required to expreſs for whoſe uſe or benefit the contract way 


made; and that in the preſent caſe, it is only expreſſed for 
whoſe benefit the contract was at the time of regiſtering. 


I would ſubmit two things as an anſwer to that objection, 
I. That this is a foreed conſtruction, and carries the words 
40ere made farther than is neceſſary to anſwer the deſign of 
the act. And, 2. That if your lordſhip ſhould be of opiniog 


o conſtrue. it ſo nicely, yet our regiſtry will be ſufficient. 
r 1. To 


expreſs the names of the parties or perſons for whoſe 
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1. To ſhew this to be +4 conſtruction; and what 
£574, no 8 im order to attiin the end of 
| ilatute, 1 would beg leave tooſays that ch 
Ig 4s made to reſtreinrnvers-infome- from the full 
exerdife'of''# leg) remedy mef bud befcre it! in fe be con- 
ſtrucd ir ſuch 2 — 1 u will deprive the ſubject of as lite 
957 49” triay be, and it's 'ndt-to'be extended to po tonſtrue 
tion vefohd What will ſtrictty anſwer the view of the parlia« 
ment; and ſo the eourt did often intimate upon ſeveral motions 
that have deen in this court relating to bail upon this act of 
N where they kept ſtrictiy to che words of the 
ithout extending them to fimilar caſ ess... 
The expreſſion in the act is indeed in the prete led 
tenſe, were made; but I ſhall ſubmit it, whether c 
how that expreſſion comes to be made uſe of, it Gogh to 
bs, pounded wiel to mean che time of e con- 
tra ent 3&OW le 5rlt 
I 
„The ſegilature are paring of cntrats then itt 
and therefore it was natural to" ſpeak” of tlie as oom 
that were made; and in this view the expreſſion will 50 FR 
17 of what it would have been, if the act had required the 
to expreſs the names of the parties for whoſe benefit 
55 contracts were at the time of and it may be 
ateHal to obſerve, that in another part of the act that phraſe 
is uſed; were they are providing ſor the cuſe of contract, 
When the ſeller had not the ſtock at the time of the con- 
now if it had been intended to have gone ſo far back 
in dür cafe,” what reaſon is there why the fame expreſſion 
Wis not made uſe of? The act of parliament was never 
intended as a ſhare, to avoid all contracts that were not regiſ- 
tered according to the ſtricteſt Jetter · of the law. The only 
general view (beſides what related to particular perſons] was 
to ſee a little into the number and extenſiyeneſs of the con- 
tracts, in en een ade remedies if ee 0087 
on.“ 101 <Y Ne 189 87 n 1140 eh Ar, Bog, oY 
** 2 common law converted! the word rennen (which 
ſtrictty ſpeaking s Thildren/ that were, born at the time 
46 of e [nevertheleſs been conſtrued to take in 
411 the ye, whether horn before the feaffment or after; and 
Vet thar is an expreſſion as ſtrongly reſpecting a ane paſt as 
the phraſe mat©&uſs! of in this ſtatute; and if, in that cafe it 
aß extended to a fature time, hy not aa wellſin / our gaſe? 
efpeciafly When by that conſtruction the intent of the legillature 
* anſwered. ' SR TOOTH: Nang un Oo} ar: a bafforroy: 
"0 eee chir der deer 2 entry to ſhew: for 


1 ani * e 6 of mnapnky race 


Ham ON wo ilch 85 5117 bur then 
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zarl'w 5 E ell 815 £8 885 850 
then c 1 we. who L gs will be che ö 
It.appears aupon the books of the South; Sca company (where 
the deed is entered in hc verha) that Mr. Wilkinſon was. poſ- 
ſefſed of ſeveral lottery annuities, which he ſubſcribed in, as his 
owhz: ſold as his own, regiſtered that contract as ſuch, 
and which he: ſhews-continued-to be his own ſole property, 
and intereſt to the time of ſuch regiſtry. Is there now after 
all this any room to doubt, whether this contract was made 
his on account or not? If there be no room to doubt 
it, and if it be a matter naturally to be collected from thi 
regiſtry ; then it is a regiſtry that in the ſtricteſt acceptation 
the, words. is confarmable. to the act of parliament, and there i is 
am end of their, otyeftion that Way, 


©3 4976 ae in the caſe, that no 3 was offered, to 


1 - 


he ſees at one view that both the legal and equitable j in⸗ 

tereſt are in Mr. 2 — ; the giving him all 1255 light is 

performing every thing that was required of us by this act of 

77 why wes Fo I hope your lordſhip will be of opi- 

Mon; dur a&on-'of covenant was well brought, and that 

the queſtion which has ariſen rr this regitry ſhall-be deter- 
mined in favour of the plain 

Fazakerley contra. It muſt be admitted that this regiſtry. is 

not according to the words. They require it to ſhew for 


whoſe ufe the contract «vgs, the regiſtry only ſhews for whoſe 


uſe it i is at the time of regiſtering. 


Andd as it is hot within the words, ſo niicher i is it within 
the reaſon and intent of the act. The preamble takes no- 
tice of the great frauds ard abuſes that had been committed 
the late Sogth-Sea directors, to the prejudice of the pub- 
155 ald therefore being made for the benefit. of. the public, 
it ougt to be carried as far as may be. One main end of 
his" was, to diſcover What contracts the directors were 
Intereſted in, that ſo the public might have the benefit of 
them; and / that it heuld not be in the power of a dire or, 
to ſet up a nominal perſon; to recover for his private i in 
wider to f defraud the Ci of ſo much, whict Was dee red 


* LF 3 . 


7 


MY 


1589 3 


- 
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to be ſorſeited. Put how: abill that; [end be attained!if this 
regiſtryſſubſſſts id at all. Ftir | Mr. Wilkinſon 
to have beewat firſtanly nominal and in truit fora director; 


may not that director ia ſſign over the equitable intereſt after 


L 39 


thing in the deed that looks like any thing 


nnr 


the contract is made, and aheti that will / be a contract fot the 
benefit of> Mr. Wikinſon at the time of regiſtering, though 
at the time of making it was not. By: this means the act 
will be eluded; anti thoſe fraudulent clandefline aflignments 


Eafhyneverbe.gatat „ 36 nor AT iht Stef 


There cafl be no ĩneonvenience in-Keeping them ſtrictly to 
che words of the act, for if the tranſactipn be fair, then they 
may make the regiſtry according to the words; but if the 


fact will not warrant it, IL apprebend the legiſſature neyer 


intended: to give the equitable proprietor a power to change 
hands, perhaps to the defrauding the public, or at leaſt the 
private, contracto . * 


Mr. Strange ſays it will be ſift 


75581 18 F E Neve 


cient, hecauſe now it ap- 


1; SDL IE? 2 8 Th Aar ow : _ 1 
1 muſt therefore infill; lat I "this" Fegiſtry ſtands, the in! 


jection, that it might at firſt be in truſt for another, which 
truſt might afterwards be aſſigned or releaſed. | 


Chief Juſtice. This was tried before me at 110 prius, and 


it being a caſe of very great conſequence, I did not think it 


in no great doubt about it. . 

It is certain that this regiſtry is not within the words 
of the act, ſinee it is not ſaid that the contract was at firſt 
made for the uſe and benefit of the plaintiff. But though it 
be not within the letter, yet I think we are to give this act 
ſuch a conſtruction as is reaſonable, conſidering the nature 
and circumſtances of the caſe, I believe the parliament ne- 


proper to determine it there, though I muſt own that I was 


ver intended to avoid contracts upon ſo great a nicety as this, 


and therefore ſince the plaintiff has ſhewn, that he is the on- 
ly perſon the defendant can have to do with, or be called upon 
by, in this matter, I am of opinion the regiſtry is well enough, 
and the plaintiff muſt have judgment. with Ji 
Powys Juſtice. I think this is a good regiſtry- There is no- 
a truſt, and we 
are not to ſuppoſe it one. Beſides, conſidering the nature af 
this cafe, it is not probable that it could be a tranſaction pri- 
vately for the benefit of a director, becauſe this is not a money 
| ſubſcription, 


- 


1 
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fabſeriptiony but a fubſeription of lottery! anriuitieb q aid every 
knows that though in the caſe of. the money ſubſcrip 


fond enough of ſubſoribimg annuities in their own names 


and the thing has anſwered, by the parliament's giving greater 
allowances to thoſe directors who ſubſctibed iii the moſt. The 


words of the act are minded to tate advantage, and all they. 
intended was to ſee what bargains were inſiſted on. 
Forteſcue fuſtice. The intent of the act was; to let the 
buyer know, whether he that ſued him was really intitled to 
the monev; you ſhall regiſter your contract, and put your 
name to it. Tit for my proper uſe, in a legal acceptatſon,, 
denotes it ot ſo; becauſe being a choſe in action it could not 
be aſſigned. In the nature of the thing ſurely it is well enough. 
” Raymond Juſtice. This is an act ex' pot facto, to lay a 
clog upon a legal remedy, and therefore ought to have fuch' 
2 conſtruction as tlie plaintiff contends for. The caſe of the 
directors was not under confideration at the time of paſſing this 
their buſineſs having been ſettled before. This deed 
Irhports it to be for the benefit of the plaintiff, and no proof 
is offered to the contrary; we muſt therefore take it be ſo, 
and I {ce no inconyenience therein, Per Cur”, Judgment for 
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by 5 "AY, b. ON Lord Chief Th } O11 | * 
Sir Littleton Poroys, KRur..ñ!“ 


85 Fobn Forteſcul | Aland, Knt. -Jultices,\* 19 bats! 

- Sit Robert Raymond, Ent. A BAM" noverobiiro> 
Sir Philip Yorke, Kut. Attarney: "General" an 

ir Clement S . Solicitor- General. 180 
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| | Fal. 9 Geo. rot. 144. e 


A bin drawy Exxon of a judgment in C. B. in an ation Apo: the 
41.4 195 hob caſe, wherein ths plaintiff declares, that the defendants 
E not » bil of according to the cuſtom of merchants drew a bill of exchange 
5 5, upon J. P. whereby they requeſted him to pay the plaintiff 
| At 9476 out of the clin in his the ſaid F. P.'s God belong- 
ing to the proprietors of the Devonſhire mines, being part of 
the conſideration money 7 the purchaſe ef the manor of Wilt 
Buckland. That J. P. refuſed to accept it, and the defen- 
' 70 | dants as drawers ate liable. There was, judgivent in C. * 
fox the plaintiff, but upon error in B. R. that ju pen 
. the whole court being of opinion, that ut 
dei ment to pay out of a particular fund, which might or mi ba 
0e not 7781 was not a bill of exchange, and 9 Ae l 
4 os * " eaſe of Jace n v. Laſerre in B. R. 54% K Geo. Which was 
* = bill drawn by an officer upon his agent, requeſting” him to 
2 ge + pay out of his growing ſubſiſtence ; ; which the court on à ſpe- 
59S cial reſolution delivered by Parker C. J. held not to be à bill 
of exchange, becauſe in the nature of the thing no b. 
gulg negotiate it, by reaſon of the uncertainty of the fi 
13 it would be of dangerous conſequence to make thoſe: or- 
ders, which a man gives to his ſteward or baihiff, ho d. 
edricerning trade, to be bills of exchange. The judgment 


" . r C. B. Was reverſed. 


Crow 
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\, Crow verſ. Rogers. 


| — 
Hardy was indebted to the plaintiff in 70ʃ. upon a diſ- 


courfe between this Hardy and the defendant, it was agreed 
that the defendant ſhould pay ay the plaintiff q debt of 704. and 
that Hardy ud take the defendäht a title to a houſe. 
Then he avers, that Hardy was always ready to perform his 
part of the agreement, and that the defendant i in conſideration 
thereof promiſed to pay the plaintifff. 


The defendant demurs; ; and it was inſiſted, that thers 
was no conſideration; moving from the plaintiff to ſupport 
* wes * the caſe of Bourne v. Maſon, 1 Yen, 6, 

457. was cited ;- where ' A. being ſeverall LC in- 
Ae to 5 C. a d having a debt due to him from 


7 franger to 
the confiderge 


non can mens 


tain uo actiag. 


in confideration that A. would permit him to ſue D. inchis ; 


name, promiſed to pay B. Andi it was held, that this being 


2 matter of no 900d to the plaintiff,” or benefit to the * 


fendant, he was a ſtranger to the conſideration, and could 
maintain no action. 

On the other ſide was 0 the caſe of Dutton v. Pool, 
1 Ven. 318. 332, where it was held, that aſſump/it lay for 
the daughter, upon a promiſe by the heir to pay her portion 
in caſe the father would not fell timber; and the caſe of 
1 Roll. Abr. 32+ pl. 13. where goods were 1 to A, , 
oonſideration to pay B. 20/. *. it was relolyed B. mis 


maintain an H umpſit. 


The coùrt gave no opinion. | e And Poſch. . 


12"Geo. it was moved again; and without much debate, the 
oourt held the plaintiff was a ſtranger to the ky 
and gave erden dro %. 

318 371 1 8 


BY Dominus Rex verſe Burridge, 


wr 7115 h 
1380 formation for a miſdemeanor there was a rule for 
" & ſpeci⸗ jury to be ſtruck by the maſter, who was to chuſe 
ty - eight out, of the freeholders book, ont of which each 
fide was to firike twelve, and the remaining twenty-four were 

geturned for the. trial of the cauſe, At the trial the de- 
fa challenged the array for want of hyndredors, and the 
challenge was allowed z Whereupon the proſecutor moved for 
TER againſt the defendant, as [vs guilty of a 5710 


pt gf the rule ; and upon the motion it appeared, that the 
endant's agent, 10 ſtriki ng ou his WS, 15 expun, ged 
bs bungredo I'S, b! F 411i £0? „lig AEM: Ti 215 


447 | 
enge al ee to. ethd od. . * f el he 
* þ + 110 , C3: %% * IJ 10 
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What a con- 
tempt of B. R. 
L. Raym. 1364. 
N. B. The intor- 
mation Was 
againſt him as 
mayor of Tivers 
ton, for ablent= 
ing at the elec · 
tion day. 


Teitrrxz Pan M 10 Gro. 
+ The defendant's counſel. infited it was no contempt, be. 


caule they were not T by the rule; and mentioned 


ſeveral precedents where the rules have been expreſs, that the 
#7 - defendant ſhould ſtrike out twelve, and not challenge the ar- 
ay for want of hundredors. In queen Elizabeth's time, Re- 


gina 8 Lord e was ſo. Rex v. veer ies 2 Car. 2. 

333 2b. 340. The attorney-general moved to add thoſe 

. Snell t it mas denied. Rex v. Sherrard, 1 Geo. thoſe 
Words are added ar affenſu. uuns. 

Sed per Curiam. This is a plain contempt.” Does not he 

defeat the rule, by inſiſting that the twenty-four, who the 

rule ſays ſhall be returned to try the cauſe, ſhall not try it? 

Suppoſe a ſubmiſſion to arbitration be revoked (as by law it 

may) after it is made a rule of court, that is certainly a con- 

tempt. The ſame in a releaſe procured from the nominal 

26x ya in ejectment. In Mr. Gibbons's caſe he pleaded 

Wt Juch a releaſe puis rdarrein continuance; and lord Trevor, 

wha tried the cauſe, ſaid he was bound to allow the plea, if 

they infiſted upon it; but at the ſame time told them, he 

would lay them by the heels: upon which the plea was with- 


2.47 drawn, This is not making contempts by implication, but 
7. Mis the natural conſtruction of the rule, without which the 
8 Jiuſtice intended by making theſe rules cannot be had. He 


l might indeed have had a challenge to the polls, becauſe that 
4 © Mould not hinder the cauſe from going on; for they might 
baue had a falet. If there was a rule to reſtrain the party 
from taking out execution, Does any body think we would 
ſuffer him to bring an action of debt upon the judgment ? 
| Per Cur, An attachment was granted, | 
L bien: 4 Lib 


ö | 7 594. ] « - + | Burgeſs verſ. Brazier. *% 


Ft taken diſ- EBT on articles for a hor ſe-race, wher eby it Was agr eed 
dively after to ride without whip or ſtick, or other weapon, beſides 
Tad boots and ſpùrs; and avers that he rode ſme flagello et bucula 
. Key 1366, v ali ar mig. Nil debet pleaded, lu. 

Alfter verdict for the plaintiff it was moved in arreſt of 
judgment, that the averment ſhould have been in the diſ- 

junctive throughout; whereas upon this declaration he might 
. have one, though he had not both; and Cro. El. 348. 1 Leon. 

ha 124. were cited. 7 n 

F Et per Curiam. This would have been ill upon a demyr- 

per, but is well enough after a verdict. The laſt ve/ maybe 

taken to disjoin the former et; and though the vonjunctive 

ſenſe be the moſt obvious, yet ſince it is capable of being taken 

disfunctively, it will do. 1 Yen. 114. Salt. 140. 1 Med: 42. 

'T be Jury find that he rode without whip and ſtick or other 

| ums, 
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el en the Parties of St. John Baptiſt in Deviſes 
and St. James im Bifneps Kenny. 180 "it yet 


$ n UA \J 21 


JN ſpecial order, ſtating thar A. was bound appren- — is 


tice to Bi and ſerved tive Zh ears in the pariſh of St. John, {cried where 
Sr had alwa) s lain in the pariſh of St. dect father 1 . ory 
the ſeſſionꝭ it a ſettlement 2 85 John's. : N 


90! BY per Cur iam. The order muſt be quaſhed; the ele, 
without lylug, makes no inhabitation, which is neceſſary to 
uin 4 ſetilement in the caſe of an apprentice : and ſo it was 
Beſch in the caſe of St. Olave Jewry, 1. in "_ "ue of St. 


Mary Cole e DO Thy ATTL'S 
babedtq orf 42155 delt $55 en intent 
— ol hren Oates. 0 Machen. fea, i rot aghs [ 595 ] 
Malk. ww 
J, Nit rrlus f it US coram kite et pe 
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N an action ede w inſt the marſhal, ie WAS ahedged, Where in the 
By ew priſoner was ſirrendered to him at the chief uf. Iferiptinn of 
s chamber in the Pariſh' of St. Bride's, whereas it apPear- place is material 
upon the evidence that it was in tlie pariſh of St. Dunſtan. Be I de- 
55 Judges held it well enough, this being debt, and the cc. me 
ener the only thing mmateris "and that it differed from che cofs in cjet. 
the cafe of treſpaſs, where every part of the declaration WM ment, and 


2 


' ſeriptive:! And the next * a | N 
** 8 the ſtat. 8 W. 3. 
Det ge At Guilihall, coram King C. 7. inter c. 27 if ſigned 
055 irrt | | by the leſſar of 
„ FBoddy 5% Smith, lla. 
Boren MENT for a houſe in the pariſh of N Pdetin 0 
Harde de Cheape ; the defendant proved it was iim 


WW. arda de Farringde infre ; 8 and that no part of the pariſh 
of, ls ter yas in the yard, of Cheape, and the plaintiff was 
99 


At res, il vil 1011 enn "412... yy if gh 43 Seek 


Dre Dominus Rex werfe Moiſe. % 
N dg JA wy 188 44 hats if i 1 > 
Coram For teſeue et Raymond e „ Proprietor of 


PNDIOTMENT againſt the defendant fur ien 4 Hotte an indie 
whereby he promiſed to pay to A. B. ſo mueh- money. for tearing it, 
„B. was . as ee and it was N . it 
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des was fwearing to ſet up vis. own N " becauſe H the de- 

fendant was colwied) che cure uud oblige hn 16 give a. 

new nots/'''But'theJullges ue wwed her. not zi Of bin 


nhmernstiinw glem-lig) r 4:0) 10 bs Tn eit ot 14}: 
tod 30 e „Duel beh. Hardin ug. 0 oftlor OM 0 er 
200 124110 bis Huff 21 T gt: BIr137 1371 il 36} vi? 9 


n lte, cord Frecſee et Rome f., 


MJ + 11% a Aa- wor 
Sent witch N. Ye 9n, for beating his Ervant, 50 Shed evitiun 
ade cat- "11-8 © allowed TY be a witneſ . Bere Fut 
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[ 596 ] oe v6; leon. "1B," 
Treſpaſs lies for PHE E Yeftodunt "Was! gm a''gun, and the plaintiff 


| 1 ing to ſee it, it went off and wounded hittt: and at 
| n the tria it Was held mat the plaintiff might ON WHEN: 
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Lich Coventry ea Lord Coventry. f Cube. 
1 The poſleſſor of PROM A8 late cart 555 Ob tent ry being feiſedii in fee of 
an cilia fe E feveral manors, lands and — in ſeveral coun- 
Se bur ties in England, ſome in poſſeſſion, and other part in rever- 
dies before a ion, expectant om the death of lord Deerhurſt his eldeſt fon, 
complete er and of Gilbert, afterwards earl of Coventry, his ſecbnd ſon, 
power, accord- 8 8 late huſband, without iſſue-male, by his will 

: Lok to his mar- dted the aAth day of March 1698, gave ſeveral parts of his 
e 2 * 26 DW cr. mentioned, to Elizabeth his wife 
men was de- for: life, and after her deceaſe to truſtees and; their heirs, to 
creed to perfect the uſe of his firſt and other ſons by his- then wife in tail- 
33 1 male, remainder as to part to the uſe of his ſon Gilbert for 
Ca. Eq. 348. life, und his firſt and other ſons: in tail- male, remainder to 
| | his ſon the lord Deerhurſt for life, with like remainders to 
his firſt and · other ſons in tail-jnale; remainder to his uncle 

Francis Coventry for life, with like remainder, to his firſt and 

other ſons, remainder to his couſin the defendant William 

the preſent carl of Coventry for life, and to bis firſt and other 

ſons with other remainders over. And as to the ther parts 

of his eſtate fo deviſed tothiswite: for her- life, taithe uſe of his 

ſon the lord Deerhurſt for life, with remainder to his firſt and 

other fohs:in'tail; with like remainders to earl Gilbert, Fran- 

dis Coventry, and! tlie noëẽ earl, for their lives, and their 
ſons-trv tail- Male, with romainders over, remainder to his own 
1 pp öl 1,odivw Doi odwr cmfgoug2; th, lrg 


4 5 


N 


an ee fg alſo deyi (Gd 17 his ſaill truſtees and their Heirs! divers 
ho be's 1 es Oy he had ini on and re- 
ing, VIZ. As tof Woeolſtofi; Sirt- 


— Woot to the uſd of 
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is firſt and other (ons: by bis then wife in tail male, remain+ 
-mainder fo his ſon the lord Deerhurſt for life, with remain 
der to his firſt and other ſons in tail- male, with remainder 
as to Woolſton, Sintffeld and Bearly, toſthe uſe of Gilbert 
Coventry for life, with remainders to his firſt and other ſons 
in tail male, with remainders as to the ſaid matiors, and alſo 
s concerning the ſaid manors of Edgeware, Griffe and Wog]- 

boy. to the uſe of Franeis Coventry for life, remairder to l 
firſt and other ſons iti tail- male, with remainder to the defen- 
dant the preſent, earl of Coventry for life, and to his firſt and 
other ſons in tail- male, with remainders over, remainder to 
his-own right heirs: and as to his manors of North Little- 
ton, South, Littleton, Offenham, Berlingham and Deſtfotd, 
other parts thereof in poſſeſſion, to the uſe of the lord Deer- 
hurſt for life, with remainder to his firſt and other ſons in 
tail-male, remainder to the uſe of his ſon Gilbert, and his 
ſons, in tail-male, remainder to the firſt and other ſons of the 
faid earl Thomas by his then wife, remainder to the uſe of 
the faid' Franeis for life and his fons in tail-male, b 
to the defendant the preſent earl for life and his ſons in tall- 


male, with ſeveral remainders over, with remainder to his 


own right heirs: in Which! will it is provided, “ That it 


de ſhould be law ful for any perſon or perſons who ſhould at | : 


any time then after by virtue of the ſaid will, or any codicil 
*or eodicils to be added thereto, be ſeiſed of any of the teſ- 
Kitator's mators or lordſhips; lands, tenements or heredita- 
& ments, by any writing or writings under his or their hands 


and ſeals, to limit and appoint any ſuch manors or lord- 
«ſhips' (except Great and Little Milton, and all ſueh other 
& manors where there are any copyhold eſtates) and any of 


the ſaid meſſuges, lands and tenements or hereditaments; 
A mot exceeding the yearly value of 500. to any wife on wives 

uch dhe operons ſhould have or happen to marry, for 
cer her or their reſpective life or lives, for her or their jointure 
Tor jointures, ſo as ſuch perſon or perſons ſhall have with 
uch wife or wives, upon ſuch marriage; à portion equiva= 
fſent for ſuch a jointure:ꝰ and after making other proviſions, 
in his ſaid will, the teſtator appointed his wife executrix, and 
died without iffue by her; Who afterwards married Thomas, 
Savnge; eſq; and is still iing. Thomas lord Deerhurſt died, 
i the ffeti me of his father, leaving an infant ſon; aſterwands 
earl of Coventry, who died without iſſue, and the title der 


ſrended to Gilbert the ſecond ſon. ii 
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Marriage ar- 


i b dieb Olle 
Upon agtreaty of marriage between earl Gilbert $ 1 the, Mor 234 of 
plaintiff his ſecond wife, articles of agreement, dated by J June 1716. 


of June 15, were road, between ear Gilbert of the fir 
Fart, — fir Strenſham Malters 50 cl Ralle lis 
ä — only 


— 
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„daughter, of tlie ſecond part, and the defendants Mr. 
ch and Mr. Williams of the third part . in con- 
eration of fuch marriage, and of ro, oo marria tion 
down by fir Strenſham Maſters to che:faid ear! zilbert, 
e tlie ſaid ear Gilbert for himſelf, his heirs; executors and 
ad nr aber did covenant, promile. and agree to and witli 
the fajd ſir Strenſham Maſters, his heirs; [executors and ad- 
miniſtrators, and to and with every of them by the ſaid: ar- 
tieles, in manner and form following, (that is to ſay) 
that he the ſaid Gilbert earl of — . or his heirs, ſhould. 


and would at any time after the ſolemnization of the ſaid in- 


tendect marriage, at the requeſt of the ſaid ſir Strenſham 
Maſters, his heirs, executors or adminiſtrators, but at the 
roper coſts and charges in the law of the ſaid Gilbert carl of 
Coventry, his executors or adminiſtrators, according to the 
power given to him the ſaid carl of Coventry for that pur- 
poſe, in and by the laſt will and teſtament of the right ho- 
nourable Thomas the late earl of Coventry deceaſed, father 
of the faid Gilbert earl of Coventry, bearing date on or about 
the 24th day of March, in the year of our Lord 1698, or 
otherwiſe by good and ſufficient conveyances and . 
in the law, well and ſufficiently convey, ſettle, limit and ap 
point or cauſe or procure to be conveyed; ſettled, e 
appointed, manors, meſſuagss, lands, tenements and heredi- 
taments, of the full and clear value of 500. par ann. unto or 
upon the faid Anne Maſters, for and during her natural life 
for her jointure, to commence and take effect in poſſeſſion 
immediately from and after the death of the ſaid Gilbert earl 
of Gene, in caſe the ſaid Anne Maſters ſhall him ſurvive, 
as by the ſaid fir Strenſham Maſters, his heirs, executors. or 
40 niftrators, or or by his ſurveyor, or any of their counſel 
learned in the law, ſhall be reaſonably deviſed, adviſed or re- 
uired: and alſo that his heirs, executors or adminiſtrators, 
Geald after his death pay her during her life 2500. per ann. 
as an addition to her jointure, half yearly, free from taxes. 
And it was further agreed, that carl Gilbert ſhould depaſit 
5000l. part of the 10z0007-ir the Bank of England, or in- 
Veſt it in exchequer notes carrying intereſt, and depoſit them 
in a box or trunk to he locked up with three locks, upon. truſt 
the defendants Leigh and Williams ſhould lay out the 
50007. in the purchaſe of lands, and ſettle them to the uſe of 
the earl for life, with remainder to truſtees to preſerve con- 
ting ent remainders, and after his death to the uſe of the 


r An. aforeſaid; and the faid annuity of 240. per ann. 
full for her jointure and in bar of dower; with other limi- 

WMW en of that ee 
etault” 


| 1 Aintiff for life, to de with the magors and lands of 500“. 
4 


TAIN ITT TERM II GSO. 


default of ſuch iſſue, to the uſe of the ſaid earl Gilbert, his 
heirs and atſigns, as therein is mentioned, with a power in 
the truſtees, until a purchaſe, to put out the 5000, at intereſt, 
to be applied as therein directer], Met gane 4it _ rmavnt kr 
The marriage took effect, and the xo,o00/; marriage por- 
tion was paid, and 5oool. part thereof, was imweſted, in bank 
bills, and after wards lent on a mortgage that had been made 
of part of the family eſtate, purſuant, to ſaid articles. And, 
eatl Gilbert, ſoon after his marriage, gave directions to his 
ſteward to find out proper, lands for a jointure; and the. 
ſtewrard, according to orders, peruſed the family ſettlements, 


and could find no other eſtate than the manor of Woolvey,. | 


which was free from incumbrances and which was withi fl 599 35 


the earl's power to ſettle ; and the ſaid manor being of litt 
more than the yearly. value of 400“. che earl paid off a 12000. 
mortgage on lands in Woolſton, and Pers to make up the 
500l. per ann. out of thoſe lands; and accordingly, at the, 
requeſt of ſir Strenſnam Maſters, cauſed a ſettlement, by Way. 
of leaſe and releaſe, the th and 6th of July 17 e N 


prepared, which was agreed to by all parties, and approved. 
of by ſir Strenſham, and actually ingroſſed; wherein, after, 
recital of earl Gilbert's power by theſaid will, and of the 
articles, the faid earl Gilbert is thereinmentioned to, limit 
and confirm unto ſir Strenſham Maſters and Mr. Leigh, their 
heirs and aſſigns, the ſaid manor of Woolvey and feveral 
lands in Woolſton therein particularly mentioned, of the 
value of zool. per ann. And the earl often expreſſed ſus 
intentions to execute the ſaid ſettlement; but by his ſudden | 
illneſs; whereof he died, and the abſence of the ſteward, in 
whoſe cuſtody the intended ſettlement was. at that time, and 
many other unforeſeen accidents, ſet forth in the pleadings, 
the ſame was not executed before his death. -.,' 
Earl Gilbert died without iſſue- male, leaving by Dorothy 
his firſt wife, the lady Anne, now the wife of Sir William 
Carew, his only daughter and heir; but before his his death 
made his laſt will and teſtament in writing, dated 25th of 
October 1519, and thereby (inter aa)] gave; the plaintiff 
(beſdes what was agreed to be ſettled on her by the matriage 
articles) 3000. andi ſeveral; ſpecific, legacies, and, made his 
faid daugfiter the lady Anne Carew ſole executrix, wha hath 
ſince proved his will; and taken upon her the execution thereof, - 
Francis Coventry alſo died without ſſue- male; ſo that upon 
the death of earl Gilbert, the defendant William (the preſent). 
earlof Coventry became ſeiſed of divers manors and eſtates un- 
der and by virtue of the limitations in the ſaid will, ſuhiect WY 
only to the hoo. mortgage, but, as the, plaintiff infiſts, do 
che go. per ann. agreed to be limited to the plaintiff for her 


jointure: 


_ 


> 
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bert unfatisfied at his death, 
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dena mne freude v A, to cohdel the ernie in 
them to ell I the ob. 18 597 bi 
iy purebaſe, and te cohipeNfir” With: ce b 1 


real ſecurity for the 250“. per- mn and" to 12555 

dhadegaey! And agaifiſt the caff of Cobentty, t 1 
may hold and enjoy the land- Cofftahfiett in the wp on in- 
tehddd co be erecuted; for her life; but in cafe the ihdenture 
ſo ingroſſed ſhould prove deſective, aug vob ao, in equity 


to'a\ ſufficient appointtyent/purſuznt to the power, then that ſhe” 
may have a ſutisfaction out of the carl's rea] ahd perforiat ſtate. 
On the heating of this Cauſe the 18th of April 1922, feve- 


ral cafes bein then cited, the court was 990% wy refer it to 
Mr. See one of the maſters to take account of t f . 


and perſonal afſers of eat Gilbert come to ie hands of any,of 


the parties, who wereto be examined e on interrogatories. an 8. | 
miſter” was alſo to take an account of the debts of, carl. Gil. 
and alſo of bis, Jegacies, an to. 
ſtate the real and onal aſſets,” and an other matter he. 
ſhould find difficult ſpecially to the court, and when the; maſter. 
ſhotild have made his report, this cauſe 8 ww con 2 ON; again 


to be heard thereupon; and alſo as to EX ONN 
claimed by't the plaintiff” upo n the Ware nick 6 1 


time the court” ber , ares attended h e , Caſs 
cited) would deſire the affiſtance of forne of the lords 5 he ; 
judges'and the maſter of the Rolls: and all further d irections . 


were reſerved until the cauſe ſhould come to be heard on the, 
muſter's report. | | 12041169 ion DISYOW 


[101 11 ni 
"The maſter; mage hi —* and thereb certified; that the 
real and perſonal aſſets of the ſaid earl Gilbert amount to 
135467. d. over and beſides the 1200/ and intereſt due on 


the ſaid mortgage of Woolſton, and that there was 35792“. 


95+; 7 paid and to Fe, pave paid by the ſaid ſir William Carew; in 
Gicharge of debts, cies and funeral charges, defied Whats 
is due to the pſt a 

the plaintiff's demands out of the ſaid. 13,670 : "are Mo. 

follows, viz. 2 Reelle annuity clear of taxes ; d en 
and other legacies, e to 1448“ 15, * 5 

peritr Abe he oP of 5 7051 er on in 
vine ears there rom car! e th d e, K 
eV AR Wards. - 4 Er of 918319 1897 9000. 
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5 is cat it n 1 

u 7 5 5 power limited in earl IT homas's will,, 

he cov Aer Nth, ſir Strenſnam Maſters was, that 

gehe heirs, ſhould and would, at othe proper: 

Fling 88 of e laid garl, his;exceutors gra wi 
e _—_ to bock i in the will of earl Thomas, 


or 
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or: otherwiſe by god and 282 conveyanees-in the law, 
| ty tc the value of go. per ann and 
cee they dl pot came into, court ck equity for 
| formance, beca they were not fpecially mens! 
ik coyenant to be et forth as a jointure ; and that 
| covenant. was to be interpreted as a perſonal covVenant, bes: 
aſe It Was made with Maſters, his heirs, executors-arid-ads" 
n jſtrators, either to ſettle, in purſuance of the power, ot 
otherwiſe ;. fo that earl Gilbert had his election, to ſatisfy 
9 'coyenant, either by ſettling the lands under the power by 

and” or by limiting any other lands to the ſame pur 
and according to the circumſtances of this dt be 


ro: t be faid ny have made his election, becauſe from 
1 they Was nothing done, nor any requeſt hy 


— 


nd though about July 1719, a draught was 
of 75 and inn profled, yet that continued to lie bye till Oc... 
4 0 Vs neyer executed; and he had therefore an 

25 15 1 be ee; and had Hot taken hold of the 
op a ing the lands of Woolvey and Woolſton 
3 e oft e covenant, ſince the indentures were 
groſſed, and never executed, And in all conveyances 

re the animus deliberandi muſt be ſuppoſed to con- 
1 ing the act be compleatly executed. And the power 
i execured, this was compared to the caſe of Lanyon 


e ams, here tenant in tail for valuable conſideration. 
ts to ſell the eſtate-tail and dies; a court of equi 


would not compel him to execute ſuch conveyance, thou 
there had been a decree againſt the tenant in tail to levy a fine 
and ſuffer a recovery: and therefore it was urged, that fince” 
the cemainder was veſted before the legal eſtate was executed 
by earl. 3 l the court would not compel the remainder- 
man jn this caſe to Sante conveyances in rare df this | 3 
eee d eo ters s HE 791 _ R 


And here they quòted thoſe caſes of law, Which fay that 
powers, which Y, 90 ol tt of remainders ye eſted, LOS 


ſtrictly; ; becauſe? it was looked ü 1 upon. as dangerous, for 
a court; of \eq ity to overthrow by ielr decrees the ——2 


that were originally veſted in the pa 0 e 5 
and AL TURE, 1. this caſe, aſs 5. 25555 7 5 | 


ſome real eſtate to ſatisfy. the covenant : and * 4 — 1 
n 
wad 


2 


to be conſidered as u debt due from eat! Gilbert Bi rec 95 

his. marriage fortune j and wherever'therd is à 1. Uh 

ſonal eſtate ſhall go in enOeratiot of'the'real, Gi 

ſupport the honour and dignity of the fil 1 nd't g 

farther;oiged; chavnhe how 8 EN AWE rreh 5 Mo? 
1 
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to 17 f | 
3 ſettle any particular lands in purſuance of [ 601 J 
r. | 


L 602 J] pant for life may contract about it; and where a wafriage gs 


25 13 Rh wake: 1908 0 
ended. to the heir nbd en rb 


28 
ned to 6 
: ts 5 3 855 yed 1 £0 WR, a 
BR 22 5 o. for transferring of uſes into 125 
| A GO Wan poke law held, that powers in dero- 
ck, he Were to be taken fricty ; and there- 
ior purſ U Ae not impeact or. deſtroy an 
area ready executed al conveyances,. But in the courts 
uity. they ſoon, found. that the conſtruction Was tod arti- 
«Wd. bow AC ling te natural equity; and therefore 
e ed theſe e powers as a reſervation of o much of 
the ancient dominion of the eſtate, to under the ;£0ntrol 
.of the tenant for life. Et e are illius g F diſps- 
nere; and as often as any bach demie is reſerved, the te- 


SINE is made, as this was, in . of the 
ion of ſuch a power, it was a lien upon the, eſtate; j 
or both the marriage was 28 an 755 arriage portion 
po] NEE DION 8. the char old. be laid on, the 
ſtate in purſuance. of the power. therefore a. court of 
equity may decree. it againſt the | And eo becauſe he 
Claims under the deyiſe of earl Thomas, whoſe intention 
was, that ſuch a charge ſhould be induced on the land 3, and 
the preſent earl taking the eſtate under the will, takes. it . 
ener e ſo that a court of equity may decree the charge 40 E 
my . by the. remainder-man, becauſe it is decreejtg a 
f urſuance of the intent of the teſtator. And equity 
- this caſe was. obliged to make ſuch decree, becauſe. the 
firſt proviſion was made both for the honour and advantage 
Hl the family; ſince they could not haye married according 
to their quality, without having a power to make ſuch, a join- 
ture: and the preſent earl takes the benefit of ſuch power, 
by having ſuch a dominion over the eſtate for his own agdvan- 
tage, and 7 he is obliged in conſcience to diſcharge the 
intention of the teſtator in behalf of earl Gilbert. An this 
is not like a caſe of tenant in tail, for when ſuch tenant ſells, 
and dies before cutting off the entail, equity cannot rabeye ; 
becauſe the ſtatute de donis binds a court of equity, as it 
the courts of law: but if the vendee avoids the ſtatute by 
22. the courts of equity have never prohibited ſu 
pr * overthrow the title of the heir in tail, © Nay 
Keke "if re was 2 truſt in tail, and the cgfuf que tru/t 
| covenant to co for valuable conſideration, there 
the court of equity 3 oblige the heir in tail to convey ; 
becauſe this is a creature of equity, and out of we ſtatute. 
And wherever an agreement is made, and money paid, qui 
tf does not conſider the form of the conveyance, 50 t takes it 
11 it were actually executed in the beſt manner that * 
contrive 
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1 at pn for the ſubſtantial p rt of the agreement 
price, arid for that the right is Fare — what 
A A to Be donie i is ſooked tbe as done And therefore if 
155 article for the purchaſe of land, and ſells all his eſtate, 
would pals the lands in the articles. And this diſtitiction was 
taken, that if it had been a mere voluntary conveyance the 
e deliberandi ſhould have continued till the conve ce 
Was executed, but here being a contract to ſettle in purſuance 
-of that power when an eftate is afterwirds ſet out, it ſhall 
pfefurned to be an execution of- that contract, which i m 

800 ſcience he was obliged to perform; eſpecially in a caſe ſo 
circumſtanced, ſince, nothing can be objected to the value of 
the lands : and in this caſe what the perſons contracting had 
in contemplation was an eſtate executed in purſuance of the 
power; and the words or otherwiſe, Sc. are to be looked 


Upon as, auxiliary, and to aid the eſtate to be conveyed ; fo 


at 1 if the earl had ſettled, or purchaſed other lands in order 


p to he'ſettled, according to the contract, he might have exone- 


rated the lands ſubjected to the power by earl Thomas's 


as neceſſary the covenant ſhould be large enough to bring 
All the real and perſonal eftate of earl Gilbert in aid of the 
ſettled eſtate, in caſe of deficiency. And therefore the cove- 


1 5 and ſince the real eſtate now in queſtion was mortgaged, 


_ nant is not to be canſtrued' on t e one hand ſo ſtrictly, as to 
ſubject the heir in the firſt place, nor ſo generally as if the 
word heir was only triatter of form, and merely the word 


of the *conveyancer ; but the intention was, that he at his 


election would have a power out of any other eftate to 
Fatisf\ the covenant, and after his death, in cafe the land 
: Eontaited in the power ſliould be deficient, that all other 


Bis eſtate ſhould be ſubject thereto ; but ſince earl Gilbert did 


not ſettle any other eſtate, as he might have done, to diſ- 


charge the contract, it remains as à feal lien on the ſettled 


eſtate in the firſt place to bind the ſame, as what the party 


Had im contemplation to bind by the contract. And this is 
not like the caſes where equity decrees that the perſonal eſtate 
Mall go in exoneration of the real; for the reaſon of that is, 


that the perſonal eſtate is the natural fund for the payment of 


debts and legacies, and therefore as fat as that is not ſpecifi- 
ally deviſed, it ſhall exonerate : but the articles of earl Gil- 


Pert nrüſt not be conſidered as a debt, but as a conveyance 
of fo much of the eſtate, over which he had a N be- 
cauſe His primary intention was to convey: and | 


it be con- 
- Ndered in this light,” there can be no application of the per- 

ſonal eſtate, fince there is no debt of ' which the real eſtate 
Was to be N ne and that this -was the cotiſtruction 
0 WS in equity, the SE 1.7 were quoted,” Dr. 
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Garth v. Lady Beaufry, by lord Somers, Paſeb, 16g. 
Henry ae e 24 — the uſe of Toke ++ for We 
then as to part to his wife for life for her jointure, then to the 
iſſue-male of his own body, with ſeveral remainders over; 
with a proviſo, that if he ſhould have any younger children, 
it ſhould be lawful for him, by deed or will, executed in the 
preſence of two or more. witneſſes, to limit and appoint any 


of the ſaid lands (except thoſe in jointure) to ſuch perſons 


and for ſuch eſtates as he ſhould think fit, for raifing 500]. 
a- piece for ſuch younger children, to be paid at ſuch times, 
and in ſuch manner, as by ſuch deed or will ſhould be de- 


clared or covenanted. Henry died, leaving ſeveral younger 


children, but did not make any appointment. Decreed this 
was a charge upon the land, and bound the iſſue in tail, and 
ordered the 500. a- piece to be raiſed for the younger children. 


2 the covenant in this caſe was looked on as an 
execution of the appointment in purſuance of the power. 


Lady Clifford v. lord Burlington, by lord keeper Wright, 


in the Temple-Hall. Lord Clifford had power to ſettle a 


Heat le v. 
_ Greenbank. 


CE 1749. 


| gory Alford tenant for lite, . his firſt and other 


jointure not exceeding 1200. per ann. on his marriage with 


the plaintiff he covenants to ſettle on her 1000). per ann. he 
ſends to his ſteward for a particular of lands of that value, 
and ſettles according to that particular. After his death it 
appeared that the lands ſo ſettled were but 8oo/. per ann. the 
bill was againſt the remainder-man, to have theſe lands made 
loool. per ann. and decreed againſt the remainder-man. 


Parker v. Parker, x5th June 1714. Mr. Parker had 


à power to raiſe 70007. for younger children, by deed or will 


executed in the preſence of three witneſſes. Afterwards by 


will executed in the preſence of two witneſſes he charged the 


premiſſes with go. for his younger children. Decreed 
good for 7oool. | 


Holingſhead v. Holingſhead, r4 June 1508, before lord 


Cowper. A man deviſes his eſtate to A. for life, with ſeve- 


ral remainders over, with a. power to the perſon in poſſeſſion 


to limit any part of the premiſes for a jointure, not exceed- 


ing one moiety : the firſt deviſee for life, whilſt an infant, 
marries the plaintiff, and with his mother enters into articles 
to ſettle lands of 1004. per ann. on the plaintiff for her join- 


ture; but in the articles no notice was taken of the power. 


Before any jointure made purſuant to the power, the tenant 
for life dies : the bill was againſt the remainder-man, to have 


the jointure made good. Decreed accordingly. 


Alford v. Alford, at the Rolls, 5 December 1709. Gre- 
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bons in tall, Temainder to Fraticis for life, to his firſt an 
other fond zw tail reminder to the defendant, with a 
= Prificis (after the death of Gregory without f ar) 0 
make a ointue: Francis marries in the lifetime of Sch 
ore marriage covenants to make à joĩnture on the 
dea and to ae. this power when he ſhould come in- 
ſleſſion. "1 dies without iſſue-male, and Fran- 
rvives Ras but dies without making a jointure or exe- 
cdl this power : bill againſt the remainder-man, to have a 
jointure made, becauſe Francis furviving nes oof might have 
executed this power, and had covenanted ſo to ecreed 
accordingly. art Vs | | 


So in the principal caſe it was decreed, that the plaintiff 
ſhould hold and enjoy the lands of Woolvey and Woolſton, 
according to, the articles, and the deeds of 5 and 6 July 1719. 
And that the plaintiff, and the defendant the heir, and the lord 
Coventry,, ſhould have their cofts out of the perſonal eſtate, 
becauſe earl Gilbert ought to have ſettled it during his life, 
and the preſent earl ha only by his anſwer laid his caſe be- 
fore the court, and had not joined in the examination of Wit- 
5 U. the Amn had examined to Prove the allegations 
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1 Ar Robbe Nepal Kee." Lord C Chief Juſtice,” 
Sir Litiletan * Kat. I. 
Sir Jobn Forteſcue Aland, Knt. ' Juſtices, 
Fames Reynolds, Eſq. 
Sir Philip Yorke, Knt. Attorney-General. 
3 
a T7 bl Comet ente Knt. aaf eee Week. 
* : . [LIT Te 
Cooper verſ. Ginger. 
Were the judg. HE plaintiff recovered udgrnent j in C. B. againſt tw 


— is againſt l. defendants, and a writ of error is brought, alledging 
wo, a writ of . 


4 ke 1160 be ad graue dampnum of one only, without taking an 
| nom of 2 notice of the other: and Reeve moved to quaſh it, which 
I NY will not was done without much argument, upon the authority of a 
| 8. C. Ld. like. caſe, Mich. 6 Geo. in B. R. Brewer v. Turnerb, Ante 


Raym. TY 233. 
a 
2 der-. Then the defendant in error moyed for coſts, and upon 


ror are to be - conſideration the court were of opinion he was intitled to 
kiten inall them, the act for the amendment of the law not ach 
* ed to the caſe of a variance from the record, (Which this is 
not) but haying general words, ather defect, to take wiſe this 

* caſe. 210997 20 
Then the plaintiff i in error page anqther writ of error 
ecoram wobis ; and Reeye moved to quaſh that.alſo, as not 
lying in this court ; becauſe the firſt writ of error being quaſh- 
ec the record is not removed. He e a ed, that if the re- 
cord had, been once well removed, and, the will had abate by 
3 matter dehors, as death; in that caſe a writ of error cram 
[ 607 ] vobis will lie: but this he ſaid was never a writ of er- 
N ror, and the fault appeared upon the face of the record; ſo 
that ip is no more, than if an entire ſtranger, making a true 


* 


Vt deſcription 


MISoABUNHAS TE AN 11 GEO. 


Aeſcription of the record, had brought the writ of error, 
which no — can pretend would be a removal of the record. 


— 


removed, U 0 by a miſtake in not joining the other defen- 
dant, they could nat proceed to reyerſe the judgment; and 
therefore toſſet thatimatterrigtit; they had brought a writ of 
error in the name of both. 3 Med. 02 1 Roll. Abr. 753: 
929; 1 Sid. IO4. 139. Dyer 356.b. Yelv. 3. 6. 


Chief: juſuct. If the record was ever well removed, this 
writ of error coram vobis is the only one which could be had. 
I ſhould think, beſides a true deſcription, that the writ ſhould 
be brought by one who, can intitle us to examine the record, 
and it is admitted, that one defendant alone cannot. 1 can 
fee no reaſon to conftrue this a removal of the record; ſince 
if it be a removal, it is a rage” to no purpoſe, Powys 
Juſtice accord”. ] 


Forteſcue Juſtice, I, am very doubtful i in this caſe. A 
writ of error has in its nature two things, a certiorari to re- 
move the record, and a commiſſion to examine it; and that 
1s the reaſon why it was never amendable at common law, 
| becauſe no court was ever allowed to amend their own 'com- 
miſſion. The certiorari part of the writ is good, if the 
record be rightly deſcribed, as this was ; and therefore I ſee 
no inconyenience in conftruing i it a removal of the record, I 
remember a caſe of. Walter v. Stokoe in this court, which 
was an action againſt five defendants ; and one being dead, 


omyns contra Tnlited, car ke record Was well If a writ of ery 


ror be quaſhed 
for any other 
fault than vari- 
ance, error 
cor“ vob' lies 


Co. Ent. 289. 


Ld.R aym, 14 | 


7171131. 


the other fqur; without wing any notice of that, bring a 


writ of error ; and it was quaſhed for the ſame reaſon as we 
quaſhed the firſt writ of error in this caſe ; the plaintiff in 
error there brought a writ of error coram vobis, and the 
cauſe was determined upon that, without any * to the 
propriety of the writ. | 


Raymond Juſtice. I remember that caſe, and it was ſo. As 


to this caſe I ſhould think, that when a writ of error goes to 
remove a record for a particular purpoſe, and by ſome defect 
in that writ the purpoſe for which it iſſued cannot be obtain- 
ed, the recorg ſhould be taken to be in the ſame condition 
as if no writ of error had been brought. If one defendant 
only can remove the record, 1 do not t ſee why a mere ſtranger 
N not. N 

Adjournatur. And Trin. 11 Geo. without 18 7 debate 
| they declared, that the writ of error ceram vobis did lie. 1 
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1 Dozipbs Rex Dae. Theed. 


Convidtion pr ( VICTION: for opſtructing an exciſe officer i in com. 

— ot — to weigh candles: and it was objected, that by 

drop net lc! 8: Ann. c:9; the officer has power to enter by day or night, 

pea and if by night, then in the preſence of a conſtable, and here 

. C, Ls Raym, it is not-faid whether it was by day or night; it might be 

wy by night without a conſtable; and then it was an of the 
defendant to obſtruct. 


Sed per Curiam, That ſhould have been ſhewn by the 
defendant, and then he would not have been convicted. It 
is enough that this conviction does not appeat to he wrong : 


we will preſume the entry to have been in the day, ee it 


would haye been ſaid in noe en diei, The en 
was ee | 


; | 1 Barenbils I 
Mandamus, HE court e a mandamus to tear kita in ale - taſter 


of Horton. It appeared to be a previous requiſite to 


his den choſen port- reeve, wen is den W officer for 
ene of pre 49 | 


Dominus Rex 2 Roberts. 


nge 2 ' Covvierion for profane ſwearing quaſhed, being 


* 3 — - pref! e/1itit acramentum in the preterperfrct tenſe; It was 


the preſent held good in ſubſtance, being for ſwearing 150 oaths in his 
| ecoſe. uerbis, videlicet by G. and curſing 1 50 curſes in his verbis, 


8555 un. Ha E, damn you, without repeating each 150 times. l 
Between the Pariſhes of Aſhbrittle and Wyley. = 


Long po poſſeſſion U'a a ſpecial order of ſeſſions the caſe. 1 to be, 
js been N that thirty years fince, Humphry Card built a cottage 
—_ upon the waſte in Wyley belonging to the earl of Pembroke, 
ET” ad hes on it till his death, about three years ſince, when 
rden to his daughter biene then married to John 

8 that they entered and enjoye 
8 then ſo d the poſſeſſion of it to John Wyvel, who 
ear ed it ever fince without any mo from the 
lord ro no original grant appears. * And whether John 
Mae rby and his family are ſettled in Wyley, where they lived 
res quarters of a year in the cottage in right of his wife, or 


[ 609 ] in Attdrirtle, which” was the place of his laſt ſettlement be- 
e fore the marriage, was the queſtion: and by the order of two o 


juſtices, and the order of ſeſſions, it was a to be a 


ſeremcns ent in Wyley, 
UNA, | Et 


it three quarters of a 


— 


„ „ „ „ „ e 
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Et per Curityn. The ., muſt be confirmed ; he lived 

forty days in the capacity of a perſon irremovable, and that is 

2 ſettlement of. itſelf, 3 has been an enjoyment for'thirty 2 

= rs, during all which time the lord never clainied any thin bit 

he leaſt, that can. be made of it is a title by diſſeiſin, and A en 

deſcent is caſt, This man had undoubtly a title againſt all 4 

the world but the lord, and even againſt him it may be doubt | 

ful, after ſa long poſſeſſion. In ejectment he might either 

make or defend a title by twenty years poſſeſſion. Therefore 

in this caſe, there is no colour to determine againſt his right, 

, when the lord does not think fit to impeach it; though if he 

did, it would never be allowed, to determine the title upon 

an order of, removal, but upon an cjectment only. 


Elliot ver, Cowper. 


ar plaintiff declares, that the defendant fecit quandam "FF REST 
notam in ſcriptis per quam promiſit ſelvere. And ex- per quam pro- 
ception. was taken, that here is no ſigni 415 the defendant, iu ſolvere, 
as the ſtatute requires; and the caſe of Taylor v. Dobbins, i ”_—_ 9 
Ante 47 had the wards manu ſua ſcripſi it, which was the I. Raym, 1976. 
ground of the judgment in that caſe. But in the principal 5e Geo. 
caſe the court held it well enough, for unleſs it was ſigned or . men 


wrote by him, it could not be ſuch a note whereby the defen- way on demur- 


* 


dant promiſed to pay. J udgment for the plaintiff, 
Cale of the Commiſſioners of Sewers for York- es 
ſhire. 7 


\HE court held, that a certiorari * bring up an otder N 
made by the commiſſioners, for the removal of their where diſcretis 
own clerk, was of common right, and not diſcretionary, as . 
in the caſe of other orders, where great inconveniencies may 
follow ** e in the mean time. 


— 


788070 5 Dominus Rex verſ. Simpſoon . * 


8 IN 


7 DAM US to thearchdeacon of Colcheſter, to ſwear Sweariog « + 
L Fane into the office of churchwarden. He re- Shurchwerden 
turns, that before the coming of the writ he received an inhi- © pn 
bitien from the biſhop of London, with a fignification, that he S. C. L. Raym. - 
had taken upon himſelf to act in the premiſes. n ag 

Et per Curiam. The return is ill. It does not ap [ 610 J 
the town of Colcheſter is within the dioceſe of the arte 
who inhabits; beſides, the archdeacon is bat a miniſterial of- 
ticer, and is obliged to do the act, whether it be of wy rc 


dity or not. A * mandamus was Rs" 
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Attorney can- 
not change 
venue to Mid- 
dleſex where 
there is another 
defendant join - 


One defendant 
overthrows the 
action after 
judgment per 
Yefault againſt 
the 6ther, it 
all be ſtayed 
as to both, 


S. C. L. Raym. 


2878+ 


The tenant is 


eſtopped by de- 
5 lands in 


ſcribin 
the leaſe. 

S. C. 3. Dany. 
272. 


e 


. 2 
bi 


i) 
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Townſend verſ. Duppa Sar. 


AN action of trover was laid in Worceſterſhire ; and 
£ A. Willes moved to change the venue to Middleſex, becauſe 
the action againſt ſome of the defendants was as they were 
commiſſioners of bankrutpcy, and they had privilege, as be- 
ing barriſters or attornies. But the court refuſed it, ſaying 
the privilege could not take place where they are joined in an 


action with unprivileged perſons. 
197] 
"PRESPASS againſt two defendants ; one ſuffers judgment 
to go by default, and the other pleads a diſtreſs for rent, 
and a licence from the plaintiff to ſell the goods, upon which 
iſſue was joined, and a verdict for the defendant; 
Serjeant Eyre moved to ſtay the judgment againſt the other 
defendant, fince upon the whole record it appears the plaintiff 


has no other action. 1 It. 125.b. Salk. 23. Cro. Fac. 134. 
1 Lev. 63. 


Et per Curiam. Judgment was arreſted as ts both. 


4 * 
89 
* 


EM Brigs verſ. Greinfeild atid Benger, 


Skipwith verſ. Green. 

I covenant the plaintiff declares, that whereas he had de- 
miſed to the defendant a houſe and ſeveral parcels of land, 
which are particularly deſcribed, ſome to be arable, ſome 
meadow, and ſome paſture, and eſpecially two meadows cal- 
led Laine's meadows, the defendant covenanted to pay 57. 
per acre for every acre of meadow which he ſhould plough 
up during the leaſe, and aſſigns the breach in ploughing up 
Laine's meadow,” &c. the defendant pleads, that for, fixty 
years paſt, Laine's . meadow has been arable land, and by 
times ploughed up and ſowed, as the tenants thereof thought 
proper; and traverfes, that at the time of making the leaſe it 

was meadow ground, asis ſuppoſed in the declaration. 
To this the plaintiff demurs; and it was objected by Reeve, 
that the leaſe being by indenture the {defendant was eſtopped, 
to ſay that what is called meadow in the leaſe is of any other 


ov 


nature; and that though they had not replied. the eſtoppel; it 
was the fame thing now it came before the court upon a de- 


Ld. Raym. 1734 


murrer. And he cited Pa. 4. Ann. Kemp v. Gooday, 
where in debt for rent the defendant was eſtopped from ſaying 
the plaintiff nil habuet in tenementis, it appearing that the 
leaſe was by indenture. And the ſame was ruled this term in 
the caſe of Brown v. Hardwick, 


Sed 


O 2g 1 W nne 
Menz a K K N 11 Geo. 


824 per Curiam, The llenture' is to be cohitrued according 
to the intent of the parties, and here the intention was 83 
to covenant againſt the ploughing up real meadow. 
body knows that in deeds of this nature the parcels are 2 
often taken from former deeds, without regard to every — 
ration of the nature of the land: and it would be the hardeſt 
caſe in the world, that if this land has been arable at one 
time, and laid down another, that the tenant ſhould be con- 
cluded by calling it by either of thoſe deſcriptions. This is 
not the eſſence of a deed, as what is ſtruck at by nil habuit 
in tenementis. It would be carrying of eſtoppels too far, ſhould 
we extend them to this caſe : therefore we are all of opinion, 
the defendant had a right to try the fact, whether it was an- 
cient meadow or not. The conſequence of which is, that 
the * is Wat and the defendant muſt haye Judgment. 


A 464 Welder ver /. Buckland. 


Sede Facias againſt pledges in replevin, getting out a 
judgment for the avowant in C. B. prout per recordum 
ibidem jam refidens : quod gui dem recerdum coram nobis cer- 
tis de cauſis venire fecimus, where the judgment was affirmed, 
The defendant demurred, and ſhewed for cauſe, that it was 
incongruous to ſay that the record remains in G. B. and at 
* time was removed to B. R. by writ of error. 
erjeant Branthwayte would have had it rejected as an un- 
ry averment, and then it would ſtand with only a right 
reference to the record remaining in B. R. 


Sed per Curiam. You cannot ſay but it is informal, and that 
[Hig 1 upon a ſpecial demurrer. The defendant muſt 


Ve judgment. 5 
Dominus Rex wor Chandler, | 


P eher for ſecreting a woman big with an illegi- 
timate child, ſo that ſhe could not be had to give evidence 
about the father. The defendant demurred. Et per Cu- 
iam. Judgment for the defendant, for it cannot be illegiti- 
ate before born, there 88 n poſſibility that it may 
$9099} in PUN wedlock, _ | 


Informalith 15 
on ſpecial de- 
murrer. 


(C612 


Indictment. 
SU, | #4 Raym, 
1368, 
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Eaſt-India Company ver / Glover 4 

Eadem ver/. Lutman et of 
Suffering judg- HE plaintiffs declared upon a ſale of coffee at ſo much 
ment to go by per hundred, which the defendant was to take away 


_—_ anad- by ſuch a time, or anſwer in damages. There was judgment 
mien vtec... by default, and on executing a writ of inquiry before chief 
ed os. Juſtice Pratt at Guildhall, he refuſed to let the defendant in ta 
fe give evidence of fraud on the ſide of the plaintiffs at the ſale, 
becauſe he ſaid the defendant had admitted the contract to be 

as the plaintiff had declared, by ſuffering judgment by 

default, inſtead of pleading non affumpſit; t; and now they \ were 


only upon the g/.antum of damages. 


The Dutch Weſt-India Company againſt Jacob Se- 
nior Henriques van Moſes. In C. B. 


f ONE. borrowed money of the Dutch Weſt- India company, 

Ye Men ts which he by articles covenanted to pay in Bank at Am- 

ſue for money ſterdam. The Butch Weſt- India company ſued thoſe arti- 
ue for mon y 

in England cles here in England, and called themſelves Generals ſocietas 

doe was bor Belgica privilegiata ad Indos accidentales negotiandum, and 

Rerdim, aud laid the articles to be made at Amſterdam in Holland, viz, 


when it was apud London in parochia Sancte Marie de Arcubus 1 in wards 


ayable in Bank 
2 voy de Cheap. 


have judgment, Upon the trial it appeared, the money was borrowed at 
r 955 L. Ray. Amſterdam in Holland, and by the covenant was to be paid 
in Bank there; and that this company had never ſued by this 
name before, or ever had any particular name given them b) 
any act of the ſtates ; but upon the diſſolution of an old Weſt- 
India company, it was declared, that there ſhould be ſtill a 
general Weſt- Naa company, the members of which ſhould 
be privileged to trade to the gy and that all others 
ſhould be prohibited. 


[ 97 3 Note; The jury found, that this was the ſame company 
i i that lent the money. 


VU pon the trial at niſt prius before King C. J. two points 
were reſerved for the conſideration of the court : 1. Whether 
theſe articles could be ſued in England, 2. Whether ay 
was a good name for the company to ſue by. 


Cheſhyre ſerjeant for the defendant agreed, that where a ca- 
venant is made beyond ſea, and is to be performed here, or 
e conver fo, an action may be well brought upon ſuch cove- 
naiit in England: but weep 2 covenant is made heyond = 

_ an 


* 


— 
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zyd is to be performed there, it cannot be tried here, be- 
auſe there is no place from whehce the venue ſhall come, 
nor can our judges be informed of the law of that country : 
and this is reſolved in Dowdel's caſe, 6 Cs. 47 b. It hath 
been always held, that if a bond be ſaid to be made at Bour- 
deaux in regno Francie, it wants trial at our law, and whe- 
ther it ariſes upon the evidence, or appears upon the plead- 
ing, is not material. Zutw. 150. Treſpaſs done at Fort 
St. George in partibus tranſmarinis, is not triable here. 
Lord chief juſtice Vaughan in his treatiſe of Wales ſays, if a 
bond be made in Wales, Ireland, or Scotland, it cannot be 
tried in England. The covenant in the preſent caſe, appoints 
the money to be paid at Amſterdam, and therefore cannot 
be performed in any other place, and the defendant cannot 
oblige the plaintiffs to accept the money here, but is confined 
to pay it in Holland. N 

As to the ſecond point, whether this be a good name for 
the company to ſue by, I apprehend it is not a ſufficient 
name : for this corporation never having any particular name 
given them, are not enabled to ſue even in Holland, much 
leſs in England. Corporations made by act of parliament 
are to he taken notice of; but when private corporations ſue, 


they muſt. produce their charter or grant by which they are 


conſtituted, and ſhew to the court that they have a name and 
a capacity to ſue. And he ſaid that the name by which the 
plaintiffs were called in the declaration, was different from the 
common name that they are known by. 

Pengelly ſerjeant contra. This is an action brought for the 
loan x money, which is a thing clearly tranſitory and per- 
ſonal ; and in ſuch a caſe the defendant is a debtor, wherever 
he goes, ind may be ſued wherever he can be found; I ad- 
mit that where it appears from the party's own ſhewing, that 


the bond was made at B. in regno Franciæ, that the court 


here is ouſted of juriſdiction; but in this caſe the covenant is 
faid to be apud Amſterdam in London in parochia, Sc. and 
it being not traverſable, the court hath a ſufficient juriſdiction. 
It is the common practice to bring actions here upon bills 
drawn in Holland pay able in France and aſſigned to Dutch mer- 
chants. An action was brought upon a bond which appeared 
to be dated at St. David's in the Eaſt-Indies; and it was re- 
ſolved that if it had been laid in the declaration to have been 
made at St. David's in the Eaſt- Indies, viz. In London in 
parochia, &c. it had been ſufficient, and ſueable here. In 
Trin. 7 Ann. in B. R. an action of trover was brought for 
timber cut in Ireland; and it was objected, that it could not 
be tried here, becauſe the _ of land would come in queſ- 
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being mere 5 may be ſued any where. This was 


rown v. Hedges, Trin. 1708. Vide Styles 31. 
ogers v. Done. And to this point a caſe was cited by 
Dormer J. where William Penn was fued here for rent, upon. 
a leaſe of lands in Penſilvania; and it was adjudged the ac- 
tion well lay, ts 
To the ſecond point Pengelly faid, Though the company 
had no certain name given them by any act of the ſtates, yet 
| ep may collect a name by reputation from their buſineſs ; 
and being always known by that name, may be well ſued by 
it. He cited the caſe of Queen's College Oxford, 11 Co. 
19, 20, 21. That college had no name given them at their 
foundation, but having received their foundation, and ſeveral 
other benefactions from the queen, they collected by reputation 
the name. of Queen's College, by which name they ſue and 
are ſued. Hob. 122. 124. And this preſent caſe is the 
ſtronger, becauſe there is not any other company that pre- 
tends to uſe this name that the plaintiffs ſue by, and they are 
found by the verdict to be the ſame perſons who lent the mo- 
ney. If a particular name be given to a corporation, and in 
ſuing, when their name is turned into Latin, though there 
be ſome circumlocution in naming them; yet if it appear to 
be the ſame corporation, it is ſufficient. So in an information 
for words, or for a libel, if the words or libel be fet forth 
in Latin, for the very words need not be ſet forth, the jury 
may find the defendant guilty of thoſe words. 
Per totam Curiam. The action is. well brought: and they 
were all of opinion for the company in both points. And 
the judgment was affirmed in B. R. and in parliament, 


1615); WyVVil ver. Stapleton, 


A feoffment 
leadable 


a ſpecialty. 


Shelburne ver/. Eundem. 


I RROR of a judgment in C. B. in debt, wherein the 

/ plaintiff declares, that by writing between him and the 
defendant it was agreed, that the plaintiff ſhould upon payment 
or tender of 1360). by the defendant on or before the day 
of ſhutting. of the books, transfer to him 200/.. South-Sea 
ſtock; in conſideration whereof the defendant agreed, that 
he would on or before the ſhutting of the books accept the 
ſtock, and ond then pay for the. ſame ; with a proviſo to 
enable the plaintiff to ſell. it out, if the defendant did not ac- 
.cept_it : then the plaintiff avers that he was at the South- 
Sea houſe. the pay of ſhutting the books, and then offered to 
transfer; but the defendant did not appear, whereupon he 
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ſd out the ſtock, and brings his action for the deficiency. 
The defendant pleads a feoffment in ſatisfaction, and on de- 
murrer judgmert is given in C. B. that the plea is good; 
deo guerens nil tapiat per billam. 
It was agreed on all hands that the plea was bad, ſo that 
the reaſon on which the court below founded their judgment 
was not right ; but whether upon the whole record the judg- 
ment was not warranted was a queſtion. 


Reeve objected to the declaration, that the plaintiff had 
ſhewed no cauſe of action, for that the covenant to pay was 
only on acceptance, and here was only a tender (and 
that inſufficiently alledged) but no acceptance. The defen- 
dant covenants to accept on or before the ſhutting the books, 
and then (that is) upon ſuch acceptance to pay. 85 


Fazakerley contra inſiſted, they were mutual covenants,; 
or if not, yet the plea of a feoffment in ſatisfaction admits 
every thing neceſſary to entitle the plaintiff to be ſatisfied. 
Cro. Car. 384. 1 Vent. 114. 126. Hob. 233. 198. 2 Saund. 
180. 1 Sid. 466. Show. 213. | 

Chief Juſtice. I think the judgment of C. B. ought to be 
reverſed. The conſtruction the detendant puts upon this co- 
venant is a very ſtrange one, for it is no leſs than to diſcharge 


himſelf of one covenant by the breach of the other: it is 


true, ſays he, I did not accept the ſtock as I ought to have 
done, and therefore I am diſcharged from the payment of 
the money. This is ſo harſh, that if any fairer conſtruction 
can be made of it, I am ſure it ought. Now I think the 
natural import of it to be, that then ſhould not relate to 
the actual acceptance, but only to the time at which he cove- 
nants to accept. If ſo, then as theſe are mutual covenants, the 
breach is well alledged in non-payment of the money, and 
if the plaintiff has failed on his part, it will be no excuſe 
here, becauſe the defendant has his action to right himſelf. 
Powys J. accord. 


Eyre Juſtice. This not being an action for the whole mo- 
ney, but only for the deficiency, I take it the mutual remedy 
is gone. And if ſo, then a tender and refuſal are neceſſary 


to be averred, to entitle the plaintiff to fell out the ſtock. 


This is not a ſufficient tender, either as to time or place; as 
to the time, if nothing be ſhewn to the contrary, the laſt part 
of the day is what the law appoints, and the. plaintiff is de- 
ficient in that; and as to the place, it ſhould have been aver- 
red, that the South-Sea houſe is the proper place, for we 
cannot take notice of it. Lancaſhire v. Killingworth, (Salk. 
623.) entered Trin. 12. 3. ret. 369. Shales v. Seigno- 


ret, 
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rets,intn. Pgſch. 10 M. 3. rot. 115; and adjudged Paſch, 
11 . 3» Lutw. 516. - | „ , mw” * | 
Forteſcue Juſtice; If it be neceſſary to aver a tender, this 
is certainly __ : but I am not clear that there is any oc- 
caſion for it. I think the payment is ſo far from being to be 
ſubſequent to, or upon the acceptance, that it is the very firſt 
act to be done according to this contract, which is, that the 


plaintiff ſhall pon paying transfer, and the adtunc refers to 


that time. Per cur* ulterius concil. | 
Account to pay And Mich. 11 Geo. it was argued a ſecond time by ſerjeant 
upon transfer. Pengelly for the plaintiff, and ſerjeant Comyns for the defen- 
9 dant; and the court kept them to the point of the mutual 
covenants, declaring. that the tender and the pleading over 
| were both to be laid out of the caſe. | 
© Serjeant Pengelly inſiſted, that the firſt act was to be done 
by the defendant, the covenant on the plaintiff's part being 
only upon payment or tender to transfer; and then comes the 
clauſe for the defendant to accept and pay, and the provi- 
ſo fo ſell dut is on any default of the defendan t 


Serjeant Comyns contra inſiſted, that in the nature of the 
thing there muſt be ſomething done on the part of the plain- 
tiff, at leaſt he ought to be there, and ready to transfer; 
and wherever the defendant's act depends upon an act to be 

done by the plaintiff, it is not enough to ſay they are mut 

8 covenants. "ih 

DL 617 J - Adjournatur. And in a few days the chief juſtice delivered 
the reſolution of the court. The objection is that the plain- 
tiff ſhould have done the firſt act by-transferring, or tendering 
at leaſt, elſe how could the defendant adtunc atcipere et ſol- 
vere proinde, This depends upon the wording of the inden- 
ture and the intent of the parties. It could never be the in- 
. tention to make the” payment depend upon the defendant's 
own acceptance. Adtunc is the time mentioned for the trans- 
fer, not the act of transferring, and it would be unreaſonable 
to oblige the plaintiff to part with the ſtock firſt, ſince every 
body knows that was not the nature of theſe agreements. The 
money is not to be paid as the conſideration of a transfer, but 
of the covenant to transfer; and the true conſideration in 
this caſe is the remedy, which the defendant has upon. 
the covenant to transfer. We are all of opinion that theſe 
are mutual covenants, and therefore though there is no ten- 
N. B. This der ſufficiently alledged, yet the declaration 1s well enough. 
Judgment of re- And the judgment below being for the defendant, when it 


: | F. 0 0 . . 
. ſhould have been for the plaintiff, it is erroneous, and ought 


ed in parlia- to be reverſed. We accordingly reverſe it, and give judg- 
| After- 


ment, and the ment for the plaintiff. 


judgment of C. 
B. ſet up again. 
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Afterwards the court was moved for their direction to the 


maſter in taxing the . coſts, the plaintiff infiſting on full coſts 


to this time, the ſtatute of Gloucefter, 2 Int. 288. extending 
to all coſts conſequent upon the ſuit. 


Sed per Curiam. At common law there were no coſts upon No cofts on 
any writ of error, and 3 H. 7. c. 10. and 8 W. 3. c. 11. extend reverſing judgy 


ment. 


only to the caſe of affirmance of a judgment, and that very 
reaſonably; for why ſhould any man in the caſe of a reverſal} 
pay coſts for the error of the court below ? We are in this 
caſe to give ſuch judgment as the court belowſhould have given, 
that-is judgment for the plaintiff, with his coſts to that time. 
They could have no conſideration of the coſts upon the writ 
of error, and therefore let the maſter tax the plaintiff ſuch 
coſts as he would have been intitled to in the court below; but 
as to coſts upon the writ of error in this court, he can have 


none, F 
Aſton verſ. Blagrave, 


IS plaintiff declared, that he was a juſtice of peace, and 
that upon a colloguium of him and the execution of his 


a liar. 


After verdi& for the plaintiff it was moved in arreſt of [ 618 ] 


judgment, that theſe words are not actionable. 


Cheſhyre ſerjeant pro quer*. There is a great difference be- 
tween magiſtrates aud common tradeſmen ; words of the lat- 
ter muſt affect them in their particular way of dealing, but 
any thing that tends to impeach the credit of the former is 
actionable. A juſtice of peace is ſworn to his duty. What 
can be worſe than to call a man a villain? An action lay for 
claiming a man as a villain, Xielw. 34. And the pillory we 
call a villainous judgment. The word liar does not ſignify 
a ſingle erring from the truth, but denotes a habit of lying. It 
is actionable to ſay of a tradeſman, <* He keeps falſe books.“ 


Reeve. It muſt taken now that the words were ſpoken in 
relation to his office, which will much aggravate the matter. 


Words of a ma. 
giſtrate, where 
actionable. 


. ate nr make e. 1. 
office, the defendant ſaid, © You are a raſcal, a villain, and Raym. 1369. 


I agree, theſe words ſpoken of a common perſon would not 


be actionable ; but the diſtinction between magiſtrates and 
others has been often allowed, Mo. 243. Cre. Car. 199, 
1 Vent. 50. 1 Sid. 432. 1 Lev. 280. . 2 Cro. 223. Cre, 
Car. 14. Words that are actionable will not be indiQable, 
unleſs they tend to a breach of the peace ; but though not 
indictable yet they may be actionable. Mich. 4 Ann. B. R. 


Regina v. Soley (mentioned in the caſe of Regina v. Wright- 


ſon, Salk. 698.) Mr. Soley is not fit to be a juſtice, for if a 


cauſe 
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es de before. him .he'll. give Ferns bach or wron 5 


d nt indictable, Büt 
chat 1 are not actionable. | 
Girdler contra. In Sh Parl. Caſes 12. amongſt others 
the word /iar is mentioned as not actionable ; and the prin- 
eipal caſe there was words of a juſtice, You are diſa e 
tothe government, and held no action lay. As to villain and 
raſcal, they likewiſe are not actionable. 2 Cro. " Telv. 
64. 4 Co. 15. 3. 2 Ed. 4. 4. b. Mar. 82. 
4 Co. 16. a. Mo. 418. 1 Bal. 4b Abr. 57. pl. 30. 1 Vent. 
258. Salk, 696. He. 117. Cre. J Jac, 90. Hardr. 501, 
2 Cro. 196. 1 Lev. 277. 148, 
Reeve. In many of thoſe caſes there was no collaguium of 
the office, and the words were capable of a r well as 
a bad ſenſe, which theſe are not, 


Curia adviſare vult. And this term the * uſtice deliver. 
ed the opinion of the court, That though ra/cal and villain 
were uncertain, yet being joined with Mat, and ſpoken of a 
Juſtice of peace, they did impart a charge of acting corruptly 
and 11 and therefore there N to be ee for 
Oey | 4 N 


Hilary Term (06791 


Sie Jobn Pratt, Knt. Lord Chief Juſtice. 
Sir Littleton Powys; Knt. 1 
Sir Robert Raymond, Knt. 
Sir Philip Torte, Knt. Attorney-General: 
Sir Clement Wearg, Kant, Solicitor-General. 


Memorandum. Mr. Juſtice Raymond was abſent all 
this Term, being one of the Commiſſionets of the 


| — — — — 
Whitechurch verſ. Whitechurch. 
In Canc. coram Gilbert et Raymond 


IR Jeffrey Gilbert, one of the commiſſioners of the 
8 great ſeal, delivered the reſolution of the court. * 

The lands in queſtion were mortgaged to Edward White- ꝓyhere the 
church for a term of five hundred years, and upon advance- owner of the 
ment of a further ſum of money, another term of two thou- fee with a term, 
ſand years from the expiration of the firſt term, was made r 
to truſtees, in truſt for the ſaid Edward Whitechurch after makes an in- 
this Edward 'Whitechurch bought in the inheritanee of the complete de- 


PL ſhall not be ſet up in equity as adeviſe of the term; 8. C. 1 Wal, me.” 

Edward Whitechurch being ſo poſſeſſed of both the ſaid [ 620 ] 
terms, and of the inheritance of the ſaid lands, he wrote his will 
with his own hand, and devifed theſe lands to William 
Whitechurch his younger brother for life, remainder to Ed- 
ward W hitechurch his nephew in tail, with divers rema.nders 
over. But this will was never figned or executed in the pre- 

Vor. I, 4 K 


viſe to carry the _ 


ſenee of three witneſſes, as is requiſite by the, ſtatute of 29 
Car. a. 6. Sanne permet et enn 
It is * A 44 | " 1 d toÞ Fe an Q 82 
tail to Ed Whitechurch, which he had no power to do 


tidy id ns 


f by the ſtatute 32 Hen. 8. c. Wa But: by.the 29 Car. 2. c. 3. 
That all deviſes of any lands and tenements deviſable, c. 


than the teſtator himſelf has done. 


«6: ſhall be in writing, and ſigned by the party ſo deviſing the 
« the ſame, or by ſome other perſon in his preſence, and by 


* hisexpreſs direction, and ſhall be atteſted and ſubſcribed in 


<< the pteſence of the ſaid deviſor, by three or four credible 
<« witneſſes ; or elſe they ſhall be utterly void and of none ef- 
&« fe.” So that where this ſolemnity is wanting the ſtatute 
makes. ſuch , deviſe: of lands utterly void. But in this gaſe 


the deviſor had a term of years in him. Now though a 


for years be within the words of the ſtatute, yet the ſtatute 
doth not extend to it, for the term would have gone to the 
executors, had it been undeviſed, and it never was the intent 
of the ſtatute to take any thing out of the hands of the exe- 
cutors : but where the will comes to derogate from the inte- 
reſt of the heir, for whoſe ſecurity, among other things, the 
ſtatute was made, there the will ought to have the ſolemnity 
It will be ſald, that if this will cannot paſs the inheritance, 
yet the teſtator intended ſomething ſhould paſs by this deviſe; 
therefore the term ſhall paſs, for which the ſolemnity of the 
ſtatute is not requiſitte nor ror II 
But when the teſtator had the inheritance in him, and de- 
ſigned to paſs it as ſuch by this deviſe; nothing elſe ſhall paſs 
but what he intended. Beſides, this will was not compleat, 
but under deliberation; and whilſt it was ſuch, you cannot 
coriſtrue that will ſo as to paſs any other intereſt in the mean 
time, till ſuch time as he had perfected it; and therefore this 
being a will in ßeri, a eourt of equity will not carry it further 

„es. 
And in this caſe there is to be no argument made from the 
dominion and intent of the teſtator, for the intent of the ſta- 


tute was to reſtrain the exerciſe of his dominion : and this ſta- 


L 621 J 


r 


tute has always had a large conſtruction, in order to remedy 
thoſe miſchiets, which it was deſigned to prevent, and there- 
fore it extends to all eſtates of freehold. For ever ſince the 
32 H. B, by which lands are made. deviſable, great incon- 
yenlencies were found in the deviſing of eſtates, for want of a 

lemnity. And in the making of this ſtatute, which was con- 
trived by the lord chief juſtice Hale, and the moſt learned 
men of that time, they went upon the foot of the old Ro- 
man law, by which at firſt ſeven witneſſes were l 2 


HIL AAT TERM 11 Gg. _ 
a deyiſe of lands, but afterwards they were reduced to three, the 9 1 
number which this ſtatute requires: and ſince this ſtatute was 
made. vit ſo much care and caution vte prevent thoſe in- 
conveniencies, which attended the common way of deviſing 
eſtates before, it ought to be ſtrictly purſued, and no reliaf 
be given in a court of equity where any part of this ſolemni 
is wanting. Therefore in this caſe nothing ſhall paſs by the 
deviſe, but the inheritance ſhall go to the heir, and the terms 
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muſt attend it. The decree of the maſter of the Rolls was 
con firme... 0 1 818% q 
4 Dominus Rex verſ. Hulſton, 

THE court granted an information in nature of a quo Quo warrants 
1 _ warrants againſt the defendant for exerciſing the office hes gas 
of feward'of a court of leet ; but ſaid they would not grant t & ©. 
it in the caſe of a court baron, that being only a private right, 
and no court e ee 

S.trong ver/. Howe, 
ME Strong who had a mortgage on the eſtate of Mr, Attorney order. 
4Y2 Howe, had depoſited the writings in the hands of his wi Hip bing 
counſel, who upon a propoſal to pay the money delivered the ings, 
writings to Mr. Howe's brother, who was an attorney, and 
took a receipt from him to re- deliver them upon demand. Mr, 
Howe the attorney intruſted them with the 'mortgagor, who 
immediately took up 200l. and left the writings as a pledge, 
without the privity of his brother. And now upon motion 
againſt the attorney the court made a rule on him to re-deliver 
the writings. at his peril, otherwiſe on attachment: for they 
faid, they would oblige all attornies to perform their. truſt, 
and how hard ſoever this might be as between: him and his 
brother, yet between him and Mr, Strong it ſtood only upon 
the note, by which he had engaged to return the writings in 
all events, „ onoh 5:5 ale 081 20 As 

4 tu 5bm tovarnmgts.d8-9d. G een 1622, un? 
Ampyon ver}. ore. n 
FN affault it was orice well laid, but then went on with a Cumaue etiam 
1 cumgue etiam, and laid another affaulr : there were intire in — ill. 
damages: and it was moved in arreſt of judgment, that the 
laſt aſſault was not poſitively charged, but only by way of re- [ 622 
eital. Lee contra would have had the court conſtrued cumgne 
as moreover + but they ſaid it had been always taken only as 
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| Hrirazxy, TEAM II Gro, 
Dominus Re Rex oe — 5 — Inbabitantes Paroch” Say Gare 


6a 2 Con? to 


Pr — of 5 and oppoſition by " clerks 


of the plea ſide, it was held, that eedings upon A 
noctanter muſt beef the krown fide: © * 8 * 


Martin wer/; Pritchard. 


Payment before Eskes, of a judgment in C. B. in debt upon. bond on 


the day how = the condition a to be for the payment 
to be replied of 100. 1 intereſt on 5 ow 9 Geo. and the defen- 


to. dant pleads, that before Ae Lou the original, ſeilicet I De- 


cember 9 Geo. he pai and intereſt. The 
plaintiff replies non ſolvit puck 5 675 ene, and on demurret 
judgment is given for the plaint 
Strange pre quer* in errore objected, that the ie upon 
payment before the day was immaterial ; and cited the caſe 
of Merril v. Jocelyn in B. R. Trin. 13 An. where on the 
like iſſue {OMA was kan in da Hi and the judg- 
ment reverſed. 
But the court took a difference between the two caſes, 
The preſent caſe being pleaded as a payment with intereſt, it 
muſt be taken as a plea upon the act for amendment of the 
law, and then the day is not material, the only point upon 
tom. ſtatute being, whether i it was paid before bringing the aC- 
To this it was ehfvered by Mr. Strange, that the act for 
amendment of the law was not applieable to this caſe, the act 
only giving a plea of payment after the day, when the de- 
fendant had broke the condition: And as to the'intereſt, he 
fai it ought to be ſo pleaded even in the caſe of payment be- 
ore the day, becauſe the bond carries intereſt from the date. 


But notwithſtanding this (Powys and Forteſcue juſtice 
being only 1 in court) the W was Armes. . 8 


Noctanter. 


Vaſt rem 


51 br Georgi Regis. In B. R, 


Sir Robert Raymond, Rae. Lord Chicf Juſtice, 
Sir Littleton Powys, Knt. | 
Sir Jobn Forteſcue Aland, Knt. . arcs. 
James Reynolds Eſq. 

Sir Philip Yorke, Knt. Attorney-General. 
Sir Clement Wearg, Knt, Solicitor-General, 


— F — Li ETTAS _— X £ a 2 — ö n . 
Dominus! Rex verſe Weſton et al. i 


L ns wet againſt Gx jointly and ſeverally for exer. 
cifing a trade, quaſhed, becauſe there ought to be dif- 
net inlents. 2 Roll. Abr. 81, Pl. 6, * | 


. Stead. verſe Lateward, 


ON e the court held, that there muſt de 
the ſame notice given of executing a ſcire fieri inquiry, 
as in the caſe of a common writ. of inquiry; and. ſaid it had 


been ſq ruled formerh, Mich. 12 Ann. Crawley + v. Hayward. 


Clarke verſ, Othery, 


TP treſpaſs, aſſault and battery on the plaintiff the declaration 

went on, necnon inſult” fecit upon the horſe of tlie plain- 
tiff. Verdict pro que and 207. damages; and it was moved 
to have full coſts on account of the ſpecial matter about the 
horſe ; but refuſed upon conſideration, and the FRY had 
me more cofts than OW; 


Cannot indi& 
two perſons to- 
gether for diſ- 


-- tin offences, 


Practice, 


L. Raym. 
1382. 


6241 


No more coſts 
than damages 
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Dominus Rex ver Epiſcopim Ceſtriens . 


A deed ha JPN a: writ'of error out of the'county palatine' o Lan 5. 
though exe- caſter, it ed upon A bill of exceptions, that a pa 
tent produced in evidence was not duly ſtamped at the time of 
ler. ſealing, or at the time chat it was rſt produced; and the 
whole court were of opinion, it was proper evidence, being 
ſtamped at the time it was produced on the trial; for they ſaid 
the act never intended 1 avoid ra it "ſr ae 
but only 10 add a pen alty t enforce the 
n h 40 been My Judgment n 


Phillybrown ver/: Rylkia,” 1 


Jn aftion for Tur plaintiff brought a ſpecial action upon the caſe * 
Ease excluding him from the veſtry room, and upon demur - 


room muſt ſhew Fer the court —— no difficulty, '- but: that ſuch an action Was 
the pariſh bad majntainable: however in this caſe they e 
. defendant, it not being averred that the pariſn had any 
1.  Kaym. 1388, perty in this room, or right t meet Te, ſo RN ou 

appears it might be the defendant's.own hou 1585 
might let in whom he pleaſed, and refuſe the 1 


was a fault in ſubſtance, and needed not be hemn or ale 


here 


e 


of ue. 
Dominus Rex verſe Wilkins. 
bie PER Curiam. Attachments for a reſcue muſt 3 
Prattic turnable at a general return, though the original projets. 
was at a day certain. | 
L 625 ] Foot vs. Prowſe Major'de rays 5:01 


ual off HE mayor was to be choſen out of the aldermen, who 
oor pg T annuatim eligend': the fact on a trial at bar 105 9 


_” is <bo- the aldermen preſent at his election had been in ſeveral years, 
and had none of them been re- elected within a year. On a bill 
of exceptions, the court was of opinion, that 1 election of 
the mayor was void for want of an annual election of the al- 
dermen. But upon error in the Exchequer- chamber, and 
two ſolemn arguments, the judgment was reverſed; and it 
was held, that the words annuatim eligend were ga drecto- 
ry, and that an annual election of them was not nece to. 
make an election in their preſence : and King C. J. 
de C. B. who delivered the opinion che court, p52 oY 
it to the caſe of a conſtable and other annual officers, who 
are good officers after the year is out, until another is clodim 
ed and ſworn, The ręverſal affirmed in parliament, * 
r e 0 ent 
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* : 8 . 1 * | , . 
in Kent ver/. Kerry.. 1 4 


FRR OR, of a judgment in C. B. in dower, de tertia 1 

E parte of three houſes and a tenement. Judgment for = 2 e 
the demandant, but reverſed ; becauſe it does not lie of a tene- L. Raym. 1384. 
ment. 2 Cro. tage Ganter act morn rede * 

nn treten wenn en ene 20 5 

FL Dominus Rex ver /. Hearle. | 
N N USto ſwear in one Pender, mayor of Pen- Mandamus lies 

ryn: return that an information in the nature of a vote er one 

gun warrants was exhibited againſt him, to ſhew by what au- e _— 
thority he exerciſed the office of mayor, whereon two iſſues intormation 
were joined, one whether he was duly elected, and the other 7givit bim for 
whether he was duly ſworn :- the firſt iſſue was found for the aden. 
defendant, arid the ſecond-for-the king, whereupon judgment 
of routen was given againſt him; and becauſe he was never 
ſinet elected mayor, he cannot now ſwear him in according 
to the command of the writ, n ee 
1 my pro quer*. The queſtion is, Whether after this judg- 
ment of ouſter he be itititled to a mandamus, to ſwear him in, 
in conſequence of his precedent election? And I ſhall inſiſt, 
that though he was juſtly puniſhable for acting before he was | 
ſworn; yet his election was not ſo totally done away, but that [626 
it ſtill ſubſiſted. The nature of this corporation appears upon ] 

the writ and return to be, that no particular time is appointed | 

for the ſwearing, and that he is to hold over; fo it is no ob- 

jection that the year is out. It muſt be agreed he had once 

a right to be ſworn, this writ gives him no right; he is ſtill 

liable to be proſecuted, if the firſt election be gone. It is 

therefore proper toibe determined upon a new information af- 

ter he is ſworn, rather than to refuſe to put him in a capacity 

to aſſert his right. The return admits the truth of our ſug: 

geſtion in the writ,” that Pender was duly elected, and has 

not been worn: will it not be hard to ſay, that becauſe he 

once acted before he was ſworn, therefore for the future he 

ſhall never act at all? He confeſſes he did wrong to act before 

ſwearing, and ſubmits to be puniſhed as an uſurper for ſo 

doing; but now ſays he I am convinced of my error, and am 

defirous., of. conforming myſelf to the rules of law for 

the future. He had a right to the office before he was ſworn, 
though he had not a right to act; he does not forfeit the of- 
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fice by acting, but ſuhjects himſelf to puniſhment. 8 
Beſides it is conſiderable, whether his acting can forfeit 

the intereſt which the corporation have in this election; for 

it appears upon the return, that if this election be gone, the, 
2. 8 | 


corpo- | 
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corporation (as the law now ſtands) is gone alſo ; thi: | bei 
an ation (at a death, ſo as. 925 . 


Pe Hold over. Old, N. B. 170. 2 Sid. 85. 21 282. 
n Raft. 540. — 1 5 y 


The; upon wn informatibts (s not final « 45 tb the 
figh ght, though in a writ of quo warrants: it is. 1 Sid. 54. 


1 In The rus ten here is wot that the franchl 
wall be ed ine the king's hands.” n 


This man muſt be eonfidered an Gr hive imo poſleſ- 


ion before his time / If a copyholder enters before admit- 


tance, the lord may turm him out ; but does any body think 
he is not intitled to be re · admitted? A feoffre enters before 


livery, but in not tie capable of livery afterwards ? Lit. 5 70. 


1 In. 56, 37. 


Chapple ſerjeant tontra. We conels be wischen, and — 
it: we In but you 
guilty of an uſurpatzon, and were exc] ,” ig 
count: the words of the judgment are, that in — 
utullo modo ſe intromittat, fol penitus abynticetur et exchudatur. 
Can any words be ſtronger to deſtroy the firſt eleftion than 
theſe ? Even in a writ of quo warrants they ate not. Ra/?, 
540. Co. Ent. $27, 537+ 540. 559. As he does not pretend 
to any new right, we ſay * can have no Re to be 
ſworn into this 


Curia adviſare out. And this term, Mr. Juſtice Reynolds 
being come into court ſinoe the argument of this cauſe, the 
counſel were directed to repeat what they had before d ; 
1 then the court delivered their opinions. 


C. J. The party certainly comes in time for this de- 
mus, though the year is out, it ing tht He is intitled 
to hold over, and that no other perſon! kth been ſince elected 
into this office. I think the judgment on the information was 
right, for he then appeared to us as am uſurper, and We puni- 
ſhed him as fuch ; and I believe no precedent can bethewn, 
where in theſe informations the judgment was ever entered in 
any other manner. If the judgment is right, we muſt give 
the words of it their full latitude : they import an abſolute ex- 
cluſion from the office, and are we to intend a gueuſgue in 
any caſe ? or are not the words of this judgment as ftrong 
as the caſe of a corporate 'amotion ? — ab me'that the 
election is done away, and that unleſs there had been a new 
election ſince the] __ OWE 40 to this 
mandamus. Powys J. accord”. 


Forteſcue J. A quo warranto is che king's writ of right, 


and egiluthecroin want of freating i as much as want of 


ain 
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an election: the jury therefore have found in effect, that 


he had no title to this office, and then of courſe he is to 
be excluded from it by qur judgment. I never heard of any 
other judgment, nor carr any thing be more reaſonable, than 
to exclude him who appears to have no title. Where the 
Franchiſe claimed is ſuch as may ſubſiſt in the crown, the 
judgment is to ſeize it into the king's hands, but where { as 
m this caſe) it cannot be exerciſed by the crown, the ju 
ment is only to exclude the party. This judgment is as 
. a forfeiture or amotion. We have expreſsly de 
ed, that he ſhall never take upon him this office, and there- 
fore it would be abſurd for us to command him to be ſworn 
in conſequence of a right prior to our judgment. If a man 
wha has one right, claims that in a manner different from 
his grant, he loſes even the right granted; as in 2 H. J. 11. 
where one had grant of a fair for one day, and he claimed it 
as a grant for two ; the judgment is that he ſhall loſe his Fair, 
and that grant could never be ſet up again. 


Reynolds J. I ſhould have had ſome difficulty ir in giving this 
——— had I been in court when it was pronounced, for 
I know of no certain form of words in judgments, but every 
judgment may and ought to vary according to the circumſtances 
of the caſe: and it is no new thing to meet with judgments 
that are only guouſque, as I think this might have been. But 
whatever my opinion might be in that caſe, yet in the preſent 
caſe I muſt concur with my brothers, 2 I am bound to 
take and conſũder this as a judgment; and whether he ſhould 
have heenbarred or not is not material. ſince in fact he is bar- 
red, and will be ſo,ftill that judgment is reverſed by writ of error. 
Per Curiam. The return mult be allowed. 


On error in parliament adjudged that error does not lie, 
nd nM writ W | 
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% Trinity Term 
11 Georgii Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Juſtice, 
Sir Littleton Powys, Knut. NES 
Sir John Forteſcue Aland, Ent. | ae 
James Reynolds Efſ2L. 

Sir Philip Yorke, Knt. Attorney knot 

Sir Clement Wearg, Knt. Solicitor-General. 
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y Morris verſ; Lee. 
Note to be ac- H E plaintiff declares, that the defendant Ry a pro- 
countable for miſſory note under his hand, whereby he promiſed to 


money is with- 
mo? © wrt be accountable to the plaintiff or order for row, value re- 


I. Rem. 1396, ceived, and counts upon the ſtatute. 

After verdict for the plaintiff it was moved in eſt of judg- 
ment, that this was not within the ſtatute, and that the dit. 
tinction had always held between negotiable and accountable 
notes: that no note was negotiable, that was not for 5 
payment of money abſolutely, according to the caſes of 
pleby v. Biddle, and Smith v. Boheme, whereas the def 
dant in this caſe might diſcharge himſelf by payment of the 
plaintiff's debts or otherwiſe, = 


Sed per Curiam. There are no preciſe words requiſite to 

a make a promiſſory note: it is enough if it may be brought 

[ 6 39 ] within the intention of the act. This is for value received, 
and he makes himſelf accountable to the order; a fourth or 
fifth indorſee can ſettle no account with him, therefore we 

muſt take the word accountable as much as if it had been pay, 

and the plaintiff muſt have judgment, Ruere tamen. 


"Dann 
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et ditch. 

ON a ſpecial order for a ſcavenger's rate, it was ſtated, that Pariſh rates. 
in the pariſh there were three diviſions, and this rate was Jo 
made for one only, but that in this diviſion there were no 
churchwardens or overſeers reſiding; though the pariſh at large 

had ſuch officers. At the ſeſſions this rate was quaſhed, on ac- 

count that there ought to have been a general rate for the whole 

pariſh : and now upon bringing all orders before the court it 

was offered in ſupport of the firſt order, that the 2 F 3. 

M. ft. 2. c. 8. had the word place as well as pariſh ; and 

therefore a rate for the diviſion was good. Sed per Curiam. 
Whatever it might have been in caſe the churchwardens and 

overſcers had reſided in this diviſion, yet this being made for 

a place that has no ſuch officers, can never be maintained, 


The ſeſſions therefore did right to quaſh the rate, and the 

order of ſeſſions muſt be confirmed. 

A BILL of forecloſure was brought at the grand ſeſſions of Prohibition to a 
1 Montgomeryſhire; and the ſubpoena was ſerved in ah N 

England upon the defendant, he and the plaintiff having both ceſs was ſerved 

eſtates within the juriſdiction, the mortgaged premiſſes lying n das. 64 


Fore alſo. Et per Curiam, A prohibition ought to go. I. Raym. 1 408. 


Vaughan ver. Evans. 


hey can ſerve no proceſs out of the juriſdiction : and though 
the court of chancery here do ſend ſubpoena's to Ireland and 
Scotland; yet the right of doing ſo was never eſtabliſhed. 


Forteſcue J. Said 1 they could not do it, and cited 
Hutt. 59. Cumber. 468. A prohibition was granted. 


Dominus Rex verſ. Venables. 


TP ERE was an order for ſuppreſſing an alehouſe ; and Alchouſes, 
after that a ſecond order, reciting that he had ſince con- I. Hoyt. 140 Se 
tinued to fell ale, and therefore committing him for three days, 

and till he hnds ſureties not to ſell without licence. 


It was moved to quaſh the laſt order for want of ſhewing a 621 
ſummons or appearance of the defendant ; and Salt. 181. L 63 1 
and the caſe of the Queen v. Green, 12 Ann. were cited. 
Sed per Curiam. We will not preſume they acted unlaw- 
fully; a ſummons is certainly neceſſary, and the juſtice is 
puniſhable if he proceeds without: you never ſſie notice to 
the pariſh that is to be charged in orders of removal. The 
order was confirmed. | 
eee 4L 2 Dominus 
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Dominus Rex ver/: Inhabitanted de King's Langley. 


chid of two AN order in nature of a paſs for a child of two years old as 
pn _— A a vagrant was quaſhed ; it not being of age ſufficient to 
eskant. commit an act of vagrancy within the intention of the ſtatute, 


Hutton verſ. Stroubridge. 


Practice. O the 2d of June (which was in Trinity Term) the de 
| 727 brought a habeas corpus, and put in bail : the 
— plaintiff did not proceed in that Term, or in Michaelmas 
| Term, but in Hilary Term delivered a declaration; and, upon 
my motion, the court held the defendant's' attorney was not 
bound to accept it, though but a partof Trinity Term elapſed 
after bringing the habeas corpus; To as there were not two 

whole Terms. „ SA 


Morfoot verſ. Chivers et ux. 


In a ſcire facias QCIRE fieri inquiry againſt huſband and wife, as ſhe was 

INT executrix in her right, brought by the plaintiff as exe- 

executor, the cutrix, upon a judgment recovered by her on a bond to her 

death of the teſtator. The defendants demurred, and ſhewed for cauſe, 

aal be need that it was not alleged in the /eire fer inquiry, that the teſta- 

Ld. Raym, tor of the plaintiff was dead. And Martin pro defendente in- 

1395 - fiſted, that though this mig perhaps be well enough upon a 

| general demurrer, yet ſure . was informal, and would be ill 
upon a ſpecial demurrer, which was this caſe. _ Oo 

Strange contra. In a common ſcire facias by an'executor 

to revive a judgment recovered by the teſtator, it may perhaps 

be neceſſary to ſhew him to be dead, becauſe that is the firſt 

act or proceſs after his death; but in this ſcire facias, which 

comes after a ſuit by the executrix, and: wherein ſhe has re- 

covered a judgment, which muſt be taken to be good, there 

; is not the ſame neceſſity : it may as well be expected to be 

F 632 ] repeated in every proceſs, which was never done. When the 

o_ executrix firſt comes into court, ſhe muſt ſhew herſelf to be 

completely ſo; but when ſhe has once done it (as it muſt 

here be taken ſhe has, elſe ſhe could not have had judgment 

as executrix) it will be to no purpoſe to repeat the fame thing 

. over again. In every declaration it is neceſſary to ſay the de- 

fendant is in cuſtod marr”, to give this court a juriſdiction, 

but it is never taken notice of in the ſubſequent proceedings. 

In the firſt ſuit the defendants might have pleaded ne ungues 

_ executrix, but not having done it at firſt, they have loſt the 

opportunity: if we had averred in this ſcire [0022 WY the 

teſtator was dead, the defendants could not have been ad- 

-mitted to traverſe that ſuggeftion, after a judgment _— 

| em 
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mem at the ſuit of the plaintiff as executrix. In the caſe of 
the firſt proceſs after the death of the teſtator, they might 
traverſe that matter, and therefore it may be neceſſary to be 
ſhewn ; but in this caſe they are too late to object any ba 
of chat nature, and I ſubmit this as a good an{wer upon t 
diſtinction. 


The court at firſt doubted upon the point of its being ſhewn 
for cauſe of demurrer, but ſaid afterwards there was nothing 
in the objection, and gave judgment for the plaintiff, 


"There was another exception that the ſheriff had retarned, 9 8 
— the wife as well as the huſband had converted to her judgment was 
on uſe; but this was over- ruled on the an of Bellew afhrmed. 


V. Scott, ante 440. 


'The judgment was pronounced about one of the clock, and Writ of error 
the plaintiff fent immediately and put an officer into poſſeſſion ſued out before 
of the defendant's goods, who had before ſued out a writ of 2 IP 

per ſedeas. 
error; and it ſtood equal before the court as to the point of 
time, whether the execution was firſt ſerved, or the writ of 
error firſt allowed. The court ſet aſide the execution, ſay- 
ing, that though not being ſerved with the allowance it was 
no contempt, yet in point of law it was a ſuperſedeas from = 118 8 
the moment of pronouncing judgment. 


| Bourne ver/. Turner. 7 A 
GQERJEANT Comyns moved on affidavit, that the tenant 8 -Y 


in poſſeſſion was a material witneſs for the landlord, that 
therefore the landlord might be made a defendant in the room 
of the tenant in poſſeſſion. 


Strange contra inſiſted it was never done, and it would not 
make him a witneſs when done. Et per Curiam. He is 
liable for the meſue profits. Ihe declaration is regularly de- | 
livered to the tenant in poſſeſſion: it was never done in this [ 633 1 
court, though ſerjeant — ſaid it had been done in C. B. 


Clark ver. Godfrey. In C. B. 


IT » was ſettled by the court on great conſultation, and de- PraRiice in 
livered in a ſolemn reſolution by Eyre chief juſtice, that deliver ra lag 
an attorney's bill muſt be delivered, on the 3 Fac. 1. c. 7. IP 
fore any action brought ; that ſo the client may have an 
opportunity of looking into it, before he is run to any er 
ene. 2 Geo. c. 23. §. 22. 


— 
F 
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9 Shank 
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"Shank qui tam verſe Payne. 


* 1 ddleſex, coram Raymond, chief Juſtice, . 
Party to uſu- Na gui tam on the ſtatute of uſury, the, chief juſtice re- 


— nag fuſed to let the party to the contract be a witneſs to prove 
to prove pay the re- payment of the money, becauſe till that was 9 he 


ment. was no witneſs at all. Strange pro defendente: 
Dominus Rex wer/. Azire. Ibidem. 


Wife witneſs Of indictment a againſt the huſband for an aſſault upon the 

Sainft bufband, wife, the chief + jultiee allowed her to be a good wit- 
neſs for the King, and cited Lord Audley's caſe, State 
Trials, vol. 1. 

Dominus Rex ver /. Fletcher. Ibidem. 

. 1 ry Be WO were indicted for an aſſault, one ſubmitted and was 

he is a witneſs fined 1s. and paid it : the other pleaded not guilty, and 


for the other. upon the trial the chief juſtice allowed him to call the oth 
| defendant, the matter being now at an end as to him. T 


* 
d =_y 
. 

* 


Anonymous. In C. B. 


IRE — RE SPASS guare clauſum fregit et quendam taurum 
o e oa þ 4 dg * * 25 quod the plaintiff's gooſ- 
rry buſhes were thrown down, necnon quingue perticas, an- 
1 5 les, in eodem clauſo erectas, affixataset exiſtentes fregit, 
Eng et ſpoliauit : 22443 for the plaintiff, and a Waile 
damages. And on motion for full coſts the court held, that 
U 634 ] the — in this declaration did not import an actual aſporta- 
tion, which muſt be an entire carrying away; and that the 
tearing and pulling up the poles was not ſuch an aſportation: 
that this was a caſe in which a certificate might have been 
made, becauſe the freehold might have been in queſtion. In 
debating this caſe, 2 Vent. 48. was cited, which was treſpaſs 
quare clauſum 48 and putting ſtakes, upon his ground, 
where it was held, that the plaintiff ſhould not have full coſts, 


but if any thing had been taken away, of how little value ſo- 
ever, it had been otherwiſe. 'T he court did not ſeem ſatisfied, 
with the caſein 2 Ven. 215. which was treſpaſs. quare clauſum 
fregit, and digging up and carrying away his trees; wherein... 


it appeared upon the evidence, that the defendant had digged 


up ſeveral roots of the plaintiff's trees, and removed them to 


a place upon the ſame ground about two yards diſtance off; 
a. upon a queſtion whether this was ſuch a carrying away 8 
that tlie plaintiff ſhould have full coſts, or only coſts acco 1.3 


ing the ſtatute, Pollexien and Rokeby were of opirion, 5 


IIe that 


5 
] 
| 
| 
| 
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that the plaintiff was to have full coſts, becauſe the roots 

were carried from the place where they were digged, though 

not removed off from the ground; but Ventris thought tha 

it was not ſuch a taking as amounted to an aſportation; ad 

to ſupport this opinion they relied on the caſe of Frankli 

9. Jolland, Hil. 8 V. z. in B. R. which was treſpaſs for : 
ing and entering the plaintiff's claſe, and eating his 

herbs, and for pulling up and throwing down three perches 

of hedge lately erected; and on a verdict for the plaintiff and 

55. damages he moved for coſts notwithſtanding the 22 & 23 

Car. 2. becauſe there was an aſportation laid in the dedlara- 

tion, Viz. pulling up and throwing down the hedge, which 

could not be done without ſome aſportation. But per Holt 

et Curiam. By aſportation is meant a carrying quite away, and 

not ſuch an aſportation as this; ſo the motion was denied, 


Reynolds verſ. Clarke, 
Trin. 8 Geo. rot. 474. 


RESPASS for entering the plaintiff's yard, and fixing here it mog 
a ſpout there, per guad the water came into the yard be treſpaſs, and 
and rotted the walls of the plaintiff's houſe. The defendant where calc, 
juſtifies, that before the treſpaſs John Fountain was ſeiſed in * 29 
fee of the plaintiff's houſe and yard, and two other houſes . 
adjoining, and demiſed the plaintiff's houſe and yard to one 
Tyler, except the free uſe of the yard and privy for the te- 
nants of the other two houſes, jointly with the tenant of the 
plaintiff's houſe : then he ſhews how the houſe of the defendant, 
which was one of the two houſes, came to him, and that he L 635 ] 
entered the yard and fixed the ſpout for his neceſſary uſe, to 
carry off the rain, prout ei bene licuit. The plaintiff demurs. 
And 8 | 
Reeve pro defendente inſiſted, that this exception amounted 
to a licence of the party, and that a diſtinction has always 
been taken between a licence in law, as to go into a tavern, 
and the licence of the party, and that this being of the latter 
ſort an action of treſpaſs will not lie; but if the ſpout be a 
prejudice the plaintiff muſt right himſelf by an action upon 
the caſe. 11 Co. The fix Carpenters caſe. This is an ac- 
tion of treſpaſs brought for a nuiſance upon our own poſſeſ- 
fro 5” | + | 
Et per Chief Juſtice. Though he had a right to enter in- 
to the yard, yet it is conſiderable, whether if he abuſes that 
right to the detriment to another, he is not in the ſame caſe 
with every other treſpaſſer. Et per Forteſcue Juſtice. Treſ- 
paſs is a poſſeſſory action, and how does this invade the 
Ann ; 8 plaintiff & 


* 
- 
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plaintiff's poſſeſſion ? The difference between treſpaſs and 
cale is, that in treſpaſs the plaintiff complains of an immedi. 
Mp wrong, and in caſe,, af a wrong that is the conſequence 
p another act. Et per Raymond Jule. That diſtinction 

perfectly right. I remember a caſe in B. R. Courtney v. 

Id. Riym, 252. Collett, which was for the defendant's diverting his own 

- wWater-courſe in his own land, per quod the plaintiffs land 
was overflowed ; after a verdict pro quer', it was often de- 
bated, whether this was an action of treſpaſs, or upon the caſe, 
and at laſt judgment was for the plaintiff, who had brought 

treſpaſs only. 4 

The court ſaid it was a nice caſe, and therefore they gave 

not their opinion, but ordered an ulterius cancilium. 


After a ſecond argument to the effect of the former, the 
court delivered their opinions this term. Chief Juſtice, We 
muſt keep up the boundaries of actions, otherwiſe we ſhall 
introduce the utmoſt confuſion : if the act in the firſt inſtance 
be unlawful, treſpaſs will lie; but if the act. is prima facie 
lawful (as it was in this caſe) and the prejudice to another is 
not immediate, but conſequential, it muſt be an action upon 
tae caſe; and this is the diſtinction. The caſe I mentioned 
the laſt time of Courtney v. Collett was a plain treſpaſs, and 
the account I then gave of it from my memory was miſtaken : 
it was Hil. 9g IV. 3. in B. R. treſpaſs for taking fiſhes, nec- 
non pro eo quod he broke down the bank of the river, per 
quod the water iſſued and other fiſhes went away: after ver- 
dict for the plaintiff, it was moved in arreſt of judgment, that 
the latter part was caſe, and not joinable with treſpaſs ; but 
the court held that was a trefpaſs, and what came under the 

per quod was only matter of aggravation. There was ano- 
639 ] ther caſe in B. R. Hil. 8 Ann. Leveridge v. Hoſkins. That 
[ 39 J was for the digging trenches, whereby the water was drawn 
away from the plaintiff's river; it was moved in arreſt of 
judgment, that this was treſpaſs : but the court ſaid, that it 
not being laid to be a digging upon the plaintiff's ground, the 
action upon the caſe was moſt proper: and I take that and 
this to be the ſame caſe, the defendant having a right to enter 
the yard, and do the firſt act, which is here complained of, 
I think this ſhould have been an action upon the cafe, and 
that treſpaſs will not lie. | - 

Powys accord'. Et per Forteſcue Juſtice. Treſpaſs will not 
lie for procuring another to beat me; if a man throws a 
log into the highway, and in that act it hits me; I may main- 
tain treſpaſs, becauſe it is an immediate wrong; but if as it hes 
there I tumble over it, and receive an injury, I muſt bring an 

ion upon the caſe ; becauſe it is only prejudicial in conſe- 


» 


. 
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uence, for which originally I could have no action at all. 

t per Reynolds Juſtice. The diſtinction is certainly right; 
this is only injurious in its conſequence, for it is not pretend- 
ed that the bare fixing a ſpout was a cauſe of action, with- 
out the falling of any water; the right of action did not ac- 
crue till the water actually deſcended, and therefore this ſhould | 
have been an action upon the caſe.” Per Curiam. Judgment 
for the defendant. 


Vor. I. 4M Michaelmas | | 
| 
j | 
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Taking bona et 
catalla is too ge- 
neral in treſ- 
aſs, 
. Raym. 
410. 


4 ; * «© 
No information - 


for erecting a 
Warren. 
| Mi Raym. 
1409. 
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Wyat verſ. Eſſington. 


7 ESPASS for entering the plaintiff's houſe, arid tak- 
ing ig” bona et cattalla ipſius Saræ adtunc et ibi- 
dem inventa after verdict for the plaintiff, it was moved in ar- 
reſt of judgment, that this was too general. 5 Co. 35. And 
without much debate the court were all of opinion, that this 
was not maintainable, and ſo the judgment was arreſted, 


Dominus Rex wer/; Sir William Lowther. 


E court refuſed to grant an information in nature of 
a quo warrants againſt fir William Lowther for erect- 
ing a warren, it being only of a private nature. And Forteſ- 


due juſtice ſaid, he knew it formerly attempted and denied, 


Smith wer/. Key, 


N a quantum meruit the defendant pleaded a tender on the 


X 4th of May, ante diem exhibitionis billz : the plaintiff re- 
Plied non obtulit ante diem, &c. and to ouſt the defendant of 
the benefit of the plea made up the book with a general me- 
morandum, that would refer to the firſt day of the term, which 
was before the 4th of May. I moved on an affidavit that 
the tender was upon the 4th, and no writ taken out * 
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Gth of May, that the plaintiff might be obliged to make his 
memorandum ſpecial, according to the truth of the fact: and 
after a rule to ſhew cauſe, the ſame was ordered accordingly. 


Pocklington verſ. Peck, 


ENO was brought of a judgment in C. B. in an action 

there by a 45 ſole: to the ſcire facias guare executio 5 
non, the plaintiff in error pleaded in abatement, that the de- 
fendant in error was married ſince the judgment, and before 
the iſſuing of the ſcire facias. Upon this Reeve moved on be- 
half of the defendant in error to quaſh their own ſcire facias ; 
and Strange contra inſiſted upon coſts. Sed per Curiam. It is 
the ſame in a fcire factas as in an action, where you plead in 
abatement and the plaintiff's writ is abated, he pays no coſts. 
Had there been no plea in abatement, and the party had 


moved to quaſh his own writ, we ſhould have made him pay 


5 coſts, The writ was quaſhed without coſts, 


Pether et al verſ. Shelton, 


HE defendant pleaded a tender with a profert in curia 
of the money; and on a certificate that no money was 
* in, Strange moved to ſet aſide the plea. Et per Curiam. 
t is no plea, and the plaintiff might ſign judgment. 


N. B. I did not venture to adviſe my client to do this, 

becauſe in another caſe this term, where a plea in abate- 
ment was put in without 4 davit, and the plaintiff 
ſigned judgment; the court ſet it aſide, 


Flower verſ. Comit' Bolingbroke, 


A® OUT twenty years ſince the plaintiff obtained judg- 
ment againſt the then earl of Bolingbroke, but by the 
£areleſineſs of his attorney it was never entered up, though he 
had charged the plaintiff for doing it, and had been paid his 
Hill. The attorney being dead, whereby the plaintiff had 
loſt his remedy againſt him, and there being a decree in 
Chancery for the payment of theſe debts in a courſe of ad- 
miniſtration, the plaintiff to have a preference before other 
creditors, moved the court for leave to enter up the judgment 
nunc pro zunc. But upon conſideration the court refuſed to 
do it (though by not being docquetted it could not affect pur- 
Chaſers) it being at ſuch a diſtance of time, that the 1 78 
ſumption Was, that the debt was ſatisfied. 


g * | 
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7 is abated 
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On tender 

pleaded, the 
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paid into court, 
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ſhall take judg- 
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The court will 
not give leave 
to enter upon 8 
judgment of 
twenty years 
ſtanding nung 
pro tunc. 
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Sherman veg. Alvarez. 

Alf darit to ples ACTION by original in B. R. The defendant on oyer 
—— A pleaded in abatement, that the writ was never ned : 
I. Raym. 1409. and it was moved by. Fazakerley, to ſet the plea aſide, be- 

cauſe there was not an affidavit to verify it; for the intent of 
the act was, that the plaintiff ſhould not be delayed by being 
obliged to take. iſſue, unleſs when the plea came in there was 
ſome cauſe to believe the truth of it. "Pb 


Lee contra obſerved, that the act did not confine the af- 
firmance of the plea to the oath of the party, but to any 
other probable cauſe; and what can be more probable that 
this writ was never returned, than when the plaintiff in giv- 
ing oyer of it has not ſet it out, Sed per Curiam. When you 
demand yer, it is only oyer of the writ ; whether it be re- 
turned or not is a matter of fact, wherein the plea, not being 
verified by aſidavit, it muſt be ſet aſide. 


The Company of Mercers and Ironmongers of 

| | Cheſter againſt Bowker.” 215 
2 — * TRROR of a judgment in the grand ſeſſions of Cheſter, 
muſt not — whereby a judgment given in the mayor's court of 
to be a perſon Cheſter was reverſed for an error in fact: the error aſſigned 
intereſted. and found on record was, that the action was properly com- 
menced and tried before a mayor, Who was no party; but 
that after the verdict, and before the judgment, one of the 
| company of mercers was choſen mayor, and gave judgment 
f 640 J for the plaintiffs, The court of grand ſeſſions ' reverſed the 
judgment; and upon error in B. R. it was argued by Reeve, 
that the verdi& being before a right perſon, the judgment 
thereupon, which was but matter of form, might be well 
enough. 2 H. 4. 4. Bro. Err. 32, Parol. remand. 2. Cre. 


Eliz. 320. | 


Fazakerley contra. The defendant had no opportunity in 
the court below to be relieved, it being after the verdict, 
Pearſon v. Parkins, Hz}. 3 Geo. The judgment is the only 
material part; for as to the verdict, that is given by the jury, 
and there being a. judgment for damages to the plaintiffs, 
this man was intereſted, ang therefore could not be a judge. 


Et per Curiam. This was very properly aſſigned as error 
in fact, and that was the firſt opportunity the defendant had 
to take advantage of this matter: he had no day in court, 
either to admit or deny the juriſdiction: he could only move 
in arreſt of judgment, had it been a fact appearing upon the 
record, as it was not. My lord Hobart carries it ſo far my 
nome | . | | Ys 
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ſay, that an act of parliament to make a man judge in his 
own cauſe would be void: if the defendant could have been 
admitted to ſyggeſt this matter below, mult it not have been 
tried, and been tried before this man? The judgment of re- 
verſal in the grand ſeſſions mult be afſirmdde. 


Parker vert Thornton. 


* Juror on the principal pannel was challenged, and after- One challenged 


k wards ſworn on the tales by a wrong name, and though ca a taleſ 


no fault was found with the verdict, yet the court granted a J., Raym, 1410, 
new trial, F | | 7 | 


Pees, verſ. Major“, &c. Leeds. 
T TPON the return of a maxdamus it appeared, that the Mandamus to 


power of amotion is in the mayor, aldermen, et al de A e 
communi concilio and it was moved by ſerjeant Pengelly in the body that 
arreſt of judgment, that the writ was directed to the mayor, bad power tg ay 
aldermen, and common council, which infers that the mayor 

and aldermen are no part of the common council, for want 

of the word a, which is in the power of amotion. Et per 

Curiam. The writ ſhould be directed to the body who are 

to do the act: here is nobody in this direction but who muſt 

Join in the act; this is only repeating the ſeveral conſtituent 

parts of the corporation, and the mentioning the intire eom- 

mon council after the mayor and aldermen, is hut a repeti- 

tion guoad the mayor and aldermen. The writ is well enough, 

and there muſt be a peremptory mandamus. 


The cafe of the Bail of Boiſe and Sellers. [ 641 J 


BY? ISE 'and Sellers were. brought up & habeas corpus The king's debs 
4 from Wincheſter. gaol, and were returne with two civil tor may be 


22 d : . brought up 
ſuits, and ſeveral Exchequer informations, for frauds in the 90057 nn in 4 


+ cuſtoms. It was moved on behalf of the bail in the civil civil ſuit. 


actions, that they might be at liberty to ſurrender according 
to 25 E. g. c. 19. To which it was anſwered by the attor- 
ney general, that the king had a prerogative to hold his 
debtor in what lawful gaol he pleaſed (Salk, tit. habeas cor- 
pus). However the court would neyer turn them over, till 
they were ſatisfied as to the reality of the debts, and its being 
an application by the bail : whereupon a reference was made 
to the maſter, and it appearing the next day on his report, 
that the civil actions were for juſt debts, and actually brought 
before any of the crown's informations, they were turged 
over to the marſhal upon the ſurrender of the bail. 


- 


Hatton 


* 
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Hatton werſ. Iſemonger. 
Intr. Trin. 11 Geo. rot. 324. 


Foreign attach- 1 N an action upon ſeveral promiſes, the defendant pleaded 
Nad 1 to be ® a foreign attachment, and lays the cuſtom to be, that the 
N plaintiff ſhall ſwear his debt; but in ſetting out the caſe upon 
BY _ - the attachment pleaded, he did not ſhew any oath. And 
| 7 a general demurrer the court held it a fatal exception, 
ibn the defendant not having purſued his own cuſtom. Lat. 208. 
ogy ng Cro. El. 713. Tris. 7 Geo, Flewſter v. Hackſhaw, the fame 


. * 
9 
- 3 


caſe. Tudicium pro quer. 

Ws Cooper verſ. Spencer. 
"Want of a mi- A* TER verdict for the plaintiff, Strange moved in 
liter not aided £4 & arreſt of judgment, that it was an action of aſſault and 
Sr amendable. battery, to which the defendant had pleaded on aſſault, and 

| the plaintiff had replied de injuria ſua propria, concluding to 
the country; and without any /mliter on the part of the 
defendant, had carried the cauſe down to trial. | 
. Serjeant Girdler ę contra would have maintained it, be- 
cauſe there was an iſſue joined upon the vi et armis. To 
which it was anſwered, that that had been held to be imma- 
terial, Stratford v. Neale, And the court inclining to arreſt 
the judgment, the ſerjeant at another day moved for leave to 


R * 
- 


Ante 482. 


642 t at? * - 
42 .amend, and cited many caſes to prove that a ſimiliter was but 


form, and amendments on misjoining of iſſues were infinite. 
Cro. Fac. 502. 67. Fitzh. Amendment 32. 8 Co. 161. 5. 
Dy. 160. 1 Roll. Abr. 200. Cro. El. 435. 752. 2 Roll. 


n 1; Kep. 59. | | 1 f 
| Strange contra admitted a misjoinder of the ifſue would be 

| helped, the 32 H. 8. c. 30. expreſsly mentioning it; but the 

1 objection here was not matter of form, for the defendant was 


not obliged to join iſſue, he might demur ; and in many 
caſes the replication of de injuria 8 was demurrable 
to: that it not being pretended the iſſue book was right, there 
was nothing to amend it by. | a 
The court were all of opinion that it was a fatal objection, 
and not amendable ; ſo the judgment was arreſted, ' 


" Dominus Rex verſe Minify et af. | 


On motion to H E defendants were returned reſcuers on meſne procels, 
ſabmit to a fine, 1 and upon motion to ſubmit to a fine, the court ſaid, they 
e. muſt take the return to be true: but they permitted the dę- 
e jendants in mitigation of the fine to ſhew that in fact there 


af 
* 


> Wm - at a r 1 * 1 1 
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was no actual arreſt, it being in the night; and the court only 
fined them 15. a piece, They ſaid that antiently there was a 
ſettled fine for reſcuers, but of late the courts had fined ac- 


cording to their diſcretion, upon conſidering the circumſtances 
of the caſe; 


Hale verſ: Cove. 


T HE jury having fat up all night, agreed in the morning Where hejurf” 
to put two papers into a hat, marked P. and D. and ſo court ſet aßde 
draw lots; P. came out, and they found for the plaintiff, the verdick, tho“ 


which happened to be according to the evidence and the opi- % ee 
nion of the judge: 


Upon motion for a new trial, it was agreed that the ver- 
dict muſt be ſet aſide; but the queſtion was, whether the 
defendant ſhould pay coſts: the court inclined to give the 
plaintiff coſts, comparing it to the caſe of a verdict againſt 
evidence: but at laſt it was agreed, that the coſts ſhould wait 
the event of the new trial. a 


Suell ver /. Timbrell. - [ 643 ] 


N a motion for a new trial; it was held, that defiring a What is not 
juror to appear in his cauſe, which was between a mil- — - 
ler and a baker, was no ground to ſet aſide the verdict. And 
the court remembered the caſe of the duke of Leeds, who 
wrote a letter to a juror, defiring him to attend, and you 
will oblige your humble ſervant, Leeds ; which was thought 
No reaſon to ſet the verdict aſide, 


Haley verſ. Fitzgerrald: 


TN debt upon a bail-bond, it was objected on demurrer, In ations upon 
that the plaintiff had not ſhewn, that the defendant in the Þ:i!;bonds need 
original action was arreſted, and the act for amendment of arrxeſt. 

the law confines the aſſignment of a bail-bond to ſuch actions | 
wherein the party is arreſted. Et per Curiam, The words of 

the act are ſo, but we muſt give them a liberal conſtruction: 

after mentioning an arreſt, it goes on and ſays, the perſon 

tgainft whom ſuch proceſs is taken out, which are general 

enough to take in this caſe. It would be of miſchievous 
conſequence, if a bail-bond taken civilly, without expoſing 

the party by an arreſt, ſhould not be as effectual as if there 

had been an actual arreſt : and Forteſcue J. remembered the 

caſe of Watkins v. Parry, Trin 7 Geo. where the court for Ante 444. 
this reaſon refuſed to let the defendant traverſe the arty 

The plaintiff had judgment; fit fot, Me onneo nn 
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Scire facias may M* Ketelbey moved to ſtay proceedi 
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\ Gore Gofton, 5 My 
an 2 Ur ON an execution againſt the defendant, the court was 
rent ſhall be © moved on behalf of Sadler, the defendant's landlord, 


id without for a rule on the ſheriff to levy and pay him a year's rent; 

% and the queſtion came upon this, Whether the ſheriff was to 

have his poundage, and from whom ? After ſeveral motions 

the court made a rule for him to pay the landlord without 

any deduction. They inclined that this was in the nature of 

a farther execution, and that the ſheriff was intitled to his 

poundage; but from whom they gave no opinion, it not be- 

ing before them as to any thing but the caſe of the landlord. 
Strange pro Sadler, the landlord. 8 Ann. c. 17. 


[ 644] - Dominus Rex verſe Johnſon. __ 


N information was exhibited by order of B. R. againſt 
the defendant, for negleQs and abuſes in his office of 
demeanor: juſtice of the peace in relation to deer-ftealers ; and it was 

7 moved on behalf of the. crown, on affidavit of the defendant's 

having 700. per ann. and there being above thirty witneſſes 
for the proſecutor, that it might be tried at the bar: and the 
' _- caſe of Regina v. Wakefield, the town-clerk of Litchfield, 
Ante 68. who fixed up a paper reflecting upon a jury, which was tried 
at bar, was mentioned; and alſo the caſe of auditor. Harley, 
where the matter in diſpute was a trifle, but like to be of long 
examination; upon Which authorities the court granted a 
trial at bar in this caſe. Mr. attorney faid, had it been an 
information exhibited by him, he would have had a right to 
bring it to the bar if he had thought fit. V. B. The defen- 

dant was convicted and fined 4oo/, and committed till paid. 

Te * Dominus Rex v. Warne. 

Baſtard charge- | animes ag for taking a baſtard child born out of the 
able only where 1 pariſh of A. and bringing it into that pariſh, and there 

mn rt re . 

a keeping it privately without notice to the churchwardens, and 
with intent to charge the pariſh. The court quaſhed the in- 
dictment, becauſe it appeared the pariſh could not be bur- 

thened, the baſtard being born out of the pariſh of A. 


Obrian v. Frazier, 


Trial at bar or- 


. 


| on a feire fa- 
3 cias, becauſe it was not erved till t day before the 
ee * return. Sed per Curiam. If it lay four days in the office, 
Qut, that is all which is required: the ſummons may be made any 
time before the court is up, on the day of the return, 7 

See f 4 ix. 
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Trin. 4 Geo. 2. Bland v. Perry, it was fo ruled again, on 
great debate. Strange pro quer. And Mich. 4 Geo. 2. 
Williams v. Maſon, it was ruled that it muſt lie four 
days in the office, as well where a ſire fect is returned, 
as a nichil. | | 


Gibſon verſe Hudſon's Bay Company. 


In Canc. affiſten* Raymond et Price. 


35 E plaintiff; as aſſignee of the effects of fir Stephen 
Evance a bankrupt, brings his bill againſt the company, 
to oblige them to ſuffer him to transfer ſtock. The company 
inſiſt, that fir Stephen Evance was their banker, and greatly 
indebted to them, and that upon the clauſe in the bankrupts 
act, which directs the commiſſioners to ſtate the account be- 
tween mutual dealers, they ſhall be allowed to hold the ſtock, 
and account only for the balance, if any ſhall appear 6. 4 
them. And of this opinion was the court, and decreed ac- 


cordingly. ©. 


decree was founded. But the general dorin®© 


Carter verſ. Fiſh. In B. R. 
Hrn for words, and then jt goes on, gu- 


rum quidem falſorum verborum propalationis prætextu 
idem Carolus non ſolum in bonis, nomine, et in nagotiis ſuis 
honeſtis, multipliciter læſus et deterioratus exiſtit, verum 
etiam occaſione verborum prædictorum, per procurationem of 
the defendant, he was taken up and carried before a juſtice 
(the words charging him with ſtealing a hen). There was a 
verdict for the plaintiff, and 1s. damages; and it was moved 
the laſt term for full coſts, and Salk. 206. Cro. Car. 140. 
Salk. 642. Cro. Car. 163. 307. were cited: and this term 
the chief juſtice delivered the opinion of the court, that the 
plaintiff ſhould have full coſts, becauſe this was not laid as 
an aggravation, but as a diſtinct fact; he ſpoke the words, 
and he procured him to be carried before a juſtice, 


Blunt verſ. Mither. In C. B. 


RE SPASS for breaking and entering the plaintiff's 
| houſe, and keeping the plaintiff out of the uſe of the 
houſe, with a continuando for a month, whereby the plaintiff 
was put to great expences to regain the poſſeſſion, and in the 
mean time loſt the profit and ule of it ; there was a verdict 
pro quer and 25. Gd. damages. And upon motion for full 
colts, ag were denied by the court, for this is a plain treſ- 

You. I. 4 N pass, 


[ 645] 


Stack a pledge 
tothe companys 
N. B. In the 
quotation of 
this caſe in Abr. 
Eq. Ca. 9. 

it is ſtated that 
there was a bye- 
law, which 
ſubjected every 
member's ſtock 
to his debts to 
the company, 
on which the 
was exploded, 


Where no more 
colis than das 
mages. 


L. Raym. 1389. 


Where no more 
coſts than da- 
mages. 


— —— nn; Pre, . 


| triablebere.... tory) in London, and 7»ter alia declared for. ſeizung the 


ſs, guare clauſum fregit, and the per quad is only aggra- 
4X7 588 and 15 this ue 5 Neeheld n Bebe 

[ 646) come'in question; and if o, there ſhould haue beeif a certi- 
„ ” heate of the judge, 'Wifich'fiot" beitig in xhis caſe,” the plaintiff 
can have no more coſts than damiages. 27Evng Lhd Ton, 51H: 

tj C3 $f 83 


| on yorl? 1807 yary 
eue nr p ict 205 Shelling vst. Farmer, Hg! | 
. Guildball, corata Eyre G. I. d CB 


6 0. 48 N | of | (113 10 non 
Seizingan houſe | Ga an action of treſpaſs and impriſonment; for facts done in 
2 3 I che Eaſt Indies, the plaintiff laid them all (being 1 hs 


$5, 4 3 
» 1. 9 4 


4 * 
0 0 


plaintiff's houſe, ſituate apud London præd in parocbis et 
warda pred', It was objected pro def, that the treſpaſs -a: 
to the houſe was local, and they could not giye evidence o 


ſeizing a houſe in the Eaſt Indies. And Eyre C. J. refuſed 
to let the plaintiff give evidence as to the houſe, comparing it 
to the caſe of rent for a houſe At Barbadoes, where it has been 
held you may bring covenant for the rent in England, but an 
/ » + +. gion of debt, which is local, cannot be brought liere. { 


In the courſe of the evidence, it appeared Ys actibn Avas 


eee brought againſt the defendant for an impriſonnient by him 


Aàs governor of a factory in tfiè Eaſt Indies: and for his/de+ 

1.4 + 1, fence he alledged, that he had brQers from tije copary ſe t 
\.- -»» Ao, and appealed" to the companys books"bf letters, Ge, 
which he defired might be produced 5001 Otlo⸗ VTBISTIOQS 16 


Og UB OH FH IT A ASTNSY wund, , lo M 5c({t 
Faſt India com- I attended on behalf of the core to deſire to be ex- 
f | 


k 11 214 N | | RYE 
pany not obli- cuſed, alledging that theſe were not of the nature of public 


ged 10 produce 


Kok of letters; books, which every body has a right to have acceſs to, and 


of which, copies! are evidence; whereas theſe related only to 

the private tranſactions of the company: and it might be of 

miſchievous conſequenęe, if in every action hereinſthe cm- 
pam is not concerned, they ſhould: be. obliged, to lay open ſthe 
ſſecrets of their trade, and diſcloſe o ah the world a-whole 
ſſeetries af letters and correſpondence! between! them and their 


agents a however, . Schade e books and papers ther e ang 
ſubmitted to the directions of the court. % ng +16 


* 
— 


he chief Juſtice faid he would not oblige the company to 
produce them, atid ſo left us to our liberty; whereupon we 
refuſed to produce them und they were cafried back again to 
the India houſe. The action was againſt the defendant as 

deputy governor : and on Not guilty he gave in evidence a 

. a MN 

purſuance of an, award, whereby reciting he had ſuſtained fe- 
yeal injuries. by the company's, agents, particularly the de- 
puty governor ; therefore they award: him 1000. and 1 


T4 


1 


nr n 2 N24 14 "4 
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Age Uno ei deut WA ft brig gt apron any ot) 
him to give a general releaſe..; The defendant being no party _ | 
to that releaſe, could not plead it, but the chief juſtice allow- [ 647 
e him to, givs it in evidence in, mitigation of damages; and 
theſe not being private papers, I conſented on behalf of the 
company that they ſhould be produced. | 


- The plaintiff in reply would have called the arbitrators, Where an award 


to prove that they refuſed to-take into confideration the occa- is made to take 
in all matters; 


ſion of this action, which was for the private perſonal wrong: q,.11 not be ad- 

But the award and releaſe having general words ſufficient Þ mitted to ſhew 
take in all; the chief juſtice would not ſuffer any evidence to * 10 
Be given to conitrudict the award; ſo the jury found for the conſideration. 
phintiff (as they could not help doing, the defendant having 


pleaded Von cul) arid gave him a ſhilling damages. 
4 353 233. ; : , 4 


1 | 
s 
, ; 


= Wy Mortis ver /. Martin. 3 55 


A Guildball, coram Raymond Chief Fuftice. 


C TION for meat, &c. provided for defendant's wife. Where 3 wits 
The defendant. proved ſhe went away from him with goes away with 
adulterer: and, the chief juſtice held, that the huſband ot m7 
auld not be charged for neceſſaries for her, though the be charged for 
plaintiff who provided for her had no notice; and he ſaid, neceflaries. 
chief juſtice Holt always ruled it ſo. And he put the caſe of Toy este, 
an apothecary who took a ſick woman into his houſe, being a Guildtill, 
the wife of à country gentleman, from whom ſhe had gone 
away with ati 'aduſterer 2. So my client the plaintiff was 
nonlvit, AND __ 10 1 15 | * 
MID (O Io 9/81 « 
n Martin & 
To d uf 7. bar | | . 
H plaintiffs were -gold[miths, and one Stone their Gold gnich's for. 
1 ap effice over- paid 4 bill tol. and in an action for vant who over- 
money Ia and received to the plaintiff*s | uſe, the chief bn money is 
Jaſic&ullowetl Stone to be a witneſs; thougbb it was objected, lor i gin. 
t Unleſs the money was recovered back from the defen- 
dant, Stone would be anſwerable to the plaintiffs. But the 
hie: juſtice: ſaid he did it; ex neceſſitate of the thing; and it 
| be of miſchievous conſequence; if in tranſactions of 
this mature a goldſmith's ſervant ſhould. not be a witneſs, 80 
«theyplaintifis-recovered theyx0/. . i 
& hb i s Ai" Rey i141 
REED EO 3 —K—KEAæ FwB WA... 
g gel — and the caſes of Manby N Scott, 1 Siderfin 109. i Lev. 4 
1 A. «Fo 04 Stokes, 1 Lord Riym. 444. dad Longworthy v. Hack- 
more chele cited; and Thompſon v, Hervey, eſq: 4 Bur. Reps 2177. 
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at verſ. Horrell: Ibidem. 
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CS) bel, e en” nn” 
Where there isa HE plaintiff declared on a ſpeetal agreement for the 


ſpecial agree- Hire of a horſe at 25. 64. per diem, and to keep him ſo 

or and ac; may days, and return him fafe at the end of the time. 

upon a general - There was likewiſe an indebitatus aſſumpſit for tlie hire. 

og a> And on the trial the plaintiff could not prove. the ſpecial. 

* agreement in the manner he had laid it, and therefore his 

counſel” would have had recourſe to the indebitatus aſſump ſit 

to recover only the hire: but the chief juſtice was of opi- 

nion, that the agreement for 25, Gd. per diem being laid as 

part of the ſpecial agreement, which ' was not proved, he 

could not let them ſeparate: that clauſe, and recover for the 

hire, as they might have done on a general indebitatus aſ- 

ſumpſit; it not being a debt, unleſs the agreement had been 

proved. And he put the caſe of a contract for goods at a 

certain price, where the plaintiff is never ſuffered to recover 

upon the guantum meruit. So the plaintiff was called. 

Wilkinſon verſe, Lutwidge, Ibidem. 

nn As E upon a bill of exchange againſt the acceptor. And 

— 24 0 it was Objected, that we Mule not be adiittted 'to prove 

need not prove; the acceptance, until we had proved the hand of the drawer. 

2 ot And a difference was taken between this caſe, and the caſe of 

1 an action againſt the indorſer, who is liable, though the bill 

be not ſigned by the perſon who is ſuppoſed to draw it; be- 

cauſe an indorſor is in the nature of a new drawer, whereas 

an acceptor is not liable, unleſs the bill was fairly ſigned by 

the drawer, - But as to this the chief juſtice was of- opinion, 

that the proof of an acceptance was a ſufficient acknowledg- 

ment on the part of the acceptor, who muſt be ſuppoſed to 

know the hand of his own correſpondent :., but he ſaid it 

would not be concluſive: evidence, and therefore if the de- 

fendant could ſhew the contrary, the reading the bill on be- 

half of the plaintiff ſhould not preclude him. 

Whereupon the bill was read, and the queſtion came upon 

the validity of the acceptance: as to which tlie caſe was this; 
What amounts the bill was drawn from New England for à ſum of mon 

_ toan acceptance advanced there, to fit out a ſhip that had put in there, after 

1 oer having been taken by pirates. The bill was drawn upon the 

_ defendant, who was the freighter, and he living at White- 

haven, the plaintiff applied to a merchant in London, who 

was his correſpondent, to get him to ſend this, bill, and an- 

i 649 ] other of 150. drawn. by the fame perſon, and an the ſame 

account. He ſent both bills incloſed to the defendant, who 

N letter acknowledged the receipt of them, and writes thus: 

© bp | 66 'The 


*» 


— 
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6 The two bills of exchange which you ſent me, I will pay 
« them in cafe the owners of the Queen Anne do not; and 
« they. lving, in Dublin, muſt firſt apply to them: 1 hope to 
« have their anſwet in a week or ten days. I do not expect 
<« they-will pay them, but I judge it proper to take their an- 
« fwer before I do; which I requeſt you will acquaint Mr. 
% Wilkinfon with, and that he may reſt ſatisfied of the pay- 
«© ment.“ In another letterhe writes, I have not had an 
opportunity of ſending the hills you ſent me to the owners 
ot the Queen Anne to Ireland, but will take the firſt op- 
e portunity, and then ſhall remit to the gentleman concerned, 
according to my, promiſe.” | 


The defendant upon this paid the 150“. bill; but in this 


action inſiſted, that it did not amount to an acceptance, being 
only conditional, to pay it in caſe the owners of the Queen 
Anne did not ; and his promiſe to procure it from them was 
in favour of the plaintiff. But the chief juſtice was of opi- 
nion, that it was rather in favour of himſelf, and he having 
undertaken to write to them, it was not incumbent on the 
plaintiff. to ſhew any application to them, and as to the ac- 
ceptance, it was in his opinion a very ſtrong one; the bill was 
70 to the defendant; ſays he, This is a good bill, and 

will pay it: you need not proteſt it, for it ſhall be paid; I 
only deſire, that for my convenience you would ſtay till I can 
write to the owners in Ireland, who I do not expect will do 
any thing in it : this will be of ſervice to me ; and as to you, 
you. ſhall be ſecured; for I promiſe you ſhall have the money 
in all events | 

The bill being payable thirty days after ſight, the jury gave 
us intereſt from thirty days after the date of the firſt letter, 
which acknowledged the receipt of the bill. 


Sy derbottom der/. Smith. 
© © Coram Eyre Chief Fuſtice de C. B. in Middleſex. 


I an action againſt the indorſor of a promiſſory note; the 
chief juſtice directed the jury, to find for the defendant, 
becauſe the plaintiff had not proved diligence to get the money 
of the drawer : being of the old opinion, that the indorſor 
only warrants upon the default of the drawer. 2. 


Norcott 


Shen ti i. — . „* Mm. A. —_— EI” | ” OY th. _— 


While a promiſſory note continues in its original ſhape of a promiſe 

om one man to pay to another, it bears no ſimilitude to a bill of exchange. 
When it is indorſed, the reſemblance begtns ; for then it is an order, by t 
indorſor, upon the maker of the note (his debtor by the note) to pay to * in- 
4 a f Oriee. 


64.5) 


Intereſt given 
from the time 
of acceptance, 


In an action 
againſt indorſor 
muſt prove de- 
mand on draw- 
er, Vide Salk. 
tit, Bill, &c, 


[ 650 ] 


A creditor al- 

Jowed to prove 
Hebtor not inti- 
wed to his dif. 


MYTH £8 TERM. 
Ae Fa the ey to be 


13170 211} N v8 8 t 8% IAniglq viilic —oÞ 8 1170 
ben 
thin the Min on 
0 22. 
e, the Eos $7 andit_ 


ranged 8 Ot. P, Menchio en 
5 at larg "Bo 

at egen op Et, bein 
if ede fn jon Boat Rk bing 
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Teng e e hr of chancety 
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= of the 2 2 be ſworn to prove 4 9 gaining, betaüſe that 
was ſwearing to increaſe, theirown dividend: 

The chief juſtice allowed that caſe, brit ſaid that affected 
all the creditors, whereas here the plaintiff only was at pre- 


lent concerned, . He 6 id it N to their credit, but 8 


do their competency ;, 10 they were 


Sheriff's bailiff 
no witnels to 
Prove attempt 


Ld. Raym. 


In action for 
falſe return on 
meſne proceſs 
the jury may 
give the Whole 


D 
Powell verſe Hord, — FB 91 einn 
dung ebam Raymond, , Chief Tuftice in Milldleſes.” 1 
Af LON for falſe return of non ft mventus br meſne 
proceſs. And the chief juſtice fefuſed to let the defen- 
dant Mi by the bailiff who had. the wa „ that he had 


1 to execute it, becauſe he had giyen ene ſo 
Ga it Was his own cauſe ir effect, had 4 >, 


11 The ſheriff not being able to excuſe the. return 3 © was at- 
tempted to mitigate- the damages, by ſhewing that the defen- 
dant was ſtill viſible, and it being only meſne proceſs, the 
debt was not Joſt, and the meaſure of damages ſhould. be 
only the expence of the proceſs. The chief juſtice in his 
direction inclined to give'the plaintiff the whole debt of . 4 2/. 
(it being an,qtion of d debt on a a judginent) becauſe there was 


IEG Adee. The indo#lot is REF drawer ; the maker of the note is tlie acc 


eptor ; 
and the indor ſe 0 8 the perſon Ar it is made paysbbe. The 1 apr: 
6 the m Ber of the note does not pay. The indorſee 


| under 
X only, 597 anche td of the note i he takes it en that condition 455 
tec G in all caſes knaw/ Who he 3s, ub berg he hves; aud if, öftü 


the note becomes pa 2 he is guilty of jo ome "ah the, maker beeores 


inſolvent, be loſes the money, and cannot come upon the indorſor at, all. 

TheHeſts Beos the indotls oft protfiifſory note brings An action agaitiſt the 

1 & ſhe wi a ef eg e due N e the money fx 

th of t t [Nova rſqn to whom a bi nge is m 

5 ib hed) ade FE: We Kiligedte to get the 1 — 5 
n abr men Rad hn the drawer i1UThis was 7 25 
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but a poſlibili the plaintifPs recovering againſt the origi- 
nal defendant Ae it would AI Wy Greumfiances, [ 
and if the defendant had been a man of eſtate, and fo 
dangers, he ſhould think the debt would be too much to ug or law 
give : but that not 1 Tha caſe, the jury found the "Ag HAVE thats" = 


debt in damages, with the opinion of the chief juſtice. And 
afterwards the defendant moved for a new trial ; and upon the [ 651 * 
chief jultice's ſtating the caſe, as it appeared upon the ev) 2 
dence, the whole court were of opinion, the chief juſtice had 

done right, in refuſing the bailiff to be a witneſs ;, and that 

as to the point of damages the verdict was right, and there 

ought to be no new. trial, 72 | 


OT... verſ. Lingwood. 
719 p u ö At Guildhall, coram E Es. 


* Plaintiff was captain of a ſhip, and the defendant In trover the des 
owner: the plaintiff brought over a ſmall parcel of OR En 

elephants teeth on his own account, and a large parcel for the —_ ll >? 
defendant, ho entered the whole at the cuſtom-houſe, paid ney laid out up- 
the duty, and had the whole delivered out to him; and not ee nnn 
redelivering'to the captain his parcel, an action of trover was th 

brgught. And it was inſiſted for the defendant, that the 

plaintiff ſhould ſhew a tender of the duty, otherwiſe the goods 

were ini the "nature of a pledge, and he was nor bound to 

deliver them: but the chief juſtice ſaid, that would not 

juſtify the defendant in keeping them, for he had his action 

for tlie money; and if he would' ſhew what the duty came 

to; it might de deducted in damages. Which was done ac- 


: 


Forge N 
1. ee 


eb 10 te ul 1, Ryley verſe Hicks. . | 
I Middl:ſes, coram Raymond, Chief Fuſtice. 


Pur phintiff feclares, that 24 February 1723 ſhe de- Lesſe by pare 


--mifed to the defendant a chamber, a cellar, and half a „ future dap, * 


ſhop, hahendum from lady-day then next for a quarter of a are good, + 
Fear, and ſo from quarter to quarter, ſq long as both parties 

ſhall pleaſe, at 530. per quarter. \ 
It was — by Whitaker, that this being to commence 
at a future day, was but a leaſe'at will ſince the ſtatute of 
frauds. The chief juſtice at firſt thought it a good ob- 
jection, but upon farther conſideration he was of opinion, 
that'the exception was not confined to leaſes that were to com- 
mence from the time of making, but was general as tg all 
leaſes that were not to hold for above three years from the 
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L 652 12 ite eg The Lady Proton, 
3 bp Su coram Gilberr,. Chief Baron. 


—_— EBT on bond: the defendant pleaded. that the money 


is to be taken was lent from 24 Auguſt, to 24 May, for a premium of 


I 180 guineas. And on evidence it appeared, the bargain 
n was for nine Manthe, It was oOhjected, pro quer”, to be a 


variance, becauſe montlis muſt be taken to be lunar, and not 
calendar, and then it does not come ſo far as the 24th of 
May. But the chief baron thought it weil enough, the 
general underſtanding being of calendar months in caſes of this 
nature. So the defendant bad a verdic, lars pro de- 
fendente, 


M Moreland ver /. Bennett. 
> In Middleſex, Coram Raymond, Chief Juſtice. 


Haan intereſt TO a bond of thirty years ſtanding, the defendant pleaded 
ald bond ſolvit ad diem, and relied upon the preſumption : the 
After 74 GY, plaintiff in anſwer could only prove payment of intereſt two 
nay hork pay years after the time mentioned in the condition, but gave no 
2 evidence of any receipt or demand for twenty-eight years paſt. 
The chief juſtice was of opinion, that this plea of payment at 
the day, was to be taken as ſtrictly in this caſe, which went 
only upon the preſumption, as in any other caſe ; and the 
Plaintiff having falfified the plea, by thewing a payment of 
intereſt two years after, it was not enough to ſay the other 
twenty- eight years were enough to let in the preſumption ; 
becauſe to take advantage of that, the defendant ſhould have 
pleaded upon the act for amendment of the law, that he paid 
the money after the day, in which caſe it would have been 


with _ upon this evidence. 


Dominus Rex ver/. Fox. Ibidem. 


aying a Wager N an indictment for an aſſault, it was proved, that the 


25 "i _ proſecutor had laid a wager, that he ſhould convict the 


Wingels. 3 Lev, defendant. And the chief juſtice held him to be a good wit- 


El.; Nod. Neſs for the King, though it might go to his credit. 
"PB 1 Fowler ver ſ. Sir Thomas Samwell. 
90 | | At Guildhall coram Raymond C. F. * 
| r Wn: OWLE R being the ſurviving partner of Niceols, 


ndition ſub- brought an action upon the following note, and likewiſc 


ſequent, dere F an W 4 received and bor. 
mut be an en- 8 e © rowed 
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& rowed of Richard Niccols and co. 4500/. which I promiſe a0 perform- 


< to repa with intereſt, on his transferring to me or order the eve 00 
e 550/. South-Sea ſtock.” The tender of ſtock was proved recover on a 
to be after the death of Niccols. And the chief juſtice was of 82<r91 indebi- 
opinion, that it being tied up to a tender by Niccols 0 W 
had time during life, if not haſtened by requeſt) no tender 

after his death could make this an abſolute debt recoverable 
upon an indebitatus aſſumpſit: but the plaintiff muſt go upon 
the ſpecial count. Strange pro quer”. F e 0k 


Grammer et al ver, Nixon. i 
At Guildhall coram Eyre C. F. 


Goldſmith's apprentice ſold an ingot of gold and ſilver Mager liable 
upon a ſpecial warranty that it was of the ſame value per for fraud ot ap- 
ounce with an eſſay then ſhewn. Upon the evidence it ap- Penlice. 
red he had forged the eſſay, and that the ingot was made 
out of a lodger's plate, which he had ſtolen. And the chief 
juſtice held the maſter was anſwerable in this caſe. Strang. 


Pre def”, . 
ö , 
| Burnaby's caſe. 


In Canc. coram Domino King. 


OMS and Allen having recovered judgment againſt He who has the 
1 him, he was ſurrendered by his bail, and then charged oy won” 
in execution; after which the plaintiffs in that action prefer ion oh 
their petition to the lord chancellor, as creditors, for a com- creditor. 
miſſion of bankruptcy, which iſſued ; but was ſuperſeded 

upon the bankrupt's petition, the chancellor being of opinion, 

that the body of the debtor being in execution, it was a ſatis- 

faction of the debt in point of law, ſo that they were not 


creditors, who could petition, Strange pro creditoribus. 


The Duke of Somerſet verſ. France et al'. [ 654 } 


'P ON the death of her grace the dutcheſs of Somerſet, Tenant for life 

| the duke her huſband claimed a general fine of the v7 ; 3 
ſeveral cuſtomary tenants of the ſeveral manors of Cocker- manor, is in- 
mouth, &c.. in the county of Cumberland, which were the titled to a gene- 
inheritance of the dutcheſs. And the duke having aſſeſſed en 
their fines, and the tenants having refuſed to pay them, ans 3 


the duke brought his bill in the court of chancery, to eſta- nor, upon the 
death of the laſt 


bliſh his right to theſe fines, as next admitting lord. admitting lord. 
The bill ſet; forth that Jocelyn Earl of Northumberland 
was ſeiſed of the ſaid manors in fee, and that upon his death 


they deſcended to his daughter and heir the lady Elizabeth, 
* Say who 
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| who afterwards was married to the duke of Somerſet, and 
that upon ſuch marriage ſhe levied a fine of the ſaid manors, 
to the uſe of herſelf for life, remainder to the duke for life, 
remainder to their firſt and every other ſon in tail, with other 
remainders over, That upon the marriage of Lord Hert- 
ford, who was the eldeſt ſon and heir of the ſaid duke and 
dutcheſs, recoveries were ſuffered of the ſaid manors, to the 
uſe of the dutcheſs for her life, remainder to the duke for 
his life, remainder to the Lord Hertford in tail, with other 
remainders over. Then the bill ſet forth, that it was the 
cuſtom of theſe ſeyeral manors, for the lord or lady thereof 
for the time being to admit the ſeveral tenants of the manors 
to their reſpective eſtates, and that by virtue of ſuch admit- 
tance the ſeveral, tenants had a right to hold their reſpective - 
eſtates, during the joint lives of ſuch tenant and ſuch admit- 
ting lord or lady. That in conſideration of ſuch admittances 

General fine, from the lord, the tenants have time out of mind reſpectivel 
n een paid to ſuch admitting lord a fine or greſſum, which hath been 
ing of the word generally aſſeſſed by the lord's ſteward at a court held for that 
greſſum, vide purpoſe, called the court of dimiſſions. And that thele fines or 
* 1 greſſums are called the general fines, and are due to the next 
Spelm. Glo, ſucceeding lord upon the death of the laſt admitting lord; by 
263, 269. whoſe death there is a general determination of the eſtates of 
the tenants. That there are likewiſe other fines, which by 
Dropping God, the cuſtom are due to the lord from theſe tenants ; and thoſe 
EY: | axe, where the tenant dies, then his heir, who has a right to 
be admitted to his father's eftate, is obliged to pay the lord a 
fine for ſuch admittance, And where this tenant aliens his 
eſtate, the lord upon the admiſſion of the alienee, has a right 
to a fine ; and theſe fines which thus happen upon the death 
or alienation of the tenant are called dropping fines. | 


The fines the duke demanded by this bill, were the gene- 

6 ral fines, which he inſiſted were due to him as next admitting 
[ 55 ] lord, upon the death of his lady, the dutcheſs of Somerſet. 
And the bill fet forth, that the dutcheſs being the yy theſe 

manors, and having married the duke, a court of dimiſſions 

was held in the names of the ſaid duke and dutcheſs, in order 

to grant the tenants new eſtates, their former having been de- 
termined by the death of Ear] Jocelyn : and at fuch court, 
admittances were granted to the ſeveral tenants, habendum at 

the will of the lord, according to the euſtom of the ſaid ma- 

nors, during the joint lives of the ſaid dutcheſs and the faid 
tenant. That the defendants (being tenants of the ſaid 
manors) held their eſtates under ſuch admittances, till the 

geath of the faid dutcheſs; and that ſhe being dead, the duke 
became lord of the ſaid manors, and the tenants eſtates being 


determined by the death of the -dytchels, their een e 
* | being 
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being oy for their joint lives, the duke, as next admitting 
Jord, had a right to a general fine. And the bill ſet forth, 
that the duke, in purſuance of this right, had called proper 
courts, and had regularly aſſeſſed the defendants fines ; and 
that ſeveral of the tenants of theſe manors had ſubmitted to pay 
their ſaid fines ; but that the defendants, with ſeveral others, 
had refuſed, under a pretence that a general fine was not due 
to the duke, but was to be paid to the heir after his death. 
The bill therefore prayed that the duke's title to theſe general 
fines might be eſtabliſhed. 


The defendants in their anſwer admitted the ſeveral alle- Anſwer, 
pations in the bill, and that the duke was intitled to be te- 
nant by the courteſy. They inſiſted that the fines which they 
were obliged to pay, were known and aſcertained by cuſtom, 
and that the lord was bound by ſuch cuſtom, and could not, 
without their being parties, create any eſtate to a ſtranger, 
which would ſubject them to any extraordinary fines. They 
inſiſted, that by the cuſtom of theſe manors a lord who was 
tenant by the courteſy, or lady tenant in dower, had no right 
to a general fine ; and that they were only obliged to pay a 
general fine to the lord who comes in by deſcent, or to him 
that comes in, in loco hezredis. They inſiſted that although 
the duke was become tenant for life of theſe manors by the 
dutcheſs's death, yet no fine was due to him; for if he had 
been tenant by the courteſy, no fine would have been due, 
and his claiming by ſettlement cannot better his caſe; for 
then ĩt would be in the power of the lords of ſuch manors to 
multiply the tenants fines, and greatly burthen their eſtates, 
if every ſuch lord who hath an intervening eſtate by ſettlement 
hMould be intitled to a general fine. 
Upon the 1ith of June 1725, this cauſe came to be heard 
before the lord chancellor King. 
Serjeant Pengelly, and Yorke attorney- general, argued for 6564 
the duke, that the duke by this ſettlement was a purchaſer, 
and ſtood in loco bæredis : that the tenants” having accepted 
admittances to hold during the life of the tenant and the life 
of the dutcheſs, and the dutcheſs being dead, their eſtates 
were neceſſarily determined; and the fines being by cuſtom 
due to the next admitting lord, and the duke of Somerſet be- 
ing ſuch lord, the fines were undoubtedly due to him, and 
there was no pretence that the payment of them ſhould be 
poſtponed : nor is this any wrong or hardſhip upon the te- 
namts, for this was a juſt and honeſt ſettlement, made wWith- 
out the leaſt appearance of fraud, and upon the moſt valuable 
conſideration in the law: nor is it any inconvenience to the 
tehants, for their eſtates will ſtill depend upon the life of the 
3 402 lord, 
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lord; who admits them; and the life of a tenant for life is as 
good as the life of a tenant in fee. It is in proof from ſeveral 
of our depoſitions, that tenants in dower, and tenants by the 
courteſy, have admitted in ſuch caſes, and. have received ge- 
neral fines ; and theſe inſtances determine the - preſent queſ- 
tion, and prove that the duke hath an unqueſtionable right 
to the fines which he demands. 


MWearg, ſolicitor-general, for the defendants argued, that 
the payment of theſe fines depends entirely upon the cuſtoms 
of theſe manors : and though the tenants eſtates ſhould be 
determined by the death of the dutcheſs, yet it does not ne- 
ceſſarily follow from thence that the duke is intitled to a ge- 

» neral fine, unleſs there be a cuſtom to ſupport his claim. 
Theſe fines were originally payable only to the heir, or a pur- 
chaſer, and were paid in nature of a relief, We have many 
inſtances in our depoſitions, where tenants in dower and te- 
nants by the courteſy have demanded theſe fines, and the 
tenants have refuſed to pay them ; and it is the received no- 
tion throughout all the counties where theſe ſort of cuſto- 
mary eſtates prevail, that only the heir who comes in by de- 
ſcent, and he who comes in in loco heredis, are intitled to a 
general fine. e RT 


This ſettlement which the duke claims by does not alter 
the nature of his eſtate ; it is only a life eſtate, and what the 
law would have given him; it does not enlarge his eſtate, 
but only exempts him from being puniſhed for waſte. The 
tenants are ſtrangers to this ſettlement, and are not at all con- 
cluded by it, and it muſt be conſidered as a fraud upon them, 
if it was intended to create ſuch an eſtate in the duke, as 
would neceſſarily multiply their fines and increaſe the burthen 

upon their eſtates, ' Cty 


We admit that dropping fines have been paid to tenants in 
dower and tenants by the courteſy ; but no argument can be 
L 657 ] drawn from thence, that they are intitled to a general fine, 
and if the rule that every admitting lord is intitled to a general 
fine ſhould prevail, then tenants for years of thoſe manors, who 
are domini pro texmpore, would be intitled ; and the conſe- 
quence of that would be, that ſhort leaſes of theſe manors 
might be made, and the tenants be thereby oppreſſed by fre- 
quent and extravagant fines. | WO. on 


But what the defendants chiefly inſiſt upon is, that there 
is no cuſtom in any of theſe manors, or in any other manor 
of the ſame tenure, which can ſupport the duke's demand of 
a general fine; yet as the depoſitions contain contrariety of 

_ evidence upon this point, the faireſt way of determining this 

nll EWA, . queſtion 


0 
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queſtion ſeems to be, by directing an iſſue, in which this 
cuſtom and the duke's right may be tried. 

King Lord Chancellor, The firſt queſtion ariſes upon the 
determination of the tenants eſtates ; and they were undoubt- 
edly determined upon the death of the dutcheſs of Somerſet ; 
for the grants or admittances being to each tenant to hold 
for his life and the life of the dutcheſs, the eſtate of each te- 
nant 4s neceſſarily determined by her death. | 


The next and principal queſtion is, Whether a fine is due 
to the duke from his tenants upon the death of his dutcheſs ? 
And in the reſolving this queſtion it is firſt to be conſidered, 
upon what account theſe general fines become due: now it 
appears from the nature of theſe admittances, that upon the 


death of the laſt admitting lord, all the eſtates of the tenants, 


which are held under his admittances, are determined; and 
their eſtates being fo determined, it is neceſſary for the te- 
nants, before they can have any new eſtate, to have a regrant 
from the ſucceeding and next admitting lord ; which regrant 
they have a right to, and that right gives their eſtates the de- 
nomination of tenant-right . From hence it appears, 
that the fines which are paid, are paid upon account of the 
admiſſion to the new eſtate ; and therefore that lord who hath 
a right to admit, hath a right to the fines ; the lord grants 
the tenant a new eſtate, and in conſideration of that, a 
fine becomes due to him from the tenant. The only queſ- 
tion then ſeems to be, Whether the duke hath a right to ad- 
mit? And the tenants ſeem to agree that he has; for they 
allow that if a particular tenant dies, the duke upon the ad- 
miſſion of his heir, is intitled to a dropping fine: now how 


can the duke. be intitled to this dropping fine, if he be not 


the admitting lord ? And if he hath a power to admit, and 
hath a right to a fine upon the determination of a' particular 
eſtate by the death of a particular tenant, Why hath he not 
an equal power to admit, and an equal right to his fines, upon 
the determination of the tenants eſtates in general by the death 
of the laſt admitting lord? It is very extraordinary to allow 
it in the one caſe, and not in the other: if a particular tenant 
dies, his eſtate is determined, and his heir muſt pay a fine to 
the duke ; yet if the laſt admitting lord dies, all the eſtates of 
the tenants are determined, and yet the duke hath no right 
to à fine. 3s | 

It hath been objected, that this is multiplying the fines of 
the tenants, and ſubjecung them to frequent burthens of this 
kind. But where is the inconveniency to the tenants ? they 
are ſtill to hold during their own lives, and the life of the 
lord who admits them; and that is the very tenure of their 


eſtate; 
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eftates : nay, if a leſſee for years, or any other dominus pro 
tempore ſhould admit them, their eſtates would be good, ac- 
cording to theſe admittances, during their' own lives and the 
life of ſuch lord; and the determination of the lord's eſtate 
would have no influence upon theirs. Indeed if there ſhould 
appear to be any fraud or contrivance in a ſettlement of this 
kind, by putting in a number of lives ſucceſſively, on pur- 


poſe to multiply the fines of the tenants; this court would 


mary manors 
diſallowed as 
witneſſes. 


[ 659 
It was allowed 
as evidence 


againſt the de- 
fendants, that 


ſubmitted and 
paid. 


Lords of cuſto- 


undoubtedly interpoſe in ſuch caſe, and relieve them; but in 


the preſent caſe nothing of that kind can be pretended, 


Theſe are my prefent thoughts upon this queſtion : but as 
the counſel for the defendants have inſiſted * having an 
iſſue tried, I readily agree to it. 


And this being agreed to by the counſel for the duke, an 
iſſue was directed to Fe tried at the bar of the court of King's 
Bench by a jury of Middleſex ; which iſſue was this, vz. 
Whether a general fine was due to the duke of Somerſet from 
the tenants of the manors of Cockermouth, &c. as next ad- 
mitting lord, upon the death of the dutcheſs of Somerſet ? 


And in the beginning of this term, this iſſue was accord- 
ingly tried before Raymond chief juſtice, Mr. juſtice For- 
teſcue, and Mr. juſtice Reynolds, (Mr. juſtice Powys being 
abſent). 


Upon the trial three points came in queſtion i in relation to 
evidence: 


1. Whether lords of other cuſtomary manors ſhould be 
allowed as witneſſes? And it was reſolved that they ſhould 
not, becauſe the preſent queſtion concerned the right of lords 
of ſuch manors, who came in by ſettlement to their fines ; 
and therefore they had a plain intereſt in the event of the cauſe. 


2. The ſecond queſtion aroſe upon this; the plaintiff's 
counſel offered to give in evidence, that ſeveral other tenants 
who hold of the manors in queſtion, under the ſame tenure 
as the preſent defendants, had ſubmitted and paid their fines 


other tenant had to the duke: and this evidence was oppoſed by the counſel of 


the defendants, who inſiſted, that What was done by other 
tenants could not be given in evidence againſt them, for they 
were ſtrangers to the defendants, and had ſubmitted ſince the 
ſuit was commenced. It was ſaid, that even if verdict had 
been recovered againſt the other tenants, it could not be 
given in evidence againſt the preſent defendants, much leſs 
a matter in pais, Which was ſo recent, that it could be Mn no 


manner of weight. 


To this it was anſwered, that it being a cuſtotn which Was 


now trying, it was very proper to give in evidence the acts 


and 
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and uſages of the tenants of the ſame manors. And the caſe Carthew 181. 


of the city of London v. Clarke in this court, before Holt 
chief juſtice, was cited, where (it was ſaid) verdicts againſt 
former defendants, Who were in the like circumſtances as the 
then defendants, were permitted to be given in evidence. Soin 
the caſe of toll, where actions are brought for not paying it, 
the plaintiff is always allowed ta give in evidence payment by 
others; unleſs it be made appear that ſuch payment was by 


colluſion. So in the caſe of modus's this kind of evidence is 
always allowed, | 


The court held, that they never knew this kind- of evi- 
dence denied ; and the weight of it, and the recency of the 
fact, were circumſtances entirely proper for the jury: ſo the 
plaintiff was allowed to give the evidence he offered. 


653 I 


3. The third point was the moſt material, and that aroſe Cuſtoms of 


upon the plaintiff's offering to give in evidence ſeveral in- 


ſtances of fines being paid in like caſes, to lords of other 
manors, 


This was oppoſed by the ſolicitor- general for the defen- 
dants, who inſiſted, that this kind of evidence could not be 
given; for the cuſtom which was now in diſpute, was uſed 
and confined to the manors in queſtion; and therefore no 
cuſtom which prevailed in other manors, could be any ways 
applicable to the particular cuſtom now in diſpute. Cuſtoms 
are different in different manors, and it would be of the worſt 
conſequence, and create the utmoſt confuſion, if the cuſtom 
of one manor ſhould be allowed in proof to ſupport the cuſ- 
tom of another manor. Cuſtoms of particular manors are in 
their nature diſtinct; but if this fort of evidence ſhould be 
allowed, the cuſtoms of all manors muſt become the ſame z 
in ſome manors heriots are paid, in ſome not; in ſome the 
fines are certain, in ſome arbitrary; But becauſe a heriot is 

id in the manor of A. is it therefore any reaſon that a 
— muſt be paid in the manor of B? Certainly no; for 
the cuſtom of one manor can by no means be concluſive up- 
on another manor ; becauſe each manor hath its particular 
cuſtoms, and they have no relation to one another, but by 
accident, Each manor hath its own cuſtoms, and the validity 
of thoſe cuſtoms muſt depend upon their own ſtrength, with- 
out having any aſſiſtance from the cuſtorns which prevail in 
other manors. | 


Serjeant Wynne of the fame ſide faid, that it had been the 


conſtant practice on the northern circuit, where queſtions of 


this kind frequently aroſe, always to diſallow of this ſort of 
evidence; and he cited a caſe, in which Mr. juſtice Reynolds 
ruled it ſo, the laſt aſſizes at Carliſle, g 


Segen 


other manorz 
given in evi- 
dence. 
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Serjeant Pengelly contra. The evidence we offer is in order 


to ſhew the uniformity of the cuſtoms of theſe kinds of ma- 
© Hors in general, throughout the whole county, We do not 
_ fay, that becauſe there is ſuch a cuſtom in dne manor, that 
there muſt therefore neceſſarily be the ſame cuftom in another; 


no, we are only attempting to explain the nature and tenure 
of theſe cuſtomary eſtates, and are going to ſhew, that where. 
ever theſe ſort of eſtates prevail, the lords who have been te- 
nants for life of ſuch mariors, have always, without any con- 
troyerſy, received their general fines : and this muſt certainly 
be very proper evidence in the preſent queſtion : it will prove, 
that it is the nature of theſe eſtates in all places where they 
_ prevail, to be ſubject to the payment of fines in like cafes, 
and that it is the undoubted privilege of like lords to be in- 
titled to them. If there ſhould be a queſtion, whether a 
copyhold can be entailed ; the party would have liberty to 
give in evidence the cuſtom of entailing in other manors. But 
hope the court will have no difficulty in allowing this fort 
of evidence, ſince this very queſtion hath been already deter- 
mined upon a folemn trial at bar between Chapman and At- 
kinſon, Mich. 24 Car. 2. B. R. 3 Keb. go. where the quei- 
tion was, Whether a general fine was due to an infant fuc- 


ceeding lord, during his minority? And upon the trial of 


this iſſue, the defendants gave in evidence, that other manors 
adjoining had the ſame cuſtom, not to pay to the lord till he 
was of full age; and the book ſays, that the court held this 
evidence to be good. | | 


 Attorney-general of the ſame fide. The preſent queſtion 
concerns the nature of cuſtomary eſtates in general, and this 
is a tenure by which the greateſt part of the eſtates in the 
northern counties are held : it is not the cuſtom of theſe par- 
ticular manors which the preſent queſtion is confined to, but 
the queſtion relates to theſe eſtates in general, and therefore 
it is very proper to examine into the tenure and nature of 


| theſe eſtates in all other places where they prevail. The iſſue 


'which-is to be tried is not whether there is ſuch a cuſtom in 
theſe particular manors ; but whether the duke of Somerſet, as 
next admitting lord, hath a right to theſe fines ; ſo that the 
Tight is the thing in queſtion ; and to prove that he hath a 
Tight, we are going to ſhew, that it is the nature of theſe 
eſtates to be ſubje& to a general fine in ſuch cafes. If any 
diſpute ſhould ariſe about gave/kind lands which lie out of the 
county of Kent (as ſome lands of that tenure do), Can it be 


pretended that the party would not be admitted, in that caſe, 


tom of tenant- right eſtates, 


to examine into the cuſtom of gavelſind in general? And it 

is no more than we contend for in the preſent caſe; we on 

dleſite that we may give evidence of what is the general cuſ- 
Þ Lutwyche 


— 


: 
; 


were of counſel with the duke, agreed with him 
the caſe of Relf, which was tried ſome years ago at Carliſle, 


| Micnatimas Tex 12080; 
Lutwyche of the ſame ſide. I have gone the northern 


eircuit many years, and I have always obſerved. it to be the 
125 to allow this ſort of evidence (and in this Bootle and 


azakerley, who had gone the ſame circuit ny years, and 
He cited 


and was thus: A. was lord of a manor, and was the laſt ge- 


neral admitting lord, and ſold the manor to B. afterwards C. 
one of the cuſtomary tenants of the ſaid manor, died, and B. 


admitted his heir; then A. who was the laſt general admit- 
ting lord, died; and B. demanded a fine of the heir of C. 


and upon the heir's tefuſing to pay it, B. brought his action 
againſt him to recover it; and upon the trial B. was permitted 
to give evidence of what was the cuſtom of other manors 
throughout the county. 

Raymond Chief Juſtice. I have always looked upon it as a 
ſettled principle in the law, that the cuſtoms of one manor 
- ſhall not be given in evidence to explain the cuſtom of another 


manor ; for if this kind of evidence ſhould be allowed, the 
conſequence ſeems to be, that it would let in the cuſtom of 
one manor into another, and in time bring the cuſtoms of all 
manors to be the fame. I ſhould readily admit that this evi- 


- dence might be allowed, if the cuſtoms of tenant-right eſtates 


were the ſame in all manors ; but it is plain that the cuſtoms 
of theſe eſtates are different in different manars : for theſe 
reaſons I am inclined in my own private opinion, to diſallow 
the evidence which is now offered : but upon the authority 


of the caſe in Keble, and upon the credit of the gentlemen 
who go the northern circuit, and affirm that it has been the 


conſtant practice to allow this kind of evidence there, I muſt 


_ ſubmit, though againſt my own opinion. 


Forteſcue Juſtice. I think the evidence which is offered 
ought to be allowed; there is a great difference betwixt the 
cuſtom of a manor, and the tenure of a manor ; and the 
queſtion which we are now trying merely concerns the tenure 


of the plaintiff *'s. manors ; therefore it is very proper to en- 


quire, what are the qualities which attend other eſtates, which 
are held by the ſame tenure. And it muſt give great ſatis- 
faction to thoſe. who are to try the preſent queſtion, to know 


how far this quality of paying fines in like cafes, has atten- 


. ded the like tenure. in other manors. I think the caſe in Ke- 


= 


ble is a plain authority, and we muſt follow precedents. 


Reynolds Juſtice. I have been always of opinion, that 
the cuſtoms of one manor could not be made uſe of to in- 


fluence the euſtoms of another. And ſo it has always been 
held in caſes where the diſpute is concerning the intailing of a 
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a copyhold; where the cuſtoms of adjoining manors are never 
allowed, as evidence to ſupport the cuſtom of the particular 

' manor in queſtion. But upon the authority of the caſe 

N.B.Tt was Which has been cited, and upon what has been affirmed by 
inteaded to ſend the gentlemen at the bar, I ſubmit that the evidence that is 


down to C. B. offered ſhall be allowed, though it is contrary to the notion I 


for their opi- | 1. TRY 
nions, but they have always had of the rules of evidence. 


* were up; bow- Upon this, the plaintiff proceeded to give evidence of the 


ever upon put- 
ting the cafe to. cuſtoms of other manors. 


Rem andthe And after a long examination of witneſſes in relation to 
3 they the cuſtoms, and what had happened in other manors, viz. 
were all of opt. that tenants in dower, jointureſſes, and tenants for life b 

—_— Jutge . ſettlements, had had general fines paid to them by their te- 
me) that the nants; the jury, by the direction of the court, brought in a 
evidence of o- verdict for the plaintiff the duke of Somerſet. 


ther manors . | - 
| ſhould not have And at the end of this term, the cauſe came on again be- 


been allowed, fore the lord chancellor, who decreed the tenants to pay their 


_ Ry ines, and gave the duke his coſts, 
known it. | ; 
[ 663] Dominus Rex verſ. Collingburne. 


3 8 HIS was an order of ſeſſions made at Hicks's Hall, for 


Who isa free. | the diſcharge of an apprentice to a freeman of the city 

man of the city of London, and who was bound and inrolled there : and the 

- 8 order being removed hither, there were theſe exceptions taken 
. is | | 4 


and inrolled to it. 


there, then 8% x. That the apprentice was bound and inrolled in London. 
— jus. Agr 2. Not bound by the juſtices. 3. Not a trade within the 


Middleſex, The ſtatute, he being a glazier. 
Juſtices of the 


Peace forthe To theſe exceptions it was anſwered, that the clauſe of the 

county may dil. ſtatute 5 Eliz. c. 4. F. 35. enacts, That if any maſter ſhall 

charge ime ec miſuſe his 2 rentice, he ſhall repair unto one juſtice of 
L. Raym. 1410. PP : 

“ the peace where he dwelleth,” c. And F. 40. provides, 

That the cuſtoms of London and Norwich ſhall be faved.” 

Set. 35. has always received a large conſtruction in favour of 

the juriſdiction of juſtices, for though upon the maſter's 

complaint no power is given to the juſtices to diſcharge, yet 

in 21 Car. 2. 1 Saund. 313. 1 Vent. 175. Hawkſworth and 

_ Hillarie's cafe, it is held, that it was reaſonable, and within the 

intent of the ſtatute, that an apprentice ſhould be diſcharged 

from an ill maſter, as well as a maſter ſhould be diſcharged 

from an ill apprentice; and in x Mod. Wilkins v. Edwards, 
there is the ſame point, and in 1 Vent. 174. . 

I. The firſt and principal queſtion is, Whether the court of 

ſeſſions at Hicks's Hall have any juriſdiction to diſcharge an 

f | | | apprentice 
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apprentice to a freeman of London; or whether he is not to 


be diſcharged only by the mayor's court? It is found that 
the apprentice. lived with his maſter out of the city of Lon- 


don, and within the juriſdiction of the juſtices of Mid- 


dleſex. . 


To this exception it was anſwered, that the ſtatute does not 


regard where the binding or inrolling is, but gives the juriſ- 


diction expreſsly to the juſtices of peace where the maſter 
lives ; and if this did not belong to the juſtices of Middleſex, 


where the maſter lives, there would be a failure of juſtice ; | 
for neither the chamberlain, or any other ny magiſtrate, have 


power to compel the maſter's appearance before them. 


28. To the ſecond exception it was faid, that it was imma- 
terial, where the apprentice was bound, for the ſame reaſon. 


3. And to the third exception it was ſaid, that formerly in- 
deed it was a doubt, whether the ſtatute did extend to all 
trades; but of late it hath been ſettled and agreed, that it 
does. Salk. 471. Palm. 526. 2 Keb. 822. Rex v. Taun- 
ton, Hil. 6 Geo. 


The court affirmed the order of diſcharge, and ſaid they 


would not take away the juriſdiction of the mayor's court, 


but only give a concurrent juriſdiction to the juſtices of the 
peace for the county. And it would be very inconvenient, 
to have apprentices to a freeman of London, who are bound 
there, and who live in diſtant countries, obliged to come up 


[ 664“ 


to the mavor's court to get themſelves diſcharged : and the 


words of the ſtatute are very plain; for they give the juriſ- 
diction to the juſtices where the apprentice lives, 


Cheval ver. Nichols. In Scaccario, 


ON John Hall was poſſeſſed of a term for years in cer- 
tain lands lying in the county of Middleſex, and granted 
an annuity of 40l. to the plaintiff, to be iſſuing out of the 
lands. The defendant being concerned for this Hall in the 
management of fome of his affairs, knew that Hall had 
granted this annuity to the plaintiff, and had ſeen the deed, 
and paid him part of the annuity upon Hall's account: after- 
wards Hall purchaſes the reverſion of theſe lands, and then 
the defendant purchaſes the term and the reverſion of Hall. 
Hall dies, and the defendant refuſed to pay the plaintiff his 
annuity, . becauſe the deed by which Hall had granted it was 


Annuitygranted 


out of lands ly- 


ing in Middle- 
ſex; A. hath 
notice of this 
grant, and then 
purchaſes the 
inheritance of 
the lands: the 
grantee ſhall 
have hisannuit 
againſt A. tho? 
his grant was 
not regiſtered. 


not regiſtered according to the ſtatute 7 Ann. c. 20. which re- 


quires that all deeds or conveyances of, and all incumbrances 


upon, lands lying in the county of Middleſex, thall be re- 
giſtered within ſuch a time at the office; otherwiſe every ſuch 
conveyance ſhall be void agai 


any ſubſequent purchaſer for 
4 1 a valu- 


An heir hath 
lands by heredi- 
tary deſcent, yet 
he ſhall not be 
liable for the 
debt of his an- 
ceſtor any ſur- 
ther than the 
Value of the 


lands deſcend- 


ed. 


of 
base f 


tu> c 


. * en 1 
925001 . i 


« 
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2 0 7 e The defendant therefore fr. jog 


| man knows of his own knowledge that there is a or incum- 
brance, and notwithſtanding that knowledge will be a pur- 


chaſer, the ſtatute was never intended to relieve ſuch, though 
the firſt incumbrance was not regiſtered : for where man 
purchaſes with notice of a prior incumbrance, he purchaſes 


with an Ill conſcience ; and in a court of equity his ene 
ſhall never be eſtabliſhed. 


n they decreed the plaintiff his annuity, and the 


Buckley verſ, Nightingale. In G. B. 


* H E plaintiff as adminiſtrator of the goods and chattels 


of Joan Terry widow deceaſed, which were unadminiſter- 
ed by John Terry deceaſed, who was the executor of the 
ſaid Joan, brought an action of debt againſt the defendant as 
ſon and heir of Matthew Nightingale deceaſed; upon a bond 
executed by the ſaid Matthew the father; for the payment of 
200. to the ſaid Joan, The defendant pleads, and admi 15 


that he is ſon and heir of the ſaid Matthew (the obligor,) b 
tl: A ** that the ſaid obligor his father in his leine was ſeiſed 


a meſſuage of tenement called Pryors, and in conſideration 


of the ſum of zool., demiſed the ſame to J. S. for ninety- 
nine years, reſerving only a pepper corn yearly rent; and 


that the faid defendant hath not any lands or tenements by 


huereditary deſcent, nor hath he ad diem impetrationis breuis 
. -originttis pred, or at any time after, except the, 
of the faid meſſuage and tenement, and one meſſuage and 


three roods of land in R. being together of the value of 300/. 
and no more: and then he ſets forth, that the obligor bis fa- 


ther, in his lifetime, before his entering into the ſaid bond 
upon which this action was brought, did become bound to one 


Thomas Poole in 1201, which laſt bond at the time of his 
death was in full force and undiſcharged ; and then goes on 


ant ſets forth in like manner three other bonds, each for the 
ſum of 2661. in which his ſaid father was bound to three 


other perſons ; any ſhe ws that he died and left the faid. bonds 
dan e lin in Fall Gorge and views; then the . 


"29987! 0 


reverſion ä 
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gint ſays, that long ante impetrationem brevis originalis pred', 
of the plaintiff, viz. upon the firſt of Tune 1720, he, the 
defendant, agreed with the ſeveral perſons aforeſaid to whom 
his father was bound, to pay them the ſeveral ſums aforeſaid, 
which in the whole amounted to 6007. which he avers is more 
than cke value of the ſaid meſſuage and tenement and lands 
in R. and the reverſion; et petit judicium fi ipſt ut filius et 
heres ipſius Matthei patris de debito pred virtute ſeripti pred? 
onerari delaut, &c. and then avers that the faid Joan Te 
in her lifetime refuſed to accept, in ſatisfaction of her ſaid 
debt, her proportion of the ſaid ſum from the defendant to- 


gether with the reſt of the ſaid creditors. To this plea the 
plaintiff demurred. 


And upon argument the whole court were of opinion, that 
the defendant's plea was good; for though it was the defen- 
dant's debt becauſe his anceſtor had bound him, yet he is lia- 
ble no further than to the value of the land deſcended ; and 
as ſoon as he has paid his anceſtor's debts to the value of the 
land, he ſhall hold the land diſcharged. Otherwiſe he might 666 
be chargeable ad infinitum. The caſes which were cited in 
the argument were 20 H. 7. 5. 6. Kielw. 62, 63, 64. 26 H. 
8. 1. Plow. 440. | | 
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Browning ver. Newman, 


At Guildhall, coram Raymond C. J. de B. R. 


HIS was an action upon the caſe for theſe words; Caſe for words 
& You are a thief, and I will prove you fo.” The OT = wy 
plaintiff declared that by reaſon of the defendant's ſpeaking f I. 22 + 
them, one John Merry and divers others, who were his cuſ- veral others; | 
tomers, left off dealing with him in his trade, 9 8 
Upon the trial the plaintiff proved the ſpeaking of the words, admitted to 


and the ſpecial damage as to Merry; and would have gone on brei- ihe lots 
to prove by ſeveral others, that they had likewiſe left off . Par 
dealing with him by reaſon of the defendant's ſpeaking theſe y. 63 
words. | 

But the defendant oppoſed this; becauſe (as he inſiſted) 
he could not be ſuppoſed to be prepared to anſwer ſuch un- 
certain kind of evidence, 


The chief juſtice faid, that in actions for words which 
are not in themſelves actionable, and where the ſpecial damage 
is the git of the action, this ſort of evidence is allowed, tho? 
the particular inſtances of ſuch damages are not ſpecified in 
the declaration: but in actions for words which are in them- 
ſelyes actionable (as the preſent words are), han”: in- 
| : N | LAncey 
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ſtances of ſpecial damage ſhall not be given in evidence, 
unleſs particulariſed in the declaration. And therefore he 
thought the plaintiff could not be allowed to give particular 
inſtances of the loſs of any other other cuſtomer, except Mer - 
But he mv ry. He ſaid that he had known it ruled otherwiſe; but that 


give general 


Feldene of the this was his opinion: however he admitted the plaintiff to 
Joſs of culto- give general evidence of the loſs of cuſtomers. un 
{eres * Garen 1 
Marriot verſe Marriot. In Scaccario. 
After probate of ARRIOT), maſter of the Exchequer of pleas, made 
> hes : — his will, and left his wife executrix and reſiduary le- 
inquire into the gatee. His ſons were plaintiffs in this caſe, and contended, 
e a re- that this deyiſe of the re/iduum was gotten by fraudulent 
perſonal eltate, feans, and by ſurprize. The wife produced the probate of 
the will; and the counſel in behalf of the wife the defendant 
66 ] contended, that the probate of the will was conclufive evi. 
( 97 J dence touching this diſpoſition of the reſiduum, and that a 
K -/ court of equity could not look into the ſame, but that it was 
merely of eccleſiaſtical juriſdiction, and to he determined there. 
And in this queſtion four things were conſidered by the 
court, Firſt, How the Furiſdiction of teſtamentary matters 
ſtood by the civil law. | TO a 


TraQ. Is. The way of authenticating wills in the civil law was firſt 


— 


| gages Job lo. before the prætor, and afterwards before the magi/ter cenſus, 
oy” „for they reckoned wills to be in the nature of judgments or 


* 
* w * 


deciſions that a man himſelf made touching his eſtate. And 
therefore they were {ſhut up with the magiſtrate during the 
life of the perſon, far the quiet and repoſe of the' family, but 
were opened after his deceaſe. They were ſigned by the teſta- 
tor, and ſealed by him, and by the witneſſes, upon a thread, 
and carried in to the pretor - after the death of the party the 
witneſſes were called if living to acknowledge their ſeals ; if 
they were not living, then the ſeals were broke, and the will 
opened, in the preſence of other ſufficient witneſſes ; and the 
will was read and regiſtered, and a copy of it delivered over 
to any perſon that would aſk for the fame. For it was rec- 
| koned as a matter of record, and therefore any perfon might 
Trog. 2 have acceſs to it. For this ſee Digefe. lib. 28. tit. 1. Qui 
1 89. teſtamenta facere poſſunt, et quemadmidum teflamenta fiant : 
Ns d Cod. lib. 6. tit, 32. Duemadmedum teſtamenta aperian- 
Tg tur, Cc. When any legacy was diſpoſed of to pious uſes, for 
bn Wes the uſe of the church, or for monaſteries, or for the poor, 
« the biſhops were to ſue for the ſame, and ſee to the admini- 
ſtration thereof. This appears by the Code, lib. 1. tit. 3: legs 
43.6. neceſarium, & 7. F 8,and$ 9 5 e 
$2527 > 


Upon 
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Upon this the biſhop began to intermeddle with the pro- 
bate of wills, which was a temporal authority. But this Fuſ- 

tinian would not endure, and therefore in his Code he puts 

the law againſt the biſhop's probate of wills before the laws 

herein before-mentioned : and it is afterwards faid, | eodem 
tit. leg. 41. | Repetita promulgatione, non ſolum judices quo- 
rumlibet tribunalium, verum etiam 2 eccleſiarum huj us 
: alme urbis, quos turpiſſimum inſinuandi ultimas deficientium 
: voluntates genus irrepſerat, præmonendos efſe cenſemus, ne rem 

attingant, quæ nemini prorſus omnium, ſecundum conſtitutionum 
pPræcepta, præterguam magiſtra cenſus, competit ; abſurdum 

etenim clericis et, immo etiam opprobrioſum, fi peritos ſe ve- 
. tint \ oftendere] diſceptationum efſe forenſium : temeratoribus © 
bujus ſanctionis pena quinquaginta librarum auri feriendis : ; 
datum x11. Kal. Dec. C. P. Juſtinano A. II. et Opiliano 

Coss. Dxx111T. Thus things ſtood by the civil law. 


We come now, in the ſecond place, to conſider how things [ 668 ] 
ſtood by the canon law. The popes, as their power increaſed, 8 
endeavoured to get the juriſdiction over teſtaments; and this 

appears by the decretal, ib. 3. fit. 26. c. 6. Si haeredes 
n teftatoris non adimpleverint, ab epiſcopo loci illius omnis Tract. Trafta- 

res quae eis relicta eſt canonice interdicatur, cum fructibus et i 5 

caecteris emolumentis, ut vota defuncti adimpleantur. And VO 

likewiſe Decret. lib, 3. tit. 26. teſtamentis, c. 17. Tua no- 

. bis fraternitas intimavit, quod nonnull; tam religinfi quam 

clerici ſeculares, aut laici, 7 ray et alia bona quae per ma- 

nus eorum ex teſtamentis decedentiam debent in uſus pios ex- 

pendi, non dubitant aliis uſibus applicare; cum igitur in om- 

nibus pits voluntatibus fit per locorum epiſcopos providendum, 

ut ſecundum defuncti voluntatem univerſa procedant, licet 

etiam a teſtatoribus id contingeret interdici : mandamus qua- 

tenus executores teſtamentorum hij uſmodi, ut bona ipſa fideliter 

et plenarie in uſus praedictos expendant, monitione praemiſſa, 
compellas. SET I 


930 3 
Pope Innocent the Fourth upon this law, fol. 152. ſays, 
that the biſhop may diſpenſe this charity, if there be no exe- 

cutor appointed by the will, and if there be an executor and 
he does not fulfil the will, that then he may take it to himſelf. 
» Decret. lib. 3. de teſtamentis, tit. 26. c. 19. Fohannes clericus 
et P. laicus executores ultimae voluntatis O. clerici ſanctae 
crucis, qui venerabilibus et piis locts de bonts ſuts in ultima 
voluntate legavit, mandans inſuper ſatisfiert creditoribus per 
eoſdem, poſt mandatum ſuſceptum per diœceſanum cogi debent 
teſtatoris explere ultimam voluntatem. Vide Innocent. in len 


en 153. „ , | > 
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Pon. to. 4. ſo. Panormitun upon the law, Si haeredes, ſays, that this mat- 

257. ter of wills, even Where the deviſe is to pious uſes, is mixti 
ori, and that the heir or executor is to have a year's time 
to fulfil the will, before he can be compelled to it by eccle- 


ſiaſtical cenſure. | | 
Pan. to. 4. fo, Upon the law, Tua nobis, Panormitan ſays, that the biſhop 
1716. is to .compel by eceleſiaſtical cenſure the executor to perform 


the will to pious uſes, although the will itſelf ſays, that the 
biſhop was not to intermeddle: for they look upon that as 
an irrational part of the deviſe, which is in itſelf void. 
. WY fo. The laſt chapter, verbo Johannes ; The caſe as Panormitan 
179» 199% ſtates it was, where after debts. paid the reſidue was left to pi- 
ous uſes, and there the biſhop was to compel the payment of 
. debts, and afterwards to ſee the diſpoſition of the reſiduum. 
I do not find that any of the canoniſts pretend, that wills are 
.of- eccleſiaſtical cognizance ſua natura, but only fuch wills as 
were made for pious ' uſes. | | 1 


[ 669 ) ' Lyndwood, 9. 174. verbo approbatis ſays, that juriſdiction 


of the eccleſiaſtical courts touching teſtamentary matters is by 
the cuſtom of England, and not by the eccleſiaſtical law. 


1 We are thirdly to confider upon what foot the eccleſiaſtical 


Laws 69, juriſdiction ſtood by the law of England. In England the 


- biſhop and ſheriff fat together in the county court, as it ap- 
_ " peats by the laws of king Edgar, cap. 5. de comitiis. Cen- 
turiae comitiis quiſque (ut ante praeſeribitur) intereſto op- 
pidana ter guotannis habeantur comitia © celiberrimus autem 
ex omni ſatrapia bis guotannis conventus agatur, cui quidem 
illius duceſis epiſcopus et ſenator inter ſunto, quorum alter jura 
divina, alter humana populo edoceta. Leges Canute. c. 17. de 
comitiis municipalibus. Et ter in anno habeantur- comitia 
municipalia, et duo conuentus provinciales, aut plures etiam, 
ett illis interſit epiſcopus ac ſenator, et ibi ubigus doceatur tam 
jus divinum quam humanum. | 
From theſe laws it plainly appears that the probate of teſta 
ments was in the county courts. William the Conqueror 
vas the firſt that ſeparated the Eccleſiaſtical court from the 
civil. Seldon in his notes upon Eadmerus 167. gives us the 
very charter of ſuch ſeparation. Propterea mando et regia 
authoritate praecipio, ut nullus epiſcopus vel archidiaconus de 
legibus epiſcopalibus amplius in hundred. placita teneat : nec 
| 2 quae ad regimen animarum pertinet, ad judicium ſe- 
cularium hominum adducant. This charter, as Mr. Seldon 


has told us, was recited in a cloſe roll of Richard the Second, 
and then confirmed: but the charter of William the Firſt, 
does not mention matters teſtamentary, or the probate of wills, 
to 
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to be of eccleſiaſtical cognizance. It only ſays, that the cximes 


that were to be proſecuted” pro /alute animde, were to be of 
that cognizance. Conran farts ho B ed ks. 


That which ſeems firſt to have given birth to the eccleGaſti- Mat, Paris fol, 
cal juriſdiction, was the charter of Henry the Firſt : which 56. | 


ſays, Si quis baronum vel hominum meorum infirmabitur, ſic- 


ut ipſe debet vel dare diſpoſuerit pecuniam ſuam, ita datum 


Ne conſedo, quod ſi ipſe pracventus vel armis vel infirmitate 


pecuniam ſuani nec dederit nec dare diſpoſuerit, uxor ſua, fe 


liberi aut parentes et legitimi homines ſui, pro anima tfus 
eadem dividant. This let in the ſeveral canons before men- 
tioned into England: for ſince the perſonal. eſtate to be diſ- 
poſed of for the foul, they looked upon every will to be a diſ- 
| Poſition of the teſtator in a gratuitous or charitable- manner: 
that whateyer was left, was to be diſpoſed of by the executor 
for the good of the ſoul : ſo that all the canons touching cha- 
ritable diſpoſitions were to take place in England. 3+ 


In the time of Richard the Firſt, when he was in confine- 


ment the clergy got a confirmation from him of the eccleſiaſti- 


cal immunities: this is mentioned by Mat. Paris 161. Item 
diſtributio rerum quae in teſtamento relinguuntur authoritate 
eccleſias fiet, nec decima pars ut olim ſubtrahetur : fi quis enim 


fubitanea morte vel quolibet caſu pracoccupatus fuerit, ut de 


rebus ſuis diſponere non paſft diftributio bonorum ejus eccleſi- 
'aftica authoritate fiet. This charter is likewiſe mentioned in 
the ſame terms in Radolphus de Diceto, one of the Decem 
ſeriptores F. 658. And theſe eccleſiaſtical immunities were 
confirmed by the pope, and the confirmation appears in 
"x Vol. Foedera 104. tho' there is no expreſs mention of a teſta- 
mentary juriſdiction. Note alſo it appears by the charter, that 
the king releaſes the tenth, that uſed to be taken on the 
death of the tenant; and henceforward the king and his lords 


only took heriots as an acknowlgedment in lieu of ſuch. 


"decimation, 


From henceforth the Eccleſiaſtical court began to conſider 
2 proper method for the publication of wills; therefore when 
any perſon died, they ſummoned in the executor or next rela- 
tion to take care of his ſoul, and the executor was obliged to bring 

in the will. And both executor and adminiſtrator were obliged 
to bring in an inventory of his goods, and the charges were 
heightened, by the canons, in order to bring every thing 
into the Eccleſiaſtical court; Lyndw. 176. canon of Simon 

Mepham. And it appears by the canon of Stradford, that 
© the reſidue in the Band“ of the executor was to be diſtributed 
5 of good of the ſoul. Lyndw. 178. 4 2 oy canon, 
of Otdbori an inventory was t0 be exhibited, Zyndwv. 107. 
þ WVot. . * avs * iy 4 4 4 exhib 1 N 51 Nathwithe 
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Notwithitanding all this the juriſdiction of the county courts 
ſtill continued, for this was acknowledged to be a matter 
mixti fort, and therefore they could not hinder the county 


_ court trom-proceeding even according to their own canon law 


But in order to get the whole juriſdiction, in the time of 
Richard the Second, as is mentioned by Selden in his notes 
on Eadmerys, they got the right to publiſh the law of Wil- 
lam the-Conqueror, and confirm the ſame ; that no matters 
of ecclefiaftical cognizance ſhould be tranſacted in the county 
courts, this is in the charter of 2 R. 2. Membran. 12. n. 5. 
and is mentioned in Selden's Eadmerus 168. 


From henceforward the clergy had the whole juriſdiQtion 
of wills, becauſe the county court couid not receive the pro- 
bate, and the King's court had never intermeddled with it; for 
by the charter of Rich. 1. herein before-mentioned, and like- 


wiſe by Magna charta, cap. 18. the king had granted the li- 


berty to his on tenants, to diſpoſe of their goods, and there- 


fore the will touching perſonal eſtate never received any ſanc- 
tion in the immediate court of the king. 


This reconciles that caſe in Fitzherbert's Abridgment, tit. 
Teſtament, fol. 148. ſaid by Fairfax, that it was but of late, 
that the church bad the probate of wills, which was by an 
act, I ſuppoſe he muſt mean the confirmation, of Ric. 2. be- 
forementioned, for there is no act of Parliament that gives 
them that probate. And he ſays, that in other countries the 
probate was of temporal cognizance, which Selden notes to 
be true in all countries, except France. And Tremail in 
that caſe aſſerts the uſage of proving wills in courts- -baron, 
which certaialy may be where the e prevails. | 


In 11 H. 7. 12. Fineux aſſerts, that the probate of wills 
did not belong to the ſpiritual court by the eccleſiaſtical law 
but came to them by cuſtom and uſage only : and theſe are 
the foundations on which my Lord Coke in Henſloe's caſe 
9 Rep. fol. 38. concludes, that when the will is proved in 
the Ecelefiaftical court, has executed its authority ; but the 
executors are to ſue in the Temporal courts, to get in the 


eſtate of the deceaſed, 


Fourthly, we are to ſee what have been the ſeveral diſ- 
tinctions in our law touching this Juriſdiction, which will fall 
under five heads, | 


1. That the Spiritual court is the only court now, that has 
authority to receive the probate of wills, and to give a ſanc- 
tion to them; becauſe the juriſdiction of the county court is 


loſt by nonuſage ; ; and ſince Magna charta, cap. 18, the 
King's courts did not intermeddle 'with the goods of a de- 


14 * 


e tenant. But here myſt be | excepted a all coynty-lavon 


13% 
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tat have had probate of wills time out of mind, and have als 
ways continued that uſage. 


2. The ſeal of the Eccleſiaſtical court does authenticate the 
will, for thete the will is to be brought in and proved, And 
therefore the caſe in Raymond 406, 407: is certainly good 
law, that the ſeal of the m—_ cannot be contradicted, 
becauſe if there be no way ir the Temporal courts to prove the 
will relating to chattels, it muſt go on in the Spiritual court, 
and the determination muſt there be final: for the Temporal 
court cannot make a judgment concerning the will contrary 
to what was matte in the Feclefiaftical court; and therefore it 
is certainly good law, that if they ſhew a probate under the 
ſea] of the ordinary, they cannot give in evidence that the 
will was forged, or that the teſtator was nan compos mentis, 
or that another perſon was executor ; but they may give in 
evidence that the ſeal was forged, or that there were bona 
aotabilia,. becauſe that is not in contradiction to the real feal 
of the courts ; but it admits the ſeal, and avoids it. 1 Lev. 
235. Vaughan 207. 1 Shower 293. And ſince the Eccleſi- 
aſtical court has the probate of wills now ſettled by cuſtom, 
the Temporal court cannot prohihit them in their inquiries 
whether the.teſtator was compos mentis or not, or whether the 
will be revoked or not, becauſe that is neceſſary for authenti- 
cating the will. Hardr. 131. 313. | 

2. If a temporal matter be pleaded in bar of arr eccleſiaſtical 
demand, they muſt proceed in the Eccleſiaſtical court accord- 
ing to the temporal law, or elſe the Temporal courts will pro- 
hibit. As if payment be pleaded in bar of a legacy, aid there 
is but one witneſs, which the Eccleſiaſtical court will not 
admit ; there the Temporal courts will prohibit them, becauſe 
Jt is matter . temporal that bars the eccleſiaſtical demand, 
Shutter et ux* v. Friend, 1 Shotv. 158, 17% 1 Vent. 291. 
3 Mod. 283. But if upon the probate of the will they alledge 
on the other ſide, that the will was revoked, and they would 
prove the revocation by. one witneſs, according to the reſo- 
jution in Yelverton in the caſe of Brown v. Wentworth, fol. 
92, 93. they might be prohibited from granting the probate ; 
but that reſolution, which was only of three judges againſt 
two, and ſeems againſt the opinion of Rolle, 2 Abr. 299. 
feems to intrench upon their juriſdiction ; for if they cannor 
judge by their law, whether the will is revoked or not, they 
cannot judge whether there is a will or no will : indeed the 
judges there ſay, that the revocation is a temporal matter, 
and therefore it is to be proved according to their law, by 
one witneſs ; but then they will not be ſuffered to determine 


66g 


2 Roll, Abr. 
299» 


672 ] 


touching the validity of a will of perſonal eſtate, which every 
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body allows to be of eccleſiaſtical cognizance; But if the 
-Spiritual court do admit a will, and yet will not give,the pro- 
bate out to an executor, becauſe he cannot give ſecurity for 


a juſt adminiſtration, it ſeems that a mandamus will lie. And 


Salk, 299, 


this was reſolved in the caſe, of the King v. Sir Richard 
Raines, Mich. 10 V. 3. in B. R. For though they are to 
determine, whether there be a will or no will, yet if there be 
a will, the executor has a temporal right, ws q they cannot 
put any terms upon him but what are mentioned in the will ; 
and therefore if they will not grant the probate, where they 
admit there is an executor, the court will grant a mandamus. 


4. If a man give lands to be ſold for the payment of debts, 
and diſpoſes of the money to ſeveral perſons, that cannot be 


| ſued for in an eccleſiaſtical court, but only in a court of equity, 


1 Vern, 473. 


becauſe that is not a legacy merely of goods and chattels, but 
it ariſes originally out of lands and tenements, and they have 
a teſtamentary juriſdiction touching chattels only. Hob. 365. 
caſe 345. 2 Rol. Ab. 285. 


5. The courts of equity can hold plea concerning a legacy, 
and likewiſe concerning the deviſe of the reſiduum, which is 
but a legacy. They may in notorious caſes declare a legatee, 
that has obtained a legacy by fraud, to be a truſtee for an- 
other : as if the drawer of a will ſhould inſert his own name 
inſtead of the name of a legatee, no doubt he would be a 
truſtee for the real legatee. As to the deviſe of the re/iduum, 
nothing can be more clear: for ſince the caſe of of Foſter v. 
Monk, wherever an executor had a ſpecific legacy, he was 
looked upon as a truſtee for the relations in a courſe of diſ- 
tribution : and no body ever attacked theſe reſolutions upon 
this head of argument, that they were contrary to the eccleſi- 
aſtical juriſdiction. But in all ſuch caſes a court of Equity muſt 
conſider what is the real will of the teſtator, and they cannot 
declare a truſt according to their own fancy, nor according 
to what the teſtator ſhonld have willed, for then they make the 
will, and not the teſtator. But they may, to anſwer the real 
intention of the teſtator, declare a truſt upon ſuch will, 


though it be not contained in the will itſelf; which is in theſe 


three caſes. 1. In that of fraud upon a legatary before mention- 
ed. 2. Where the words imply a truſt for the relations, as in 
the caſe of a ſpecific deviſe to executors, and no diſpoſitionof 
the reſiduum. 3. In the caſe of the legatee promiſing the teſtator 
to ſtand as a truſtee for another. And no body has thought, 
that declaring a truſt in any of thoſe caſes is an infringement 
of the eccleſiaſtical juriſdiction. | 


The court being thus of opinion, that they had a power to 
relieve againſt the deviſe of the r-/iduum, they directed Ropes 
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iſſues to try the matters of fraud and ſurprize inſiſted on by 
the plaintiffs, againſt which decree the defendant brought an 
appeal, but before any thing further was done upon it, the 


2 and defendant agreed to divide the reſiduum between 
em. . 


Jefferies verſ. Auſtin. [ 674 ] 
In Middleſex, coram Eyre C. J. de C. B. 


N an action upon the caſe upon a promiſſory note brought confderationof 
by the perſon to whom it was payable, the chief juſtice a Promiſſory 


note inquired 
into, 


let the defendant in, to ſhew that it was delivered in the na- 
ture of an eſcrow, viz. as a reward, in caſe he procured the 


defendant to be feftored to an office; which it being proved 
he did not effect, there was a verdict for the defendant. 


Dominus Rex ver. Major' de Canterbury. 


O a mandamus to reſtore a recorder, they returned that whereanofficer 
he was only officer at pleaſure, and that upon due ſum- is at pleaſure, 
mons to chuſe another, they did chuſe another, et perinde mache er- 


N other is a deter- 
the former was removed. mination. 


It was objeRed, that this was only argumentative, and 
that returns to writs of mandamus mult be certain to eve 
intent. Et per Cur'. That is good general doctrine, but 
not applicable to this caſe. They needed not fay any thing 
of his being removed, becauſe the chuſing another is a deter- 
mination of their will, which is enough for them to ſhew, 


Adjournatur. And at another day the ſolicitor-general 
objected, that the ſummons was only to elect a new recor- 
der: and many a man, who would have appeared, had the 
ſummons been to remove, might abſent himſelf when it was 
only to chuſe a new one. t per Curiam, We muſt pre- 
ſume people know the effect and conſequence of their own 
acts, that in the caſe of an officer at pleaſure a new election 
is an actual amotion. 1 Vent. 342. | 


Then it was objected, that the letters patents are only ſaid . letters 
to be granted ſub magno ſigille Angliae, without ,igillat'. Patant ſub ſigille 
Sed per Curiam. The word ſub imports it; the other would without ſigillat 


is well. 
be but a repetition. The return was allowed. 
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Wannel verſ. Camerat' Civit' London. ( 675 ] 


1 ANDAMUS to admit George Wannel to his freedom g,..1aw to ob- 
of the city of London; ſetting forth that he was bound lige a joiner ia 

apprentice to one Samuel Vanreyven of London, merchant- Londonto ll 

taylor, for ſeven years; that he had ſerved out his time, and ers company, 


good, 


L676 


it. Per cur ulterius concilium. 
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been admitted into the merchant-taylors company, and in dits 
form preſented to the chamberlain, who refufed to admit him 
to his freedom; | | 
The chambetlain returns; that London has time out of 
mind been a corporation, and conſiſts of ſeveral ſocieties, 
gilds, and fraternities of freemen of the city; and that no 
perſon could ever be a freeman of the city, till he was a mem- 
ber of one of thofe fraternities. That time out of mind 
there has been a company called the joiners company. Then 
he returns a power to make bye-laws, and that 19 Octeber, 
6 NM. & M. a bye-law was made, reciting that ſeveral per- 
fons not free of the joiners company had exerciſed the trade 
of a joiner in an unſkilful and fraudulent manner, which 
could not be redreſſed whilſt ſuch perſons were not under the 
orders and regulations of the company ; therefore it enacts 
that no perſon ſhall uſe that trade, who is not free of the 
company, under the penalty of 10/. That the plaintiff did 
exerciſe the trade of a joiner, and that at the time of his being 
preſented to the chamberlain he was not free of the joiners 
company, and therefore he does not admit him to the free- 


dom of the city. 


Upon this return the queſtion was, Whether this bye-law, 


to oblige a member of one company to be admitted in an- 
other company, was good or not? And to prove it naught, 
the caſe of Robinſon v. Groſcourt, 5 Mod. 104. was relied 
on, where a bye-law to oblige all perſons uſing muſic and 
dancing to be free of the company of muſicians, was held 


void ; and even there it did not appear that the perſon was 


free of any other company, as it does in this caſe. 


On the other hand it was ſaid, that this was a very reaſon- 
able bye-law, ſince it tended to prevent frauds in trade. And 


of that opinion was the court, it being propereſt for ſuch a 


perſon to be under the regulation of that company who un- 


derſtand the trade beſt. That the caſe of Robinſon v. Groſ- 


court was adjudged upon the foot of a dancing- maſter's not 


being a trader; and there was no inconvenience to an 


honeſt man, in being free of this company rather than 
another. N ä 

But the chief juſtice ſtarted a difficulty, whether the plain. 
tiff having ſerved a merchant-taylor, could oblige the joiners 
company to admit him, it not being ſo ſtated in the return; 
and without that be taken for granted, the bye-law will-be 
void. To which it was anſwered by Forteſcue juſtice, That 
the impoſing the penalty of 104. for not taking up his free- 
dom, is the ſtrongeſt implication that they are bound to grant 


It 
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Tt was argued a ſecond time in laſt Trinity Term by Mr, 
Reeve and the ſolicitor general, much to the effect of the 


farmer argument. And now this term Raymond chief juſtice 
delivered the reſolution of the court. 


We are all of opinion, that this is a good bye-law, being 


made in regulation of trade, and to prevent fraud and un- 
ſkilfulneſs, of which none but a company that exerciſe the 


ſame trade can be judges. This does not take away his right 
to his freedom, but only his election of what company he 
ſhall be free; it is only to direct him to 0 to the proper 
company. 

As to the objection, that it does not appear the joiners 
company are bound to admit him ; we are all of opinion, 
that it being ſaid he al take up his freedom in that company 
under the penalty of 107. he will be intitled to have a ma- 
mus, to prevent a forfeiture. Per Curiam. The return muſt 


pe a allowed. 
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132 Georgii Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Juſtice. 
Sir Littleton Powys, Knt. ö 
- Bir John Forteſcue Aland, Kin. Juſtices, 
James Reynolds, Efq. © N 
Sir Philip Yorke, Knt. Attorney-General. 
Sir Clement Mearg, Knut. Solicitor-General, 
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Dominus Rex ver/. Williams, Major' de Helſtone. 


Where there is HE defendant was elected a corporator eight years ago, 
* * ol ad- and an entry was made in the corporation books of his 
Min! ering 


Uthe, these taking the oath of office, and the oaths of allegiance and 
mult be a recent ſupremacy : it was now moved for an information in nature 
proſecution if of a guo warrants upon the affidavit of the town clerk, who 
the lack be falſe. ſwore that he did not adminiſter the oath of allegiance, 
though he made the entry in the manner it appeared to be, 
But the court would do nothing in it, after fo long an ac- 
quieſcence ; and faid it would be .of dangerous conſequence, 


to allow a town clerk to diſqualify members by his own oath, 
contrary to the record, N 


[ 678 ] Dominus Rex ver /. Allington Recorder of Hertford. 


If a juſtice con- HERE being affidavit made, that no ſummons was 
K had in the caſe of the King and Venables, the court 
um mons, 


ſhall go an in- granted an information againſt the juſtice who made the con- 


formation. viction. ; 
I. Raym 1407. 


Ance 630 Caſe of the Priſon of the King's Bench. 


Rules of the pri- PRE priſon being in a ruinous condition, and the late 
2 end 2 rains having. broke in, there was an order made for the 
iy TY PUrea. proprietors to attend the court; and upon their attendance 
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the court was moved to enlarge the rules of the priſon, fo as 
to take in the Marſhalſea, that the priſoners might be re- 
moved thither. But the coutt would do nothing in it, till 
there was an undertaking by rule of court to put the priſon 
in repair, which they ſaid the proprietors were obliged to do, 
upon pain of forfeiting their right. Whereupon the pro- 


prietors ſubmitted to a rule, and the rules were enlarged ac- 
cordingly. 


Between the Pariſhes of Kinver and Stone in Com'. 
| Stafford. 


T TPON a ſpecial order of ſeſſions, it was ſtated, that a N 1 4 
oor perſon rented a coney warren and a cottage upon it tlement. 

at ol per ann. which the juſtices were of opinion did not Salk; 536. 
gain him a ſettlement within the ſtatute of Car. 2. Sed per 

Curiam, A mill has been held to be a tenement within that 

ſtatute, and why not this? It is his ability to pay 101. per 

ann. that is the foundation of the ſettlement, and whether 

he pays it for a houſe for habitation, or for a warren which 


brings him in a profit, is not material: the order of ſeſſions 
muſt be quaſhed. 


Harriſon ver. Winchcombe. 


A hn moved for leave to plead on aſſumpſit, and Plead double. 


non aſſumpſit infra ſex annos, and cited Folkes v. Smith, 
in C. B. Mich. 12 Ges. where there was the like rule; and 


in the principal caſe it was ordered accordingly. 


Mich. 13 Geo. Briſtow v. Woodward, granted again on my 
motion. £odem termino, Toephen v. Elking, the fame rule. 


Dominus Rex verſ. Buck. [ 679 ] 


GC TRANGE moved to quaſh an indictment for killing a ;, aiament lies 
hare, this not being a matter indictable, the ſtatute of not for killing a 
5 Ann. c. 14. appointing a ſummary proceeding before juſtices hate. 
of the peace ; and cited Rex v. James, Trin. 1 Ges. where 

an indictment for keeping an alchouſe was quaſhed, becauſe 
the ſtatute 3 Car. I. c. 3. had directed a particular remedy, 

Et per Curiam. The indictment mult be quathed, 


Parker ver/. Stanton. 


NO the {ire facias quare executio non upon a writ of er- Practice in er- 
ror, the plaintiff in error pleaded, that the damages re- lor. L. Raym. 
covered were levied upon a fßeri facias. And Strange moved 44 
to ſet aſide this plea, ſaying it was never the intent of the 
court 10 give the party a liberty to plead to it, when it was 
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only a method uſed to bring in the party to aſſign his errors; 


and that if this was to be once allowed, it would be done in 
all caſes, and be an effectual method to get one term extra- 
ordinary upon every writ of error, by obliging the party to go 


to trial upon an iſſue to the 1 whilſt the writ of 


error ſtood ſtill for want of an aſſignment of errors. And 


he cited Elmes v. Martin, in B. R. Hil. 10 Ges. where a plea 


of payment (which is the ſame in reaſon with the preſent caſe) 
was ſet aſide. The chief juſtice at firſt made a difficulty of 
Jerting aſide this plea, becauſe it night be true, and then 


why ſhould the party be brought in to ſhew cauſe why there 


ſhould not be execution, when it has been had already. But 


the other judges made no difficulty of ſetting it aſide, on ac- 


Iaſtrumentum 
Jigneum well 
enough in tro» 
ver. 


[ 680 J 


Debt lies not 
upon a promiſ- 


ſory note. 


count of the apparent delay that it would introduce. And if 
execution has been had, the defendant may go on with his 
writ of error to obtain a reſtitution. So after great debate 
the plea was ſet aſide. And in the debate of this caſe it was 
ſaid by the court, and the ſecondary, that if iſſue had been 
joined on this plea, and it had been found for the defendant 
in error, he might have taken out execution, but could not 
non prof. the writ of error, till after a rule to aſſign errors. 


After this errors were aſſigned; and when the cauſe came 
on to be argued, it appeared to be an action of trover pro duo- 
bus inſtrumentis ligneis, Anglice ſtands. And it was objected 
by Fazakerley, who cited Cro. El. 817. 1 Lev. 48. Sti. 327. 
that there was a proper Latin word for Hands, and therefore 
inſtrumentum ligneum, which would ſerve for any thing made 
of wood, was too general: but the court held it well enough, 
and the judgment was affirmed. 


Welſh ver /. Craig. 


| DN upon two promiſſory notes and a mutuatus. And 


on demurrer to the declaration, I objected, that an ac- 
tion of debt would not lie: that before the ſtatute no action 
at all lay upon the note, as a note, (Salt. 129.) nor did any 


indebitatus aſſumpſit lie on a bill of exchange. And the only 
remedy given upon the note by the ſtatute, is the ſame that - 


was before on an inland bill of exchange. And of this opi- 
nion was the court, and pronounced judgment for the de- 


fendant. But then it was obſerved by ſerjeant J. Comyns 


for the plaintiff, that there was one good count upon the mu- 
tuatus, and the demurrer was to the whole. Whereupon 


judgment was given for the plaintiff, which I believe it will be 


difficult for him to enter, ſo as to maintain it, 
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Goſwill ver, Dunkley. 


N account for a watch and ſword. delivered to the de- 
fendant, ad mercandizandum, he pleaded, that he carried 
them to Porto Bello, and in order to keep them ſafe, till he 
had a convenient opportunity to ſell them, he put them into 
the warehouſe of the South- ſea company, and that the ware- 
houſe was broke open by enemies, and the watch taken away 
and loſt, and that the ſword had likewiſe been taken away, 
niſi an Engliſhman had put it on and claimed it as his, and 
that the defendant was forced to come away before he met 
with the Engliſhman to get it again. And on demurrer 


It was objected by ſerjeant Whitaker, that this was no 
good diſcharge ; and he cited 1 Roll. Abr. 124, 125. Tel. 
202. 1 Bulſt. 101. for theſe goods were delivered to the 
defendant under a ſpecial and particular truſt ; and that he 
could not defend himſelf againſt the plaintiff's demand, by 
ſhewing that he had lodged them in a warehouſe, which was 


a committing them to the care of a third perſon, in which 


caſe he will be anſwerable for the loſs, 


Reeve contra. Though this is a perſonal truſt, yet he is 
not bound to keep them always about him. If he was rob- 
bed of them himſelf, it is a diſcharge. 1 Yen. 122. 2 Lev. 5. 
5 E. 4. 4. 9 E. 4. 40. Et per Curiam. This is prima 
facie a good account : if the warchouſe was not a place of 
. ſafe cuſtody, that ſhould have been replied : a robbery there is 


the ſame as if from his own perſon, for a bailiff ad mercan- 


dizandum is not obliged to keep the goods always about him. 
At another day ſerjeant Hawkins pro guer* endeavoured ta 
maintain the action, but the court ſtood to their former opi- 
nion, and gave judgment pro defendente. 


Short verſ. King. 


HE plaintiff declared in ejectment on one demiſe, to 
which there was Not guilty pleaded ; but afterwards 


finding it neceſſary to add the demiſe of the truſtees, he de- 


livered a new ejectment on the double demiſe. Whereupon 
I moved to ſtay the proceedings on this laſt, till payment of 
the coſts, and for notice where the leſſors were to be found; 
and grounded my motion for the firſt part on Lord Coningſ- 
by's caſe, and for the latter on the common caſe of a gui 


673 


In account a 
diſcharge to a 
common 1vtent 
is lufficient. 


[ 681 ] 


Practice in 
ejectment. 


Ante 548. 


tam, becauſe here the leſſor was to enter into a rule for coſts. 
The court granted the laſt part, but as to the coſts they ſaid 


it was never done, but where it appeared the party was vexa- 


tious, or had run the defendant to a great expence, which 
| 4R2 was 
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was lord Coningſby's cafe, who came for a trial at bar on 


his new ejectment, after the former cauſe was ready for the 


bar, which was a matter of mere favour, in which they might 
make their own terms, | 


Dobs ver/, Edmonds, | | 


e 5 H E plaintiff declared in treſpaſs with a gud cum, and 
quod cum is a then went on to another treſpaſs, which was introduced 
1 charge. With a necnon de eo quad, &c. The verdict was pro quer” as to 
. Rm. 141g. the laſt part, and pro def as to the treſpaſs under the quod 
- cum. And it was moved in arreſt: of judgment, that the 
2 Show. 295. whole was but recital. Sed per Curiam. We muſt not attend 
Co. Jae. 535- that exception, which has gone far enough already: the latter 
part is by way of poſitive charge, and the finding of the 
jury has cured it as to the firſt, The plaintiff muſt have 

judgment, | 


| as 
" 


White ver, Cleaver, 


ad. pley is Dr upon a bond conditioned to indemnify the plaintiff, 
1 8 The defendant upon oyer pleaded generally, quod in- 
ſervavit, it mult dempnem con ſervavit, without ſnewing how, And on a ge- 
de 2 neral demurrer it was agreed the plea was ill before the act for 
— 8 amendment of the law, for that no iſſue could be joined upon 
L. Raym. 1416. it. 2 Cys. 165. | Hob. 296. 2 Co. 4. 2 Cro. 363. 503. 
4 beve 394-193» 634. But then it was objected, that this thould have been 
. ſhewn for cauſe of demurrer. And of that opinion was the 
court, for the ſubſtance is the ſaving harmleſs, and how that 

[ 632 ) was done is but matter of form; ſo the plaintiff prayed leave 


to diſcontinue upon payment of coſts, which was granted ac- 


cordingly. 
Portman ver. Came. 
Where enecutor HE plaintiff brought an action of debt upon a bond as 
mult declare as 1 dit F 
. executor, and upon oyer it appeared to be conditioned, 


ſhall pay no that the defendant ſhould not hunt in any of the lands of the 
colts. teſtator; and in the replication a breach was aſſigned by a 
J. Raym. 1413. hunting in the time of the executor, and a verdict for the 
defendant. 


And now ſerjeant Chapple moved for coſts, becauſe the 
hunting, which was the cauſe of action, aroſe in the time of 
the executor, and was a matter within his knowledge. 
-6 Mod. 91. 181. 1 Ven. 92. Sed per Curiam. The caſes 

Lat. $14: 230 are only where he needed not declare as executor, and ſo was 
haller v. Delanfer, Trin. 1 Geg. in B. R. But yu the 


4 
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bond was the cauſe of action, and he was obliged to declare 
as executor: and therefore they denied coſts . 


Lady Caſs verſ. Title. 


RROR of a judgment in C. B. in ejectment on four de- Verdi incer. 
— miſes of a different commencement and continuance ; un. . 
verdict for the plaintiff againſt two defendants only as to one- 

third part of twenty-eight acres of meadow ; and as to the 

reft of the premiſſes, and all the other defendants, Not guilty : 
upon which there is judgment, that the plaintiff ſhall recover 
terminum ſuum pred” de et in præd una tertia parti pred” 

28 acrarum prati "againſt the two defendants who are found 
guilty; and that the acquitted defendants ſhall recover 71. 
coſts. 


Upon this judgment the two defendants, who were found 
guilty as to part, bring a writ of error, and aſſign the general 
errors. And Strange pro quer' in errore objected, that the 
verdict and judgment are uncertain, 


1. For that the plaintiff declares on four ſeveral demiſes of 
a different commencement and continuance, and yet the 
judgment is only to recover terminum ſuum præd in the 
ſingular number, without determining which of the terms he 
ſhall recover. Hill. 4 Geo. B. R. Hodſon v. Backhouſe : 
the writ of error was de quadam tranſ. et ejection'“ firme in- 1 * 
ſtead of firmarum, there being two demiſes: and quaſhed. | 


2. It is impoſſible for the ſheriff upon this judgment to [ 68g J 
know what he is to deliver poſſeſſion of, for there are four 
demiſes of four different 28 acres of meadow ; and whether 
the plaintiff is to have thoſe which A. demiſed, or thoſe which 
B. or C. or D. demiſed, is uncertain ; it ſhould have been 
to recover the twenty-eight acres of meadow which the firſt, 
or ſecond, or third, or fourth leſſor demiſed. 1 Book of 
Fudgments 74. 2 Ditto 119. 2 Roll. Abr. 694. 1 Roll. Abr. 
779. By this verdict, no body can ſay which of the leſſors 
title is eſtabliſhed ; nor can either of them bring an action 
upon it for the meſne profits. 


Whitaker ſerjeant contra did not offer to anſwer the ob- variance. 
jections, but ſaid they would try below and get it ſet right: | 18 
at preſent he took an exception to the writ of error, that it | Þ | 
was only to remove a record of an ejectment between the | { 
plaintiff and the two defendants, who are found guilty ; | | 

| 


* Vide the caſes of Hawes, executrix, verſus Saunders, 3 Burr, Rep. 1684. SENG | 


whereag 


| and Bennet, adminiſtrator, vexſus Coker, 4 Burr, 1 927. 


tommon latitat. 
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, Whereas it appears by the record, that there were eleven other 
defendants 5 THe ſult: and though the writ can be brought 
only by theſe two ad grave damnum of themſelves, yet the 
ſait muſt be deſcribed as it really was. Et per Curiam. So 

it ſhould, and the cafe of Cook and the dutcheſs of Hamilton 
Was cited, Then Strange inſiſted, that it was amendable by 
the Tate act; and of that opinion, was the court, ſo the writ 
of ertor was amended. And as to the objections to the judg- 
ment, it was adjourned, to give the defendant in error an op- 
karten to ſet it right if he could, 


FS>+ 
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Dent verſ. Lingvod“ 


How the entry ＋* E defendant in error pleaded a releaſe of errors, which 


ny buy free « was found for him; and the court ordered the entry to 


erro:1s is found. be, that the plaintiff ſhould be barred of his writ of error, f 


v3 5417 © -not quod affi wmetur, 


. Between the Pariſhes af Weſtham and Ching dene 


Woman's ſettles II. Was ſtated, that a ſingle woman ſettled at C. was mar- 
ment betore ried to a man who is ſince dead, but his ſettlement” did 


wein ed not appear. Et per Curiam. Her ſettlement before marriage 
band has no ſtands. 
ſettlement. 


Mich. 1 Geo, in PU: baude and Upotery, held ſo likewiſe, 

[- 684 J Hughes ver Alrarek: as 
Writ of inquiry 1 * an action upon the caſe upon two promiſes, there v wn 
pmcnded, judgment for the plaintiff as to the firſt promiſe, and as 

to the ſecond a nolle pre A writ of inquiry is taken out ta 
inquire what damages the plaintiff had ſuſtained occaſtone pres 
miſſerur ; and upon the return of this writ it was moved to 
amend the writ, and make it occaſione non performatiqnts pred? 
primae promiſſienis: and upon the authority of Baker v. Cam- 
bell, Paſ. 4 Ann. in B. R. the writ was amended in this 
caſe, the faber of the judgment by default being a nn 
to en by. 


4 | Haywys verſ. Savage. 


vpon a ſpecial A Special capias by original was taken out returnable 4 
capias by ori- tino animarum; and for want of a plea to enter before 


— dall ase the eſſoign day of Hilary Term, judgment was ſigned the 
ve vbliged to Igth of ; Fi! ty which was now moved to be ſet aſide. And 


plead ſooncr jt was ,agreed, that if this had been by bill, the defendant 
would not have been obliged to plead till within ONE... 
Term, But I . chat it being a ſpecial eapias, where. © 
Cs a 1 in 


than upon a 


bus $3 pynnmnuy 
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in the whole caſe was ſet out at large, it made it more reaſons 
able than where there is only a common capzas de placito tranſa- 
grelſionis. And it has been always taken to be for the expedi- 
tion of the plaintiff to ſue out theſe ſpecial writs : whereas if 
this judgment be ſet aſide, it will be putting them upon the 
ſathe foot with a common /atitat. The fact and practice was 
certainly on my fide ; but the court, out of a diſinclination to 
favour proceedings by original, would not allow there was 
any difterence, but ſet aſide the judgment : ſo that now there 
is no advantage in taking out a ſpecial capias, and therefore I 
ſuppoſe it will be diſcontinued. 


- 


1 


Ex OR of a judgment in C. B. after verdict for the 


Helbut verſ. Held. oo 1H 


No error to be 


4 


aſſigned con- 


plaintiff.” And it was aſſigned for error, that Edward trary io che re- 
Richeir, who was ſworn as a juror, returned upon the princi- cord. 


pal pannel, was never returned by the ſheriff; and alſo that 
there was diminution in the record, for want of the venire 
facias and habeas corpora. And to this in nullo ęſt erratum 
was pleaded. , L 
Parker pro quer* in errore objected, that in nullo eff erra- 
tum was a confeſſion of the errors aſſigned, and then no 
doubt but that in point of law the ſwearing a perſon upon the 
jury, who was never returned by the ſheriff, will make ſuch 
an error in the proceedings as will overthrow the judgment. 
5 Co. 42. | | 
Strange contra. I admit that where a matter of fa& pro- 
erly aſſignable is aſſigned for error, in nullo eff erratum will 
* a confeſſion ; but where the matter alledged is not by law: 
aſſignable, there in nullo eſt erratum is a demurrer in law; it 
is inſiſting the party has no right to aſſign ſuch a matter for 
error, and that therefore the defendant ought not to be drawn. 


L. Raym, 1414. 
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into an inquiry about the truth of it. And I take it the error 


here alledged is not aſſignable, as being contrary to the re- 
cord: for after the joinder in iſſue, the record goes on to the 
award of a venire facias returnable at ſuch a day, ad quem 
diem, ſays the record, jurata inter partes praed' ponitur in 
reſpectu till the next term, nf; prius the chief juſtice comes 


to Guildhall : at which time he comes, et juratores un de in- 


fra fit mentis eracti unus eorum, (that is, one of thoſe re- 
turned by the ſheriff) viz. Edwardus Richier ven” et in fu- 


ratam illam juratus exiſtit: ſo that the record expreſsly + 


fays, that the Edward Richier, who was ſworn, was one of 
them that, was returned by the ſheriff ;, and therefore the er- 
ror aſſigned is contrary to the record: and that ſuch an error 


is not aſſignable, I rely on 1 Roll, Abr. 758. pl, 8. If A. B. 
| is 
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is ſnorm upon the principal panne! and another of the fame 
| _ {worn upon the tales, it” ſhall not be aſſigned for 


error, that the A. B. firſt ſworn and A. B. the tales man 
Were one and the ſame perſon, 1 as to make it a trial by 
eleren jurors only; for that this (ſays the book) is contrary 
to the record, which. fays, that they who were ſworn upon 
the tales were ali de circumſtantibus : he could not be 74+ 
..conviſtently. with the record, which ſays that he was "alin: : 
= therefore ſuch an averment, contrary to the record, is not 
to be admitted. 
As to the diminution alledged, I ſhall, make no difficulty 
after a verdict, of admitting even that there are ng ſuch writs 


at all. 

2728 E. Curiam. The caſe in Rolle is exactly in point, and 
9 to the reaſon of the law in ont therefore 
the judgment muſt be affirmed, _ . | 

[ 686 ] Dominus Rex ver/. Popplewell. 


In conviction 225 VIC TION for profane curſing and ſwearing Was 


9 1 quaſhed, for want of the * pr art _—_ be- 


ſet out. ing {et out.” | o 
Anonymous. Bm 


W TRANGE 0961 for a mandamus to By directed We 
church wardens of St. Botolph, Biſhopſgate, commanding 
5 to call a veſtry in Eaſter week, for the election of 
_ churchwardens : but the court refuſed it, ſaying there was 
no inſtance of ſuch a mandamus, and they could not take 
notice who had a right to call the veſtry, and 005 re 
"did not Wu; to whom it ſhould be directed. 


an e ae Dominus Rex der/. Betts et al... 


Amendment on 9. a 8 facias on the crown fide upon a Feebfafiince 
the crown ſlide, ceping the peace, the defendant as to the breach 
| Es 4, pleaded Not ' guilty, but concluded with an aver- 
ment, inſtead of concluding to the Fad th and after a de- 
murrer, I moved to amend the plea : and the Court gave leave 

to en it e., 


Dominus Rex ver. Poppineau. | 


N 


What judgment HIS" was a writ of error directed to the zuſtices af che 
ought to be en- N... peace of the county. of Surrey, to remove a conviction 
Le dforn 2 a nui indictment, ſetting forth, that the de- 
be fendans ach. a fla foper-quemdar. rigum five aquae cutſun 
. - ibiderw-wocat Wandle, prope adjacen' et contig ue adjunge!' 


H elt; Wer: commun. 
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temmuni altas viae regias ibidem vocat Tooting-Lane, netnon 
Prope ſeparales domus maſionales di verſarum ligearum et ſub- 
Ait dicti damini regis, erexit et adificavit quandam molam 
depſere coria ( Anglice to dreſs hides) et macerare cutes ovium 
in aqua ( Anglice to ſteep ſheep ſkins in water) et quod pred” 
(def) apud molam pred” depſuit et maceravit triginta cutes 
ovium magnum fatorem et inſalubrem odorem emittentes, et 
eaſdem cutes in_quodam loco ibidem prope communem altam 
viam regiam pred” poſuit et locavit, per quod aer ibidem 


maxime corrumpebatur et adhuc corruptus et infettus exiſtit ad 


commune nocumentum, oc. 


After Not guilty pleaded a trial is had, and the defendant 
found guilty ; upon which the judgment of the court is en- 
tered, that the defendant be fined 1004. for the faid nuifance, 
et capiatur, c. Upon this judgment the general errors are 
aſſigned, and the coroner and attorney plead in nullo eff er- 
Strange pro querente in errore argued, that this ſhould be 
reverſed; And his firſt objection was, that as it was laid, it 
was not a fact indictable, it not being laid to be in but near 
the highway, for tlie per quod aer ibidem muſt refer to the 
erection, which is laid. to be upon a rivulet near the highway, 
and if it be not in the highway, an indictment will not lie. 
Sed per Curiam. jars this is well enough. If a man erects 
a nuiſance prope adijudgen to the highway, per quod the air 
uts is corrupted; it muſt in its nature be a nuiſance 
to thoſe who are in the highway, and therefore the indictment 
is well enough. | 
Then I went on to another objection, (and which I prin- 
cipally relied upon) that the judgment was erroneous for want 
of an adjudication that the nuiſance be abated. The end of 
the law in giving an indictment for a public nuiſance is, tu 
have the whole removed by one ſuit, and to avoid a multipli- 
city of actions. And it is preferred before an action upon 
the caſe, becauſe in that each party can only recover his ſe- 
parate damages ; whereas upon an indictment there may be 
an end of the thing at once. By theſe indictments the pub- 
lic inconvenience is to be removed, which can be no other 
way affected than by a judgment to abate the nuiſance ; for 
as to a fine, the public is never the better for that, and a man 
in many caſes may ſind it worth his while to pay a fine, and 
continue the nuiſance, in which caſe the public has no regreſs, 


In the caſe of the King v. Walcot, which was an attainder 
for high treaſon, the words :2/o vivente were omitted, and 


[ 687 ] 


Salk. 632. 


4 Mod. 395. 
Cumb. 369. 


that was held a ſufficient error to reverſe that attainder; and Pail. Ca. 127. 


Ft that is not in ſo material a part as this ; for there being a 
"Vor.1l. 48 judgment 


* 2 
AS 15 
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judgment that he ſhould ſuffer death, (which is extremum 
Jupplicium) it was but an omiſſion in the form; but the 
court ſaid that the common law having made that part of 
the judgment, it was not in the power of the court to omit 
it: in this caſe the principal judgment that the law has ap- 
pointed is, that the nuiſance be abated, to which the eourt 
may add the further puniſhment of à fine; but unleſs they 
17 judgment to abate the nuiſance, the public is no bettet 
for this proſecution, but there muſt be a multiplicity of ac- 
tions, Which it is againſt the policy of our law to admit, 
here it may be prevented. The intereſt of the public is ſo 
great, that in Salt. 458. it is held, that for the concern of 
the public an at of general pardon ſhall take away the fine, 
93 but not the abatement. And an indictment for a nuiſance is 
not good, unleſs it concludes ad commune nocumentum af the 
[ 688 1 king's ſubjects: which ſhews that the removing the common 
nuiſance is the chief end of the indictment, 
There are few precedents to be found of theſe judgments 
entered at large. Bro. Nuiſance 39. it is ſaid how the judg- 
ment ought. to be, which is an abatement and a fine; and 
in the Old Book of Entries 144. 5. in an aſſize of nuiſance 
for diverting a watercourſe the entry is, quod nocumentum præd 
ameueatur et trenchea pred” ahſtruatuir. 
And it is no objection to ſay, that this is an error for the 
advantage of the defendant. It was for Walcot's advantage 


pet ſurely it is for the benefit of the defendant. 


a tranſitory nuifance, in dipping of fkins, and 
how that is to be abated: we may truſt the court in ſetting 
ſuch a fine as will be as affectual as an abatement: the de- 
fendant may have left off dipping his ſkins, and that is all 
the abatement the thing is capable of. 
C. J. Regularly the judgment ought to be, to abate ſo 
much of the thing as makes it a nuiſance. Co, 53. Godb. 
221. Viuch. z. If à houfe is built ton rake 5 much of 
(butt it as is tod high ſhall only be pulled doyn. The . ted 
by Mr. Strange were of a permanent nuiſance; but herd erect- 
ing the mole is not the nuiſance, (for it might be lawful to do 
that) but the nuiſance ariſes from the uſe he puts it to. If 
; a dye houſe or any ſtinking trade were indicted; you ſhall 


892 | 


— 


| 
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Hot pull down the houſe where the trade was carried on. I 
think here could be no judgment to abate any thing, and there- 
fore the judgment mult be atfirmed. rc 
To which, Powys J. agreed. Et per Forteſcue J. The 


queſtion is, Whether in the caſe of a public nuiſance it is not 


neceſſary to give two judgments in all caſes ? I] am not ſatiſ- 


— 


5 


* 


E 


bl 
% 


* 


. 
o 


— 
: 


fied this is not a permanent nuiſance; the erecting is the 


cauſe of the nuiſance, and the concluſion af the indictment 
ad commune nocumentum goes to the whole, as well the erec- 
tion as the dipping. I remember the caſe of a glaſs-houſe, 


where: the judgment was to abate the nuiſance, not that the 


houſe ſhould be pulled down, but only to prevent his uſing it 
again as ſuch; Which might have been done in this caſe, 


40 prevent his dipping ſkins again. Co. Ent. 9a. b. 9 Co. 
HBatten's caſe: it appears the plaintiff could not go on for 


damages after the defendant had abated the nuiſance, which 
ſhews an abatement to be the moſt neceſſary part. 2 Roll. 
r. 84. And as no inſtance is given, where the judgment 
has varied in purſuance of the diſtinction now ſet up between 
Permanent and tranſitory nuiſances, I am of opinion that this 
judgment is erroneous, and ought to be reverſed. | 


Reynolds J. I think the judgment is right. Every judg- 
ment ſhould be adapted to the nature of the caſe : where the 
erection is the nuiſance, there ought. to be a demolition : 
roaſting of coffee was formerly. thought, a nuiſance, and yet 
no body ever imagined the houſe in which it was roaſted 
ſhould be pulled down : and what other way 1s there to abate 
ſuch a nuiſance ? A glaſs-houſe is a nuſance in its own na- 
ture; but this is a lawful act, provided the ſkins which are dipt 
are not ſtinking ſkins. I ſhould think it would have been 
going too far, if they had adjudged the-whole erection to be 
abated for a particular abuſe of it in dipping ſome ſtinking ſkins. 

The judges took further time to conſider of it; and in 


Trinity Term following it was mentioned again, and al ſtand- 


Hager verſc Strong. At the Rolls. , 
fee to the plaintiff 5; and Neal aſſigned to the defendan 
afterwards advancing more money took à conveyatice of the 
inheritance, with an 
gon f 


ing to their former opinions, it was adjourned. 
VN. B. It was put in the paper about a year after, and no 


body appearing for the defendant, the judgment was at- 
firmed, ES | 7 "ler 


ME How made a mortgage for 500 years, dated q June 
1v1 1720, to Neal. He afterwards made a 8 
; who 


agreement that the term ſhould! be kept 


[ 689 1 


Third mortga- 
gee buying in 

the firſt ſhould 
be prior to the 
lecond, 


482 on 


vobis lies not 
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on foot as an additional ſecurity : the term was never aſſigned 
1 to a tlürd perfon.” "Ahd on the 158 1 0 priori- 
Vit ons "that if. the term had ularly kept on 
foot, the defendant would have been in ns 1. Ate caſe of 
. a third mortgage taking in the firſt. jocumbrance to protect 
hienſelf, by Which He” would have had the Jaw on his fide ; 
whereas here the term was merged upon the grant of the in- 
Heritance, and thefefore at la it would be with the plaintiff, 
who had the firſt mortgage in fee. To which it was anſwer- 
ed, and derreed by the eort,/ that the plaintiff's conveyance 


850 


of the inheritance interpoſing between the term and the de- 


fendant's grant, the grant of the deferidant was void in Jaw 
[ 690 ] the grantor having nothing in him; and then the term could rick | 
F088 in a void grant 6f the inheritance,” and the defen- 
dant muſt be firſt paid his whole money. Strange pro dgfen 


dente. 
Southerton 50 Whitlock, 


At Guildhall, , coram Raymond C C. '*. 


Infant 1 
by promiſe of 


delivered to an infant, who after full age ratiſies the con- 
. jury“ W. was there was, 4 e of mae contact at wy 
age. 4 ba " 


- Lambell v0 Pretty Jobe. | 
Error coram Auge was gi giyen in B. R. in treſpaſs, and on er- 


in Exchequer: The Teen then brought a writ of error coram vobis ix 


chamber. R. which Mr. Parker moved to quaſn, and cited 1 Ven. 
2 Roll. Abr. OR 2 Leu. 38. 3 Keb. 28, in that it 9 the me 


766+ H. . an affrmance. 5 Nes 


Belfield ſerjeant inſiſted, he. pity never was removed 
from B. R. and that debt would ſtill lie upon it. Sed per 
Curiam. Before the ſtatute of Eliz. we cou] not.exami 
5 errots in fact after an 1 ahk in 17 iament: 10 

he Exchequer- chamber 1s now in the ſame egree wit re- 
2250 jo b as the Pen Was fore. The writ of erxox 
mut Net g och on. 


"Eafi-India Company wa Prey. 
At Guildhall, coram Reymoni C. cd 8 


[ 10q!. | 


TT was held, that if goods which are not neceſſaries, are} 


payment cle tract by à promile to pay, he is bound: and he left. it to the 


ror in the Exchequer- chamber the judgment was affirmed. 


rf 


| Lt, a * N 138 5 
If 1 fend wy ; Aeriox againſt the deferidaut oops | 


ber vaut. Win 


it dence 
5 5 


— an ungertaking to garrny for hire on the river I hames 
| I; not lia- froty the, tip IS: n vi- 


1 r 


ringe nnn — 1 r 


r ee © 
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dence it appeared, the defendant was © common hap 
and that it was the uſage of the company on the unſhipping of 
their goods to clap an officer, who is called? a guardian, in the 
lighter, who as ſoon as the. lading is taken in puts the om 
pany's lock on the hatches, and, goes with the goods to ſee 
them, ſafe delivered at the watchouſe. It appeared to be dang 
ſo in this caſe, and part of the goods were loſt. 


The chief juſtice Was of opinion, this differed from the 0 69 I ] 
common caſe, this not being any truſt, in the defendant, and 
the, goods were not to be conſidered as ever having been in 
poſſeſſion, but in the poſſeſſion of the company's. ſervant, 
who > ha hired the lighter to uſe himſelf, He thought there- 
fore the action was not maintainable, ſo the We og very 
8 4 W guer's  » . TER 


Price ver. Brown. 
At Guildhall, coram Raymond C. 2 58 


JJFON » payment after the day and before bringing the ae- \ Pridencey 
tion, it was pleaded to be a payment of the principal! 
and all intereſt then due: on evidence it appeared a groſs ſum 
was paid, which upon computation did not amount to the 

full intereſt, but it was ſworn that the plaintiff accepted it in full, 

I objected, that they ought to prove it as they had pleaded; 

but the chief juſtice thought it well enough, upon which there 

was a verdict, And the next term I moved on affidavits of 

the falſity of the defence, and that we did not expect any de- MES 
fence, and therefore were not ready to contradict the ſingle 
witneſs Who ſwore to the payment of the money. But the No new wat” i 
court would grant no new trial, ſaying it would be of danger- Ran party 
ous conſequence, to ſuffer people to be ſetting up new evidence, Tight u fad 


evidence on firit 
after they knew what was ſworn before. n. 


Chambers verſ. Robinſon. „ e 


15 N an action for a malicious proſecution, of an cet Evidence. 
for perjury, the chief juſtice allowed the plaintiff to give 

in evidence an advertiſement put into the papers by the de- 
fendant of the finding the indictment, with other ſcandalous i 
matter, though an information had deen granted for it as a 

libel, not (as he ſaid) that the jury were to conſider i it in da- 

mages, but only as a circumſtance of malice, 


Upon the trial it peared, the perjury was ill aſſi ned, ſo Action lies fon 
that the now 1 could not have been convict Ad; fo malicious pro- 


ſecution of a © 


that exception was taken to it by the judge, and he was. 1 bad indictment. 
quitted without examination of any witneſſes. But the chief 


el Juſtice 
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jaſties held the action lay; though it was a faulty indiAment, 
ge relying ur the caſe of ones O, Gw n, where the diſtinc- | 
Salk. 15. 1Nn-in-Salk. 13. was denied, and held by the whole court that 

I 692 |] the action would lie, though the inditment was bad; a bad 
. indictment ſerving all the purpoſes of malice,” by putting the 
ESO party to expence, and expoſing him; but it ſerves no purpoſe 
Les of juſtice in bringing the party to puniſhment if he be guilty. 
* Giurgr ant. © Whereupon the jury gave the plaintiff 1000. damages, 
2 for 2 and the next term the defendant moved the court for their 
mages, but judgment upon this point (Which was ſaved at niſi prius) 
the fone gien and for leave to move for a new trial after the court 2 given 


es being given al 
7 ſecond time, their opinion upon the point, which was granted : and as to 
another triv) the point of law, the court made no difficulty of agreeing 
be had. with the caſes of Jones v. Gwynn, and the defendant's 


counſel did not ſeem to think the reaſon and authority of that 


6b 


-7 


Caſe was to be ſhaken; 


Then the-defendant moved for a new trial on account of 

the exceſſiveneſs of the damages; and the court ſaid it was 

+ *- © but reaſonable he ſhould try another jury, before he was fi- 
nally charged with 1000“. So a new trial was granted upon 
payment of coſts. And a new trial being had, the ſame damages 

were given again; upon which the defendant applied to the 

court, who ſaid it was not in their power to grant a third trial; 

znd ſo is Salk. 649. the caſe of Clerk v. Udal. 
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Sie Fer Kalz Knt. Lord Chief Juſtice. 
Y Sir Littleton Powys, Kant. 

Sir John Forteſcue Aland, Kant. | Juſtices. 

James Reynolds Eſq. _ 

Sir Philip Yorke, Knt. Attorney General. 

Charles Talbot, Eſq; Solicitor- General. 
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| Lorymer verſ. Holliſter. 


Pi bailiff, who had a writ againſt the defendant, came Where an at- 
to Mr, Stapleton an attorney, and told him the defend - torney under- 
ant deſired he would back the writ, and appear for him; —_— 
and afterwards upon the plaintiff's attorney's applying to oblige him ts 
him, he told him he had ſent orders to his agent to appear, 99 't in all 
and he believed he done it. Whereupon the plaintiff's attor. © 
pey delivered a declaration, and ſigned judgment for want of 
a plea, Upon motion to ſet it — it appeared the bailiff 
went of his own accord to Mr. Stapleton, without the direc- 
tion of the defendant, and that Mr. Stapleton diſcovering 
this, had countermanded the orders for appearing, and that 

in fact there was no appearance. But the court refuſed to ſet 
it aſide, and ſaid they would oblige Mr. Stapleton to file 
common bail according to his undertaking, in order to make 


* 


the proceedings regular, there being no fault! in the plaintiff's SO En 


attorney. Strange pro quer. | 
Noke verſ. Windham. 694] 


Tu leſſor of the plaintiff being an infant, the court ob- p. ice. 
liged him to name a good plaintiff, who might be an- 
fiverable for coſts, 


ie”, T . ; | | of a Eden 
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The ſcire facias 
in error muſt 
be returnable as 
the original 
rocels Was. 
- Raym. 
2417» 


An immateral 
* &kraverſe muſt 
be ſhewn for 
tauſe of de- 

murrer. 


EASTERN TERM 12 Gs. 
aes verſe Wills: 


AN action was commenced in C. B. by writ of privilege; 
which was returnable at a day certain: after judgment 
for the plaintiff a writ of error was brought, and a ſcire facias 


guare exectitio nos was taken out; returnable at a general re- 


turn. And upon motion to ſet it afide; the matter was 
ſtirred ſeveral times. And after conſidetation and ſearch of 
precedents; the ſcire faciat was ſet afide, for that it ought to 
purſue the nature of the ' firſt procefs : and whereas in the 
common caſe of actions by original in C. B. the proceſs upon 
error in B. R. muſt purſue and be returnable at a ge- 
neral return; ſo where the proceeding below is by attach- 
ment of privilege, which is returnable at à day certain, the 
Ne here muſt be returnable in the ſame manner. 
And a caſe was cited of Vavaſour v. Parker, Trin. 11 Ann. 


where it was ſo ruled. Te. Bre. 121. The writ was 


quaſhed, but without coſts; 

Courtney verſ; Satchwell. 
N trefpaſs, affault, and falſe impriſonment, the defendant 
juſtifies under a proceſs out of the ſheriff's court in Lon- 
don, quae e/t eadem, &c, and traverſes being guilty aliter vel 


alio mods : to this the plaintiff demurs, and thews for cauſe, 
that the traverſe is idle and unneceffary: And upon argu- 


ment the court were of opinion, that this was ill on a ſpecial 


[ 695 ] 


The maſter can- 
not hypothecate 
the ſhip before 
the voyage 
begins. 


demurrer, the guae eff eadem being a ſufficient traverſe: 
Lutw. 1457. And fo it was held in the cafe of Curvil v. 
Mandy, where on a general demurrer it was allowed to be 
well enough; but the court faid if it had been a ſpecial de- 
murrer, it would have been otherwiſe, Fudicium pro que- 
rente. : 4 
Lifter ver /. Baxter. 
Linn maſter of a ſhip that was in diſtreſs at 
ſea, put in at Amſterdam, and there borrowed 60/. of 
Baxter to repair the fhip, and hypothecated it for repayment 
of the money. The money not being paid, B. libelled in 
the admiralty ; whereupon a prohibition was moved for, on 


account of its being a contract at land; and it not appearing 
by the words of the contract, that the ſhip was upon her 


© vayage, it would be preſumed ſhe was only to begin her 
voyage from Amſterdam. | 


But the court was clearly of opinion, there ſhould go no 
prohibition ; it appearing by the libel, that the ſhip was == 
of er 
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her voyage; and if ſhe was not, it might be pleaded below, 
which would ouſt the Admiralty Soup of juriſdiction ; the 
maſter having no power to hypotheeate the ſhip in port, be- 

the ſet out upon her voyage. Be if þ har 
EO! Sir Thomas Hales derſ. Taylor. dn 


bs oor E plaintiff having brought an action againſt the de- Executing an 
- 4 fendant for, diverting his water, the matter was re- award by pro- 
ferred to arbitration, and the arbitrators awarded the de- mw T 
fendant to fill yp a canal, reſtore the ſtream to its for- ee 
mer courſe, and to do ſeveral other matters relating to his 

water- works. The plaintiff afterwards applied to the court 

for an attachment for non- performance of the award, and 

read ſeveral affidavits to prove it. The defendant on the other 
ſide read affidavits to prove his compliance with the directions 

of the award. Whereupon the court ſaid, it was diſcretion- 

ary, whether they ſhould enforce the award by an attachment; 
and there being a contrariety of evidence, they would not 

determine it by affidavits, ſince the plaintiff was not without 

another remedy, by action upon the award. 


7 Sullivane verſ. Seagrave. 

E RR OR of a judgment in ejectment in B. R. in Jre- 
| land de parte domus cognit' per nomen de le Three Kings 
in A. And it was objected, that an ejectment would not lie 
de parte domus, and that the ſheriff could not know of what 
Part he was to deliver poſſeſſion, and 2 Roll. Rep. 483. 11 
C. Sdvils caſe. 4 Med 166. Mod. 502. Lutw. 974. 
Marth 97. Salt. 253. were cit ee. 
But the court was of opinion, it was well enough, the 606 
Aituation of the houſe being ſufficiently deferibed, and the 6964] 
Tame certainty is never required in an ejectment as in a 


Ezectment lies 
de parte domus, 
£3 


7 recipe. 

Then exception was taken, that the record was not well re- 
turned; the writ of error being directed to William Witched 
chief juſtice, and the return is only by William Witſhed | 

Without adding capital juftic” infra nominat', which * : | 
teſcue juſtice thought a material objection, and mentioned the 1 
caſe of the Jueen v. Somers 7 Anne, which was a certiorari 1 
directed to the juſtices of the peace of Oxon, and the return 1 
ha, two aldermen, without naming themſelves juſtices: Sed . 
per O. J. and Reynolds J. (abſente Powys J.) Here are the i 
Words prout interius mihi praecipitur, which are enough to i 
ſhew him to be the ſame perſon to whom the writ is di- — 
rected. So the record being well removed, the judgment 
mut be affirmed. Rai e nel rite 7 ik ntl+ 48 | 
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No trial at bar 
before iſſue 
Joined. 


Mandamus. 


Words not ac- 
tionable. 


L. Raym. 1 417» 


[697] 


* Practice. 


Aſſignee of a 
commiſſion 

may declare on 
a promile to 


the baukrupt, 
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mona ns 7 8 5 a0 


% 1 Cafe of the Borough! of Chriſt- Church. 


1 'P'ON a motion for a trial at bar, which, was conſented 
to on both ſides, it appeared iſſue was not joined : and 
the court refuſed to grant it, ſaying it was below the dignity 
of the court to do it, till they.knew whether * iſſue joined 
would be a matter of difficulty or not, 


Anonymous. 


io A Mandamus 825 granted on ſerjeant pen zelly's Acces, 


to ſwear in a director of the Amicable At urance, Which 


: 16 a ee created 0 charter from the crown. 


T4 
&S 1 


Ludwell verſ. Hole, 


lp: T E R verde! for the plaintiff, who laid himſelf to 
be a gentleman, in an action for. theſe, words, *You are 
a ce old regue, and hade cheated the fatherleſs and 


- widoto*. The judgment was arreſted for want of ſhewing 


the defendant to be a trader, or laying any co//o9117um of his 


trade. 5 Mod. 398. 1. Kol. Ab. 62. Hardr. 8. Raym. 


62. 169. 
| Vat qui tam ver}, Green, 


18 


| | = A qui tam on the ſtatute of uſury I moved to ſtay pro- 


ceedings, till notice given of the plaintiff's place of abode : 
after the rule was ſerved on the plaintiff's attorney, he ſends 
notice in writing that the plaintiff was in Switzerland, and 
was going on With the action: upon which I moved a ſecond 
time, to ſtay proceedings, till the plaintiff's return from 
Switzerland, or ſecurity , given for the coſts, which -is the 
reaſon the common rule is founded upon : and atter hearing 
Mr. Huſſey for the plaintiff, the court made a rule accord- 


ing to my motion, and ſecurity was given for coits. 


Rig verſ. Wilmer, 


1 T I ON by the plaintiff as aſſignee under a com- 


miſſion of bankruptcy ; and the declaration was, that 


? the defendant was indebted to the bankrupt, and being ſo in- 


debted he promiſed, to pay to the bankrupt :, but throughout 
the whole declaration there Was no: aſlumphit to the plaintiff 
the aſſignee. | 


On demurrer it was infiſted « on "hy the beendet, that the 
ſtatute had transferred the promiſe to the aſſignee, and that 
a promiſe before made to the bankrupt was afterwards in 
point of law a promiſe to the aſſignee, __ aught to have been 


declared « on as ſuch, 


7 | 3 | - . be 
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Sed per Curiam. What reaſon is there to differ this from 
the common caſe of an action by an executor Where you al- 
ways declare on a promiſe to the teſtator, and yet the promiſe 
is as ſtrongly transferred to the executor, as it is here to the 
aſſignee. Judgment for the plaintiff; 


Foot verſ. Prowſe, Ante 62 5. 


H E judgment of tlie Excliequer Chamber, whereby 
the judgment given in B. R. pro defendente was reverſ- 
ed, being now affirmed in parliament, the plaintiff came and 
moved for a peremptory mandamus inſiſting, that he had 
now falſified the return, and conſequently ſet aſide the dea 
fendant's excuſe. To which it was objected, that no pe- 
remptory mandamus ought to go, unleſs beſides the reverſal 
of the judgment given for the defendant, there had been alſo a 
new judgment given for the plaintiff ; that a peremptory 
mandamus is a judicial writ, and muſt be, founded upon ſome 
judgment eſtabliſhing the party's right that applies for it. 
Parl. Ca. Philips v. Bury. Salt. 431. 2 Cro. 206. Yelv. 
74. 2 Vent. 295. Paſ. 10 Aun. Lidd v. Rodd. Trin. 7 
Ann. Hicks v. Fherbürn. 1 
To which it was anſwered, that here was every thing done 
hy the plaintiff that was poſſible for him to do, for he can 
have no new judgment, the Exchequer Chamber and Houſe 
of Lords being confined only to reverſe or affirm. 


And the whole court were of opinion, that a peremptory 
mandamus ought to go; for this was not a judicial writ 
founded upon the record, but is a mandatory writ, which 
the court always grants, when they are ſatisfied of the parties 
right: the teverſal of our judgment is declaring the opinion 
of the ſuperior court, that the plaintiff had a right ; and there 
is no occaſion for any new judgment. We every day grant 
peremptory mandamus's on producing the peſtea; which 
ſhews a formal judgment is not neceſſary, A peremptory 
mandamus was awarded. = 


Dominus Rex verſe Inhabitantes de Leofield. 7 
XN. order of removal whereby J. S. was adjudged likely 


whence removed, was confirmed *. 


— 


to become chargeable, without ſaying to the pariſh from 


* 
N — ** 
* - * 


* Vide Ante page 142. | 15 
Ta beni 


A peremptory 
mandamus may 
go before any 
tor mal judg- 
ment. 


[ 698 ] 


Salk, 428. 


Poor; 
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f 1 Rex vn. Warre et al". 


Caption ad feſ- "Th p 0 N demurrer to an indictment, the caption appeared 
THE > 1 to be, at a ſeſſions held ad feftum Epiphanit inſtead 
of Epiphaniae and it was inſiſted pro defendente, that 
this was a different time from that preſcribed in the ſtatute, 
for Epiphanius is in the Roman calendar, and was a biſhop 
of Salamis in the time of the Emperor Theodoſius: and the 

court n Lane and gave judgment for the defendant. 


Mr. Delamotte's caſe. 


ws. wt of 2 was: a juſlice of peace in Kent, and lived at Black- 
privilege againſt heath ind in London: And being appointed conftable 
y _ veins in London, ſerjeant Cheſhyre moved for a writ of privilege, 
and 14 Gar? and cited Cro. Car. 585. But the court denied it, ſaying 
ge. + ts: they had nothing to do with it, but the proper method \ was 


under ftaruts: Cur. 2. to apply to the ſeſſions. 


0 % -».5; Siſney verſ Nevinſon. | 


Colts, HE rate had brought an action of debt upon a bond 
againſt the defendant as adminiſtratrix, and filed a bilt 
in equity to diſcover aſſets ; and had inſtituted a ſuit in the 
Spiritual court, to oblige her to give in an inventory. After 
| ;hement for the plaintiff in the action, a writ of error was 
brought in B. R. and the judgment reverſed : then the plain- 
tiff brought a new action in B. R. And the defendant moved 
to ſtay proceedings, upon the act for amendment of the law, 
on paying principal, intereſt and coſts. And now upon mo- 
tion for the court's direction to the maſter in taxing the coſts, 
it was infiſted for the plaintiff, that the defendant. ought to 
pay the whole coſts of the firſt ſuit, the proceedings in Chan- 
cery and the Spiritual court: and the caſe of Merril v. 
| Jocelyn, Trin. 13 Ann. was mentioned for this purpoſe, - 


Se per Cur'. We have nothing to do to order coſts for 
proceedings in another court, which has a power to award 
coſts, if the party is intitled to them; and as to the judgment, 
that ĩs reverſed, there is no reaſon why the defendant ſhould 

pay for the error and miſtake of the plaintiff, We are of opi- 


nion the proceedings in this cauſe maſt be ag on payment 
of the co ; of this ſuit, 


Dominus 1 verſ. How. 


Len pe JNDICTMENT againſt the defendant, for that he quen- 
ſpecify what dam Nich'um Carew, baronettum, being a juſtice of peace 


+2 — . in the execution of his office, per diverſa 3 1 


- 
4 
t 


it was too general, and that the words ought to be ſet out, 


380. 


AN order -was made upon the 43 &1:z. for a neighbour- Order. 


And this indictment coming now to be tried before Raymond 


could be admitted to be a witneſs, and faid that a child of 


EASTERN TERM 12 Gro. bor 
er contemptuoſa verba abuſus fuit, et rþſum in executione officit 2 
ſui prædicti vi et armis illicite retardavit. Upon demurrer ce. 
to this indictment, it was objected by ſerjeant Darnall, that 


that the court may judge whether they are indictable or not, 
according to the late cafes of convictions for curſing and 
ſwearing, where the court has required the oaths to be ſet out. 


Strange contra admitted the indictment to be bad as to the Indie ment tos 
words, but inſiſted that it was good as to the obſtructing the S6netal. 
juſtice in the execution of his office: and if any part of it be 
well laid, there ſhall be judgment for the king. Juſtices are 
indictable for neglecting their duty, and it is but reaſonable 
to give them the ſame remedy againſt the obſtructers. Salt. 


Et per Curiam. If any part of the indictment was good, | 700 
we ſhould not give judgment for the defendant. But this is 
bad in toto. 5 will hardly warrant calling this an 
obſtruction; but if it would, ſurely ſome act or other ſhould 


be fet out. Judicium pro defendentt. 


The King again/? che Inhabitants of St. Mary the 
wh Vau.irgin in Marlborough. . 


ing pariſh to contribute /o long as. we the ſaid juſlices 
Hull think fit. Et per Curiam. It muſt be quathed, for the 
diſcretion that is left in the juſtices is as to the quantum, and 
not as to the duration of the contribution. 


Dominus Rex verſ. Travers. 
At King flon Aſſixes * I 726, coram Raymond C. J. 
| N. | 


HE defendant was indicted the laſt ſummer aflizes, for What age the 
a rape upon the body of a child, then little more than 9 my 
fix years old. And becauſe the lord chief baron Gilbert re- e, K 
fuſed to admit the child as an evidence againſt him, he was 
acquitted. | 78 l 
But at the ſame aſſizes an indictment was found againſt 
him for an aſſault, with an intent to raviſh the ſaid child. 


C. J. the ſame objection was now taken by Comyns and 
Darnall ſerjeants, viz. that the girl being now but ſeven 


ears of age, could not be a witneſs: they inſiſted that it 
had formerly been held, that none under twelve years of ag 


fix 


ö 
| 
1 
E 
| 
: 
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Ted fix or ſeven. years of age, in point of reaſon and underſtand 
ing, ought to be conſidered as a lunatic or madman. 


On the other ſide it was ſaid, that in capital caſes, which 
conceriied life, this objection might be allowed; but in caſes 
of miſdemeanor only, as this was, ſuch a witneſs might be 
admitted: they inſiſted, that the objection went only to the 
credit of the witneſs; ad Hale's P. C. fays; that the exa- 
mination of one of the age of nine years has been admitted: 
and a caſe at the Old Bailey 1698 was cited, where upon 
ſuch an indictment as this, Ward chief baron admitted one 
to be a witneſs, who was under the age of ten years, after 


the child had been examined about * hature of an : oath, and- 


had given a reaſonable account of it. 


But Raymond C. J. held, that there' was no difference be- 
twixt offences capital and leſſer offences, in this reſpect. And 
that a perſon who could not be a witneſs in the one caſe, 


oe not in the other, The reaſon A. the law P 


EE. 


years, and very ſeldom ; under ten. At the Old Bailey in 
1704, this caſe was thoroughly debated in the caſe of one 


Steward, who was indicted upon two indictments for rapes 


upon children. The firſt was a child of ten years and ten 


months, and vet that child was not admitted as a witneſs; 


A former reco- 
very not to be 
given in evi- 
dence on nil 


quitted. 


before other evidence was given of ſtrong circumſtances as to. 
the guilt of the defendant, and before the child had given a 
good account of the nature of an oath. The ſecond indict- 
ment againſt Steward was attempted to be maintained by the 
evidence of a child between fix and ſeven years of age: but 
it was unanimouſly agreed, that a child ſo young could not 
be admitted to be an evidence, and the child's teſtimony was 
rejected, without inquiring into any circumſtances to give it 
credit. And it was merely upon the authority of Hale's P. C. 
where it is ſaid, that a child of ten years of age may be a 

witneſs, that the other child of that age was admitted to be a 
witneſs in the firſt indictment. And in the preſent caſe, the 
child was refuſed to be admitted a witneſs : and there not. 
being ſufficient evidence without her, the defendant was ac- 


Bredon qui iam verſ. Harman. 


At Guildball, coram Eyre C. J. de C. B. | 
A CTION gui tam for not regiſtring articles of appren- 
ticeſhip les to the ſtamp act: the defendant 


l nil debet; ang upon the trial he offered in evidence 
a record 


* 
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a record of a recovery againſt him for the fame forfeiture by debet in a qui 
another perſon, and ſo endeavoured to diſcharge himſelf by n 
this under the plea of nil debet. And it was inſiſted for him, | 
that if it appeared that there was a recovery againſt him by 
another perſon for the ſame forfeiture, he was thereby dil- 
charged againſt all men, and owed nothing upon that account, 


and therefore it was very proper to give this record in evi- 
dence upon nil debet. 


But Eyre C, J. denied this record to be given in evidence, | 502 ] 
and ſaid che defendant ought to have pleaded it, if he would 

take advantage of it ; for if it had been pleaded, the plaintiff 

would have been at liberty to have replied nul tel record, or 

that it was a recovery by fraud to defeat a real proſecutor, 

which he could not be prepared to ſhew upon this iſſue, 


2 — — — 
— — 2 8 3 * _ Ph 
- Z Wat —_— _ 


Dominus Rex verſ. Brotherton, 
TIC TEN for exerciſing the trade of a butcher on a Selling meat on 


Sunday. And exception was taken, that it was not laid (p.m at come 
to be contra formam ftatuti, and it was no offence at com- mon law, 
mon law. But the court refuſed to quaſh it, and put the 
defendant to demur ; and afterwards upon demutrer judg- 


ment was given for the defendant, 
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Dominus Rex derſ. Rhodes. 


| » Pending a fuit "HE defendant exhibited a will in Doctors Commons as 
Ty. po executor, and demanded probate : after a long conteſt 


the validity wt there, it was determined in favour of the will; and upon ap- 


will, 1172 indife peal to the delegates the ſentence was confirmed. 3 
4 
"It ought not to. i» Afterwards the parties who had been concerned in cooking 


"heined. © up the will, fell out amongſt themſelves about the diviſion of 
the eſtate; and thereupon it came out, that the will was forg- 
ed z and upon full affidavits of the forgery, a commiſſion 

of review (which it was agreed was the only method to bring 
the matter over again) was granted by the lords juſtices; and 
an indictment was alſo found for the forgery, and ſtood ready 
for trial in B. R. Upon motion for a habeas corpus ad 6 


+ ficandum, the chief juſtice declared that he would not try the 
. cauſe. For there being yet a ſentence ſubſiſting in favobr of 
the will, and the validity of that being now put under a pro- 
Per examination, he ache not think it fitting to determine the 


property by an indictment, which would come on more pro- 
1 ntence Was * FOES 


— — — 
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Dominus Rex verſe. Davie.- 704 
0 * DER of ſeſſions for diſcharging an apprentice was — 


quaſhed, the only reaſon given for the diſcharge being, \v: wp 

that the maſter declared in Gert court he would not take him en. 
It was agreed to be à point not now to be diſputed, but 
that the ſeſſions had an original juriſdiction to diſcharge 
es. + | 


Dominus Rex verſ. Smith. 


H E defendant was convicted on aii indictment for Nuiſance, 
L making great noiſes in the night with a ſpeaking-tram- 
pet, to the diſturbance of the neighbourhood ; which the 
court held to be a nuifance, and fined the defendant 51. 


Dominus Rex ver/. Lewis: . 
INDICTMENT in the grand ſeſſions of Angleſea, for Certiorari lies 


embracery. And it was moved ex parte def” for a cer- Sd 90 7 
tiorari. It was admitted, that in capital caſes the certiorari miſdempanor, 
lay by the 26 H. 8. c. 6. $ 6. But it was contended for 
the proſecutor, that in caſes of miſdemeanor it had never 
been granted; of which the court would adviſe. And at an- 
other day ſeveral precedents were produced, and po/eas, 
where the indictment removed from the grand ſeſſions had 
been ſent down to be tried in an Engliſh county, and return- 
ed up to B. R. therefore in this caſe there being an affidavit, 
to induce a ſuſpicion that a fair trial could not be had in 


Wales, a certiorari was granted. 
N. B. The affidavit was intitled Rex v. Lewis. And it How affidavits 
was objected there was no ſuch cauſe in this court. But the mult be intitled, 
court faid it was enough that there was a cauſe below between 
the King and Lewis; ſo the affidavit was read. At another 
day, inter 


Regem et Jones ; 
THE affidavits on which an information was moved for 
had no title (which was agreed to be right); but the af- 
fidavits pro def on ſhewing cauſe were intitled, Rex v. 
Jones. And upon objection to the reading them, the court 
- aid, that there being a rule in B. R. to ſhew cauſe why there 


4 " ” . 
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| | + See accordingly Ante p. 149. and note thereto. 
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+ wg ] could nat be an information, that Was a proceeding in court 
 batween:the;King and Jones, and warranted = emp the 
0 n in that manner. „ last 261 10 1660 46 458 G 
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OP 8 2 lea of privilege of clerk to a prothonotary in C. B. Was 
8 aſide, the affidavit annexed to it being that this is a 

. #166) 2 and not that th plea is true, the ſtatute requiring 
the affidavit ſhould eftablif . 8, gad not t che ate 
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« 3, SN eg 110 l Une, tr T AFL; 
Proflice: N an action upon the caſe, Mr. Wynne moved on affida - 

vit that the defendant did ns SNOW the plaintiff; that 
the attorney for the plaintiff might give an account who his 
client was, and where he lived. But the court refuſed it, 97 
ing it had never been done but in a g n „ Hz 


AN ws Powell verſe Gay. 3 
| Prafticty 1 was ſettled, that "if the defendant craves ojer of is 


5% WP { 


thing whereof he is intitled to have oper,” and it is not d 
©" Jivered # time, he ſhall have ſo many days to plead after t 
rules are out, as he demanded yo! before the'rules were out, 


% raul DIS NWA twill ot esion bns tbanod.2iÞ. iis ?- 


91541 | 2D ibn Frontin Ve. Small. 3 40 70 T 23k 
7 8} 8111 
Where 3 war- H egvenant” the plaintiff declares, that by By made be. 


rant of attorney 1 tween her as attorney for James Fi 1 1 n the one | 
pd ag * and the defendant on he 2 10 part, ſhe e a hou wy 
mult be exe- the defendant, and that he covenanted to pay the yearly rent 
— 4 par? on of 60l. to James Frontin, and then aſſigns a breach in non- 
principal. payment of rent, ad damnum or 11 Fan, . Was the 
L- Raym. 1418. attorney. H 5b us, 


Fre Demurrer ends, ond Strides bro Aida objected, th 
this is a void leaſe, and that no action can be maintain 
upon it, eſpecially. by the plaintiff, who was but the attorney, 
; Aud to hom the rent is not reſerved : neither is it ſo much 
as a goyenant with the plaintiff, but only generally Rome con= 
vonit to pay! the rent to James Frontin. The power! is. not 
6 ——_— by leaſe in the name of the attorney, for it ougtit 
L706 to have been in the name of the principal. 9g Co. 76, 77. 
Combe's caſe is expreſs, © If attornies have power to make 
<« leaſes by indenture for years, they cannot make the inden- 
« tures in their own names, but in the name of him who 
« pave the warrant of attorney; and 1 Roll. Abr. 330. 501. 
Gedb, 389. Me. 71. it is Gaid ſuch leaſes are void, A War- 
, n 
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rant of attorney, in the nature of it, is only giving another a 
power to ſet my name in my abſence; but not to enable him 
to act as owner of the eſtate. S5nacaftrt 366) ite 


Reeve contra inſiſted, that the agreement that one ſhall 
procure an entry and enjoyment, and the other ſhall pay the 
rent, may be good, though the deed be void ſo as to paſs an 
intereſt in the land: and the word dimifitis a covenant, upon 
which an action will lie. 4 Ce. Noaks's caſe. And a leaſe 
may be good reſerving rent to a ſtranger, who is no party to 
the deed; and fois 1 Mod. 113. Et per Curiam. No doubt 
but in a good leaſe the rent may be ſo reſerved, and that 
dimiſit will amount to a covenant; but then that muſt be 
where the deed is valid, as this is not: and if on the o 
hand it be void ſo as to paſs an intereſt in the land, it is but 
juſt on the other hand that it ſhould be void as to the reſerva- 
tion of rent: eſpecially in this caſe, where the covenant: is 
not with the plaintiff, nor the rent reſerved to her. Judg- 
ment for the defendant. 


er 07 
Chadwick verſ. Allen. 11 


rod demurrer to a declaration on the following note, 
was held to be a note within the ſtatute; „I do ac- 
« knowledge that Sir Andrew Chadwick has delivered me 
<« all the bonds and notes for which 4007. were paid him on 
account of colonel. Synge, and that fir Andrew delivered 
% me major Graham's receipt and bill on me for 101. which 
«101. and 151. 5s. ballance due to fir Andrew, I atm ſtill 
"indebted, and do promiſe to pay.“ Judicium pro guer”, 


ee Cn AR erb de 
Mlanwairing ver, Sands. 
{1 ty 36476 ; — 8 | 10 HSB TE9 


; In Middleſex, coram Raymond C. J. de B. R. 90 


0 


2 
+2 
ay * 


What a regular 
note, 


N an action againſt the huſband for a laced head ſold to the Huſband not 
L wife; it was proved, that the wife lived from her huſ- . for 
band in adultery, and that ſhie told the plaintiff ſhe had à Filho. 1? 


adulterous wiſe. 


huſband, but that fignified nothing, for ſhe would pay hirm Salk. 116. 


herſelf : the: chief juſtice held the defendant not chargeable, 
and ſaid he thould have ruled it ſo if there had been no ac- 
tual notice, which only ſtrengthened the caſe, Stränge pra! 
defengente *. 1814 HOYT 517 TO Sennen 5 19 (14 d OVEN on 
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28 0 Pepys x verſe "the John Lambert, re 
At Guildhall, corim ' Raymond e 


Within what ops FTE: third indorſee of. 2 promiſſory note kept it from the 
—— ke de- firſt of November to the ſeventh of January, without 
manded. receiving it of the maker of the note : and in an action againſt 


the firſt indorſee, without notice, the plaintiff was- e T 
ve Us ee Sag pro n 41 


Dominus Rex verſe. Edwards. 


TndiQment ov PROFANE. for conſpiring” to harry a poor perſoi 
ve gilt, |, Pp ſettled in A. 47 5 ſettled in B. in order to perf 
7 2 upon the oe of B. And on demutrer, Fudicium 

pro defendente, becauſe not an offence W nel Vide 


Salk. 174. 
Wheeler 75 Thompſon: 7% 
2 arpenter may 


dus in the admis O's! 2 motion for a prohibition, it was held that 2 carpen- 
palty, ter N ſue for wages in the e 2 Ven. 171 


Jeck verſe Purcel. dnl 


W/ Guildhal, coram Raymand, C. 7 


Praflice at Nit WInn er the jury were ſweating,” the defendant's coun- 
ND fel called ef che record, and finding a miftake in it 
faid they would make no defence. The plaintiffs counſel 
upon: this, in order to avoid à nonſuit, and to ſave the coſts, 
refuſed to pray a tales; and though ewelve had been ſworn. 
VHPeet there having been no actual prayer of a tales, the cauſe 
EN as ſuffered to remain for want of jurors. 


: 708. 15 N Turner verſe. Turner. | 
5 7 C corarn King Chancellor, 14th of May. 


ve N“ a "HE 1 being an infant, brings a bill in this court, 
r 55 Vein amy, to diſcover whether a will was 

d by the —— y bis Vocheiu Ys. C a 
tein amy. - 17771 b 85 defendant after the death of the teſtator, or 


Win. Rep. y the te ator himſelt. . And upon the hearing, me court 


297. AF an iſſue” at Bw to try this point, and upon the trial 
2 that iſſue, a hi n Was wg or the Geng -. I 
30 Won It 90 eee. | : 
Fi 5 » 1 0 ur 9013 s W THIG 2 24. * g Upon 
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TRINITY TER 12 GO. 
pon the day of trial of this cauſe the prachein amy dies, 


and within a ſfiort time after wards the infant comes of age, 
but does not proceed any farther in the ſuit. (rh 
- The defendant brings on the eauſe upon the equity refer. 
yed, and the Piaf bill ay faded With cots, | 


Upon which the plaintiff obtained à rehearing as to the 
point of coſts. And for the plaintiff it was argued by Falbot 
and Cowper, that any perſon might bring a bill in this court 
in the name of an infant, which the infant eould not diſcover 
whilſt under age: that it would therefore be very hard to 
make an infant pay coſts in a ſuit hich might be com 
without his conſent; and that it had never been the practice 

unleſs the infant avowed the ſuit after he came of age, which 
made it his own act. | IA 


That the prochein amy was the perſon only relied upon 

r coſts ; and if at any time it appeared to the court, that 
he was not reſponſible for this purpoſe, the court upon mo- 
tion would order a new one to be named, that was fo : and 
in caſes where it is neceſſary to examine the prochein any as 
2 witneſs in the cauſe, it can never be done till he is diſcharged 
from being prochein amy, and a new one named; becauſe of 
his intereſt in the cauſe, in being ſubject to coſts, 

That they could not find one inſtance, where an infant 
under theſe circumſtances ever paid "coſts : that they had 
fearched- the ſubpœna office, and found, that wherever an in- 


fant's bill was diſmiſſed with coſts generally, that the /ubSa1a 


for coſts was always made out againſt the prochein amy ; from 
whence they argued, that the practice was to make him only 
Hable. | | | 
A feme covert when ſhe ſues by prochein amy may be ſub- 
ject to coſts, but an infant is not; for a feme covert may at 
any time diſavow the ſuit, which an infant cannot: and this 
they ſaid was the diſtinction; and therefore inſiſted, that the 
plaintiff, in regard he had not proſecuted the ſuit after he at- 
tained his full age, ſhould not be made ſubject to coſts. - _ 
For the defendant it was argued by Lutwyche and Mead; 


fig} 


that the infant and prochein amy were, both liable, and ought '- 


to be fo, otherwiſe the infant might be” ag yexatious as he 
pleaſed: at common law the judgment is always Pp be: 
Agairiſt the infant, and the execution follows the Judginent ; 
ſo that at law the infant here is Hable to oofts”; àfd there 


being in this caſe both coſts at law and in equity, a court of 


equity will not in ſuch caſes take from the defendant the re- 


no precedent in this court, where the infant paid coſts ; and 
therefore 


be has at law. It was admitted, that they knew of 


J 
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therefore they would argue from caſes at law, which they 
ſaid were equally founded upon reaſon as caſes in equity: 


and the reaſon of the common law in ſubjeRing infants to 
coſts, was in reſpect of their intereſt in th matters in con- 


ee, The prechein am has not an abſolute power 


iy en A ſuit without an infant's con ent ; for Ws appli- 
n 


{0 oft to the court on "the behalf of, the fant, ſi 

that the ſuit is not for is benefit, the court wi e 1 y to 
à maſter, and if he reports it the Court Will ſtop the ſait. 
-» The "tas f lord: Puder wat Mentioned, where au irfant 
wolild have Eontroverted' 5 acebünt before 4 maſter; but tlie 
court would not mit him to do it, till he hat Sven ſecli⸗ 
rity to anſwer from Which it was inferred,” thars ins 
fant ought to be made Hable to anſwer coſts. are hoot 
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King Lord Chancallor,: At ae law no colts were 

given either to plaintiff or defendant: but the plaintiff. foimd. 

pledges de proſequends ; and in caſe it was found againſt him, 
he was amerced pro falſo. clamar?! uo. 


Infants. found no pledges. at common law. The ſtatute of 
Glouceſter was the firſt ſtatute which gave cofts to demandants 
in real actions, and the power for infants to fue by — 1 
any was firſt introduced by the ſtatute of Weſtminſter 2. It 
vas made general, and Coke in his commentary upon theſe | 
beute ſays, that bath guardian and pocbein amy ought to 
be admitted by the conrt, and that no one can have a teſta- 
mentary guardian for this purpoſe. I think it a proper power 
lodged in the court, that they may have reſponſible perſons; 
for at common law, if the guardian loſt the infant's land by 
miſpleading, the infant could not falfify the judgment; bum 
a writ of deceit lay to recover in damages againſt the guar- 


| dian. J. do not find that any caſe has been cited, where an 


infant. plaintiff has been obliged to pay coſts either at law or 
in equity; and in Cre, Eli. 33. Grave u. Grave, an infant 
N treſpaſs b guardian, and was nonſuited ; yet the 
court would not e him wi calts. And in another ö 
caſe 1 Bulft, 109. the court ſeemed to be of we Ee Ph 
nion. =; 
And the chancellor having Ne en was. 5 _ 
of the regiſter, who ſaid. he had never known an infant liable 
that, er court, he diſmiſſed the bill without coſts in r 


baader to recover at la as he co 929 by 
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© Corn EivgiGbancellor;; 169? 440 2506; EN 
" KEILWAY died © inteſtate poſſeſſed of a Ds How the eftate 


petal eſtate, and without iſſue, leaving a wife, and _ ” _ 
Ster rothers and ſiſters, and his mother living. Wen ieh Ae 


there is a wiſe, 


The wife under the ſtatute of Car. 2. takes a moiety: and . 
a queſtion ar iſing upon the ſtatute 1 Face 2. C. 17. how the RO children: 
| 2 moiety ſhould. be diſtributed, whether the mother ſhould 2 Will. Rep. 
aye the whole, or only a difributary ſhare with the brothers 
7 ſiſters, and to have the opinion of the court, a bill 
was broyght ; and upon hearing the lord chancellor was clear- 
ly of opinion, and decreed, that the mother ſhould have no 
more than a ſhare” of the other moiety in common with che 


biothers! and liſters of the inteſtate, | 


Hill vent Bateman 2 47. 


. Coram Raymond Chief Fuſtice, at Weſtminſter. © 


HE. defendant Bateman, being a juſtice of peace, had Aion ie 
convicted the plaintiff for deſtroying game, and though, 25%" —— 
(as it was proved) he plaintiff had effects of his on Which where there © 
might have been diſtraihed, which were ſufficient to anſwer was no attempt 
the penalty he had incurred, yet the, defendant ſent him im- 2 train HH. 
mediately-to-Bridewell, without endeavouring to levy the pe- 
nalty upon his goods: and an action of treſpaſs and falſe 
impriſonment being brought againſt Bateman for this com 
mitment, = chief 3 was os Wen that 8. action 91 f 
lay. eng 


The other defendant was the conſtable, ah had lecutalt [ 71 I y 
this warrant of 'commitment ; and as to mim it was agreed, 
that the” warrarit was a ſufficient juſtification, it being in a 
matter within the juriſdiction of the juſtice of peace: but if 
a juſtice of peace makes a warrant in a caſe which is plainly 
out of his juriſdiction, ſuch warrant is no juſtification 0 
conſtable. See 24 Geo. 2. c. 44. 


And it was agreed, that where actions of this kind are hots a 
e e againſt juſtiees of peace, they are obliged to ſhew the 1 
| larity of their ' convictions 3/ and the informations, &c. . the regu- 
5 Jaid before them upon which their convictions are 2rolndeds jar proceedings, 
muſt be produced and proved in court. 
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Dominus Rex verſe Chipp- 


HE ee was e. upon the ſtatute 4 & 5 
23+ 1 for deſtroying game; not bing 


Filmer for he EY took ſeveral exceptioris to the con- 


1 N 8 


1 | That te infornations which wid fot Forth in the con- 


was inſufficient to warrant the conviRtion ; for the in- 
n only recited that he was an inferior tradeſmen, but 

40 not ſhew that he had waſted hi: ſub, nce; or that he — 
2 diſſolute perſon, which are the words of * ſtatute; 
therefore it did. not by this conviction, that the Fro 
dant was ſuch a perſon as was intended by the ſtatute, for he he 
might be an inferior tradeſman, and yet have a ſufficient eſtate 
to qualify him to 1 Te 


2. That it was not any. where ſet forth in the conviction, 
that the defendant 40 —— hunt ; and for any thing 
which appears in this conviction, the defendant might have 


bought the bare, and have hunted and killed it in his oyn 


10 
- tices and Je.rmaght be juice at preſent, Ga not at the, time 


17 


yard, which would have been lawful. 


That the conyitian ſet forth, that information 2 
an one juice f peace, but did not ſay adtunc a J 


af: the infarmations....,. 

But the cmporenantidall the * 1 arid to dhe fi 
they faid, that the ſtatute was in the disjunctive, viz. inferior 
tradeſman, or di ſolute _— — therefore ſaying that the 
defendant was either was'f! 

To the ſecond, the court ſaid, PIR the ſtatutes forbid fach 
perſons as the defendant to hunt at all, and made it criminal 
for ſuch perſons to bunt generally. And in this ſtatute there 
is no diſtinction betwixt /awful and unlawful hunting, as 
there is in the ſtatute againſt deer ſtealers; and they agreed, 
that in a conviction for deer ſtealing, it muſt be ſet forth, that 
the defendant did unlawfully hunt; but in the preſent caſe it 


need not, becauſe there is no ſuch diſtinction. 


To the third exception the court ſaid, that the convition 
ſet forth, that information was made to ſuch an one ex iſten 
un ' juſtice, Fc. which-muſt be intended, that he was one at 
that time, and was ſufficient without faying adtunc. 

And ſo all the exceptions were over- ruled, and the convic- 
tion confirmed. 


ny oP | * : Dawſon 
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Dawſon er ur verſ. Myer Mil. 
In the Exchequer-chamber. 


* 
o 


\ Writ oferror was broughtin the Exchequer-chamber upon. what are mntu- 
a judgment in B. R. in an action of covenant, in which al covenants. 


the plaintiff declared that in conſideration of 7 3o/. 10s. to 


be paid by the defendant, he (the plaintiff) covenanted on or 


before the 2 th of March then next, to transfer the produce of 
6347 75: 6d. in lottery annuities ſubſcribed by the plaintiff, 

nd that the defendant covenanted to accept and pay; and the 
plaintiff: ſet forth, that the company allowed 173. 16s. ſtock 
upon the faid annuities, and then ſets forth, that he made a 
tender thereof to tlie defendant upon the day, and that the 
defendant refuſed to accept. | ; 
The defendant pleaded double, viz. that there was no 
tender, and that the contract was not regiſtered. The plaintiff 
4 * that the contract was duly regiſtered, and offered an 
fue, to which the defendant demurred ; and as to the defen- 
dant's * that the plaintiff made no tender, the plaintiff de- 


And upon joinder in demurrer, the court of B. R. gave 
judgment for the plaintiff; for they ſaid, that there were 
mutual covenants, viz. an expreſs covenant from the defen- 
dant to pay the plaintiff 7 30“. 105. and then a diſtinct cove- 
nant from the plaintiff to transfer the produce of the annui- 
ties to the defendant; and the covenants thereof being mu- 
tual, they held that the tender was out of the caſe, and the 
plaintiff was not obliged to anſwer it; for if the plaintiff did 
not tender, the defendant had his remedy againſt him for not 
doing it. * | n 

A writ of error being now brought upon this jud ti 
the Exchequer-chamber, Eyre chief juſtice of the Common 
Pleas, Gilbert chief baron, Price, Page and Hale, barons, 
and Denton juſtice, were unanimouſly of opinion, that the 


| jv mg of B. R. was right, and they affirmed it accord. 


1 . 
Fazakerley was of counſel for the plaintiff in error, but he 
not attending there was no argument. | 93 
And Strange, Who was ready to argue it for the deſendant 
in error, only opened the caſe, becauſe the court were clear, 
ly of opinion for his client upon the firſt opening. But the 


| Caſes upon which he relied as authorities were theſe. 


Blackwell v. Naſh, Mich. . Geo. Ante 535. Which was a 
a covenant by the plaintiff to transfer ſtock to the defendant, 
Vou.1, e e 


and 
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and the defendant in conſideratione premiſſor* covenanted to 
accept and pay for it; and the court held that the words in 
confideratione premifſor* implied the covenant on the other 
ſide to transfer; and were held to be mutual covenants, and 


judgment pro guer, which was affirmed in the-Exchequer- 


[714] 


chamber. 1 Saund. 319. Pordage v. Cole. 


The caſe of Wyyil v. Stapleton, Ante 615. which was 
affirmed in the Houſe of Lords, was to pay proinde adtunc 
at the time of the tender ; which is different from this caſe, 
for here the defendant's covenant is, to pay fo. much abſo- 
lately in ſatisfaction for the ſtock. . The defendant here co- 
venants to do diſtin& acts, 1. to accept; 2. to pay; here is 
no proznde ; and the words in confideratione præmiſſor relate 
only to the coyenant on the other ſide to transfer, and not to 
the actual transferring. 1 


If the coyenant of the defendant ad idem tempus ſoluere is 
to be confined to his acceptance, then it gives him the liberty 
af avoiding one contract by the breach of the other, In the 
caſe of Wyvil v. Stapleton there were not the words ad ide 
tempus, and thoſe words in the preſent calc are to be conſtrued 
to be the time the defendant agreed to accept the flock, and 
not the time the plaintiff does actually transfer. 


He had another exception to the defendant's plea, which 
was this: by the contract the plaintiff was to transfer the 
produce of the ſaid annuities, with all dividends, profits, &c, 
and the plea only offers an iſſue as to the produce of the ſtock. 
So that it is putting that in iſſue, which if found for the 
plaintiff, will not eſtabliſh the performance of the whole agree- 
ment on his part. This was as immaterial as the caſe of pay- 
ment before the day; which has been often held ill, if found 
for the plaintiff. Trin. 13 Ann. B. R. Merril v. Jocelyn, 
8 in Hob. 113. in debt upon an obligation for the payment 
of 101. 105. the defendant pleaded payment of 101, only, upon 
which they were at iſſue, and a-repleader was awarded, tho' 
the defendant had pleaded that he paid it ſecundum: . 
conditionis, But this exception did not come befare the court 
for their opinion: and judgment was affirmed upon the firſt 
int, | 


Upon which affirmance a yrit of error was brought return- 
able in parliament, where after the caſe was ſettled, and I was 
ready to argue it, the plaintiff in error ſubmitted, and paid 
the money. ole awe rang 
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